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WENDELL  V.  HOLLAND  AMERICA  LINE.* 

PBOCESS;   FmtEION  COBPOBATIONS. 

A  foreign  corporation,  operating  steamships  between  Europe  and  the  city 
of  New  York,  which  has,  in  the  District  of  Columbia,  an  agent  who 
sells  on  commission  at  a  regular  place  of  business  tickets  and  reser- 
vations for  the  passage  from  New  York,  and  receives  the  money  for 
them,  and  completes  on  behalf  of  the  corporation  the  contract  of 
transportation,  which  becomes  binding  without  ratification  by  it, 
is  "doing  business"  in  the  District  of  Columbia  within  the  meaning 
of  §  1537  of  the  District  Code,  to  such  an  extent  and  in  such  a 
manner  as  to  render  service  of  summons  upon  the  agent  effectual 

*C<>rparati<m9 — Doing  Business  within  State, — For  presentation  of  cases 
upon  the  question  of  what  constitutes  doing  business  within  a  state,  see 
the  following  editorial  notes:  Single  or  isolated  transactions  by  foreign 
corporation  as  "doing  business"  within  the  state,  A.  Booth  d  Co.  v. 
Weigand,  10  L.R.A.(N^.)  693;  soliciting  trade  as  doing  business  within 
the  state,  Berger  v.  Pennsylvania  R,  Co,  9  L.R.A.(N.S.)  1214,  Saofony 
Mills  V.  Wagner  A  Co.  23  L.R.A.(NJS.)  834;  sale  by  foreign  corporation 
of  goods  stored  in  state  as  intrastate  business.  Sucker  State  Drill  Co,  v. 
Wirtz,  18  L.R.A.(N.S.)  134;  establishing  agency  to  handle  a  corporation's 
product  within  the  state  as  doing  business  therein,  Neyens  v.  Worthing- 
ton,  18  L.R.A.(N.S.)  142;  sale  of  single  cargo  as  doing  business,  Penn 
Collieries  Co.  v,  McKeecer,  2  LJLA.(N.S.)  127. 
Vol.  XL.— 1. 
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to  bring  the  corporation  before  the  court  in  an  action  for  breach  of  a 
contract  made  outside  of  the  District  of  Columbia.  (Citing  Ferguson 
Contracting  Co.  v.  Coal  d  Coke  R,  Co.  33  App.  D.  C.  159 ;  Richetta  v. 
Sun  Printing  d  Pub.  Asso.  27  App.  D.  C.  222.) 

No.  2481.     Submitted  January  8,  1913.     Decided  February  3,   1913. 

Hearing  on  an  appeal  by  the  plaintiff  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia  quashing  the  serv- 
ice of  the  summons  in  an  action  brought  to  recover  damages  oc- 
casioned by  alleged  delay  in  the  transportation  of  plaintiff  from 
France  to  New  York.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  action  was  brought  by  Mary  Dwight  Wendell,  appellant, 
in  the  supreme  court  of  the  District  of  Columbia  to  recover  dam- 
ages from  the  defendant  steamship  company  occasioned  by  its 
alleged  delay  in  transporting  plaintiff  from  Boulogne,  France,' 
to  New  York. 

Summons  was  issued  June  3,  1912,  and  duly  served  upon  one 
R.  M.  Hicks,  designated  in  the  marshal's  return  as  defendant's 
agent.  Defendant  appeared  specially,  and  moved  the  court  to 
quash  the  service,  alleging  that  defendant  has  never  done  nor 
transacted  business,  nor  had  a  place  of  business  or  office,  agent, 
or  employee,  within  the  District  of  Columbia,  and  denying  that 
Hicks  was  at  any  time  an  officer,  agent,  or  employee  of  de- 
fendant. 

In  support  of  the  motion,  defendant  filed  the  affidavit  of 
Hicks,  in  which  he  averred  that  defendant  is  a  steamship  com- 
pany engaged  in  the  transportation  of  passengers  and  freight 
between  Europe  and  the  city  of  New  York ;  that  for  over  two 
years  past  he  has  sold  tickets  in  which  defendant  engaged  to 
transport  passengers  from  New  York  to  the  ports  of  Europe; 
that  he  receives  for  his  services  a  commission  on  the  tickets  sold, 
and  that  defendant  pays  no  part  of  the  rent  or  office  expenses 
where  the  tickets  are  sold,  nor  of  any  other  place  in  the  District 
of  Columbia. 
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It  appears  by  affidavits  filed  on  behalf  of  plaintiflF  that  the 
sign  of  the  Holland  American  Line  was  displayed  conspicuously 
on  the  front  of  Hick's  office;  that  in  a  city  directory  for  1912 
defendant's  office  was  given  at  1306  F  street,  northwest,  desig- 
nating E.  M.  Hicks  as  its  passenger  agent;  that  defendant's 
office  was  given  in  the  telephone  directories  for  1912  as  1»306  F 
street,  northwest,  which  was  Hick's  office;  that,  on  October  1, 
1912,  a  lady  wrote  to  defendant  at  New  York,  inquiring  if  it 
had  an  agent  in  Washington  with  whom  she  might  arrange  for 
passage  on  one  of  its  vessels,  and  that  defendant  replied,  re- 
ferring her  to  Hicks,  giving  the  street  and  number  of  his  office. 

An  alias  summons  was  served  on  the  captain  of  defendant's 
steamship  Zaandyke  while  the  vessel  was  incidentally  in  port 
at  Washington,  discharging  her  cargo.  A  motion  was  filed  to 
quash  this  service ;  but,  for  the  purposes  of  this  appeal,  it  will 
only  be  necessary  to  consider  the  sufficiency  of  the  original 
service.  On  hearing,  the  court  sustained  the  motions,  and  en- 
tered an  order  quashing  the  service,  from  which  this  appeal  was 
taken. 

Mr.  Walter  C.  Clephane  and  Mr.  Frederick  A.  Fenning,  for 
the  appellant: 

1.  Defendant  was  "doing  business  in  the  District."  Georgia 
B.  R.  Co.  V.  Eichberg,  107  Md.  363,  68  Atl.  690 ;  Tuchband  v. 
Chicago  &  A.  R.  Co.  53  Hun,  629,  115  N.  Y.  437;  D.  &  R.  0. 
R.  Co.  V.  Roller  (C.  C.  A.)  100  Fed.  738,  49  L.K.A.  77;  Int. 
Text  Book  Co.  v.  Lynch,  81  Vt  101,  69  Atl.  541 ;  Int.  Text 
Book  Co.  V.  Gillespie,  —Mo.  — ,  129  S.  W.  922;  Int.  Text 
Book  Co.  V.  Connelly,  124  N.  Y.  Supp.  603,  affd.  in  125  N.  Y. 
Supp.  1125 ;  Int.  Text  Book  Co.  v.  Mueller,  149  111.  App.  509 ; 
St.  L.  I.  M.  &  S.  R.  Co.  V.  Bass,  —  Tex.  — ,  140  S.  W.  860 ; 
West  Jersey  Ice  Mfg.  Co.  v.  Armour,  12  Pa.  Super.  Ct.  443 ; 
Bristol  V.  Brent,  —  Utah,  — ,  110  Pac.  356 ;  Van  Dresser  v. 
Or.  R.  &  Nav.  Co.  48  Fed.  202 ;  Bradstreet  Co.  v.  Gill,  72  Tex. 
115,  2  L.R.A.  405. 

2.  The  service  effected  is  good  and  sufficient.  Re  Hohorst,  150 
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U.  S.  653,  37  L.  ed.  1211 ;  Chicago  Board  of  Trade  v.  Ham- 
mond Elevator  Co.  198  U.  S.  424,  49  L.  ed.  1111 ;  Ricketts  v. 
Sun  Printing  £  Pub.  Asso,  27  App.  D.  C.  222;  Oreen  v. 
Chicago,  B.  &  Q.  R.  Co.  205  U.  S.  530,  51  L.  ed.  916 ;  Ferguson 
Contracting  Co.  v.  Coal  &  Colce  R.  Co.  33  App.  D.  C.  159; 
International  Text  Book  Co.  v.  Pigg,  217  U.  S.  91,  54  L.  ed. 
678;  Toledo  Computing  Scale  Co.  v.  Miller,  38  App.  D.  C. 
237 ;  Irons  v.  Simeon  L.  £  Geoorge  H.  Rogers,  166  Fed.  781. 

Mr.  Arthur  Peter  and  Mr.  Jvlicun  W.  Whiting,  for  the  ap- 
pellee : 

1.  The  selling  of  tickets  by  defendant's  agent  did  not  amount 
to  doing  business.  Oreen  v.  Chicago,  B.  &  Q.  R.  Co.  205 
XJ.  S.  531;  Ooepfert  v.  Compagnie  Oenerale  Transatlantique, 
156  Fed.  196;  Mexican  C.  R.  Co.  v.  Pinkney,  149  XJ.  S.  194. 

2.  A  single,  isolated  transaction  does  not  constitute  doing 
business.  Inter.  Text  Book  Co.  v.  Pigg,  217  U.  S.  91,  104; 
Cooper  Mfg.  Co.  v.  Ferguson,  113  XJ.  S.  727 ;  Ladd  Metals  Co. 
V.  Am.  Mining  Co.  152  Fed.  1008 ;  Jameson  v.  Simonds  Saw 
Co.  2  Cal.  App.  585 ;  Lutes  v.  Wysong,  100  Minn.  112 ;  19 
Cyc.  1268. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

PlaintiflF  purchased  her  ticket  in  Paris,  and  transacted  no 
business  whatever  with  defendant's  agent  in  Washington.  It 
is  conceded  that,  when  Hicks  sells  a  ticket  for  transportation 
from  New  York  to  Europe,  on  one  of  defendant's  steamers,  he 
collects  the  full  price  of  the  ticket,  and  completes,  on  behalf 
of  defendant,  the  contract  of  transportation,  no  part  of  said 
contract  remaining  open  for  confirmation  or  approval  by  de- 
fendant, and  that,  after  deducting  his  commission,  he  sends  the 
balance  of  the  money  so  collected  to  the  proper  officer  of  the 
company.  It  also  appears  that  Hick's  office  is  the  only  place 
where  defendant's  tickets  are  sold  in  the  city  of  Washington,  and 
that  he  conducts  a  regular  place  of  business  where  such  tickets 
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can  be  had  at  all  times.  The  business  so  conducted,  therefore, 
is  not  an  incidental,  isolated  transaction,  but  a  regular  contin- 
uing series  of  transactions. 

The  sole  question  to  be  determined  is  whether  or  not  this  for- 
eign corporation,  under  the  circumstances,  is  doing  business  in 
the  District  of  Columbia  to  such  an  extent  and  in  such  a  manner 
as  to  render  it  subject  to  service  under  sec.  1537  of  the  District 
Code  [31  Stat  at  L.  1419,  chap.  854]  ?  It  is  clear  that,  if 
the  service  is  to  be  upheld,  it  must  be  under  the  first  paragraph 
of  the  section.  The  second  paragraph  has  no  bearing,  since  the 
contract  plaintiff  made  with  defendant  was  not  made  nor  to 
be  performed,  either  in  whole  or  in  part,  within  the  District. 
Section  1537  in  its  first  paragraph  provides:  "In  actions 
against  foreign  corporations  doing  business  in  the  District,  all 
process  may  be  served  on  the  agent  of  such  corporation  or  person 
conducting  its  business,  or,  in  case  he  is  absent,  and  cannot  be 
found,  by  leaving  a  copy  at  the  principal  place  of  business  in 
the  District,  or,  if  there  be  no  such  place  of  business,  by  leaving 
the  same  at  the  place  of  business  or  residence  of  such  agent  in 
said  District,  and  such  service  shall  be  effectual  to  bring  the 
corporation  before  the  court." 

Defendant  practically  rests  its  case  upon  the  decision  in 
Green  v.  Chicago,  B.  £  Q.  R.  Co.  205  U.  S.  530,  51  L.  ed.  916, 
27  Sup.  Ct.  Bep.  595.  In  that  case  the  railroad  company  was 
incorporated  under  the  laws  of  the  State  of  Iowa,  with  the  east- 
em  terminus  of  its  line  of  road  in  Chicago,  Illinois.  Green  was 
a  citizen  of  Pennsylvania,  and  brought  an  action  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  that 
State,  to  recover  damages  sustained  in  the  State  of  Colorado 
through  the  alleged  negligence  of  the  railroad  company.  Service 
was  made  upon  one  Heller,  an  agent  of  the  defendant  railroad 
company  in  Philadelphia.  The  railroad  company  hired  an 
office  for  Heller,  and  designated  him  as  its  district  freight  and 
passenger  agent.  His  duties  were  to  solicit  business  for  his 
company.  The  court  described  his  duties  as  follows:  **When 
a  prospective  passenger  desired  a  ticket,  and  applied  to  the 
agent  for  one,  the  agent  took  the  applicant's  money  and  pro- 
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cured  from  one  of  the  railroads  running  west  from  Philadelphia 
a  ticket  for  Chicago  and  a  prepaid  order,  which  gave  to  the 
applicant,  upon  his  arrival  at  Chicago,  the  right  to  receive  from 
the  Chicago,  Burlington,  &  Quincy  Railroad  a  ticket  over  that 
road.  Occasionally  he  sold  to  railroad  employees,  who  already 
had  tickets  over  intermediate  lines,  orders  for  reduced  rates 
over  the  defendant's  lines.  In  some  cases,  for  the  convenience 
of  shippers  who  had  received  bills  of  lading  from  the  initial 
line  for  goods  routed  over  the  defendant's  lines,  he  gave  in  ex- 
change therefor  bills  of  lading  over  the  defendants  line.  In 
these  bills  of  lading  it  was  recited  that  they  should  not  be  in 
force  until  the  freight  had  been  actually  received  by  the  de- 
fendant." Upon  this  state  of  facts  the  court  held  the  service 
insufficient. 

The  business  transacted  by  Hicks  is  of  a  diflFerent  charac- 
ter from  that  done  by  Heller.  Heller  closed  no  contracts  with 
passengers  and  shippers  for  his  company.  All  his  work  was 
subject  to  ratification  by  the  company.  In  the  case  of  passen- 
gers, the  orders  for  tickets  were  issued  by  the  initial  lines  at 
Philadelphia ;  in  the  case  of  shippers,  the  bills  of  lading  were 
not  binding  upon  the  railroad  until  the  freight  was  accepted 
by  it  at  Chicago.  In  other  words,  as  the  court  said,  "the  busi- 
ness of  the  agent  was  to  solicit  and  procure  passengers  and 
freight  to  be  transported  over  the  defendant's  lines.  *  *  * 
He  sold  no  tickets  and  received  no  payments  for  transporta- 
tion of  freight  *  *  *  The  business  shown  in  this  case  was, 
in  substance,  nothing  more  than  that  of  solicitation." 

In  the  present  case  Hicks  sold  tickets  and  reservations  for 
the  passage  from  New  York,  and  received  the  money  for  them. 
No  act  of  ratification  by  defendant  remained  to  be  performed. 
The  contracts  thus  made  were  as  binding  and  conclusive  upon 
defendant  as  those  made  for  similar  service  by  any  of  its  offi- 
cers or  agents  in  any  of  its  offices  in  the  world.  In  the  sale 
of  the  tickets  Hicks  was  conducting  the  particular  business  for 
which  defendant  was  incorporated, — contracting  for  and  trans- 
porting passengers  by  ocean  voyage.  It  is  idle  to  say,  as  sug^ 
gested  in  brief  for  defendant,  that  the  sale  of  tickets  is  no 
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part  of  the  business  for  which  defendant  was  incorporated.  It 
is  not  essential  that  a  company  be  conducting  its  chief  busi- 
ness within  the  District  to  subject  it  to  service.  As  was  said 
in  Ferguson  Contracting  Co.  v.  Coal  <£  Coke  R.  Co.  33  App. 
D.  C.  159,  "a  corporation  is  usually  created  and  empowered 
to  engage  in  some  particular  business  or  enterprise,  but  it 
necessarily  exercises  many  powers,  and  transacts  many  mat- 
ters of  business,  incidental  to  the  main  object.  It  has  tho 
power,  therefore,  not  only  to  establish  oflSces  for  the  conduct 
of  its  chief  business,  but  also  for  the  transaction  of  any  busi- 
ness incidental  thereto.  Re  Hohorst,  150  U.  S.  653,  663,  37 
L  ed.  1211,  1215,  14  Sup.  Ct.  Kep.  221 ;  Rickelts  v.  Sun  Print- 
ing iSc  Pub.  As80.  27  App.  D.  C.  222,  226." 

As  to  what  constitutes  doing  business,  we  need  look  no  fur- 
ther than  the  most  recent  utterance  of  the  Supreme  Court  on 
this  subject  in  International  Textbook  Co,  v.  Pigg,  217  TJ.  S. 
91,  54  L.  ed.  678,  27  L.K.A.(N.S.)  493,  30  Sup.  Ct.  Rep. 
481,  18  Ann.  Cas.  1103.  In  that  case  the  text-book  company, 
a  Pennsylvania  corporation,  conducted  what  was  known  as  the 
international  correspondence  schools  at  Scranton,  Pennsylvania. 
The  manner  of  conducting  business  is  described  in  the  opinion 
as  follows:  "In  the  conduct  of  its  business  the  company  em- 
ploys local  or  traveling  agents  called  'solicitor  collectors,*  whose 
duties  are  to  procure  and  forward  to  the  company  at  Scranton, 
from  persons  in  a  specified  territory,  on  blanks  furnished  by 
it,  applications  for  scholarships  in  its  correspondence  schools, 
and  also  to  collect  and  forward  to  the  company  deferred  pay- 
ments on  scholarships."  The  company  had  a  solicitor-collector 
in  the  State  of  Kansas.  "His  oflSce  in  Kansas  was  procured 
and  maintained  at  his  own  expense,  for  the  purpose  of  further- 
ing the  procuring  of  applications  for  scholarships  and  the  col- 
lection of  fees  therefor.  The  company  had  no  oflSce  of  its  own 
in  that  State.  The  solicitor  collector  was  paid  a  fixed  salary 
by  the  company  and  a  commission  on  the  number  of  applica- 
tions obtained  and  the  collections  made." 

Suit  was  brought  in  Kansas  upon  a  contract  signed  by  Pigg 
in  that  State  and  accepted  by  the  company  in  Scranton.    Pigg 
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defended  upon  the  ground  that  the  company  had  not  complied 
with  the  provisions  of  a  statute  of  Kansas  requiring  a  foreign 
corporation  desiring  to  do  business  in  the  State  to  apply  for 
permission  to  the  State  charter  board,  which,  if  it  approves 
the  application,  so  certifies  to  the  secretary  of  state,  who  issues 
a  certificate  authorizing  it  to  conduct  its  business  in  the  State. 
The  statute  provides  that  foreign  corporations  failing  to  com- 
ply with  these  requirements  shall  not  recover  in  any  action  in 
the  courts  of  the  State.  The  question  whether  the  corpora- 
tion was  doing  business  in  Kansas  was  thus  squarely  presented. 
The  court,  approving  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727,  28  L.  ed.  1137,  6  Sup.  Ct.  Kep.  739,  held  that  the 
text-book  company  was  doing  business  within  the  meaning  of 
the  Kansas  statute. 

Counsel  for  defendant  attempts  to  distinguish  the  Pigg  case 
on  the  ground  that  the  corporation  was  doing  in  Kansas  the 
business  for  which  it  was  organized ;  that  the  contracts  to  fur- 
nish instruction  were  carried  out  by  the  delivery  in  Kansas 
of  instruction  to  its  students,  and  that  the  agent  was  paid  a 
fixed  salary.  We  have  disposed  of  the  contentions  that  the  sale 
of  the  tickets  was  not  part  of  the  business  for  which  defendant 
was  incorporated,  and  that  the  sale  did  not  constitute  a  bind- 
ing contract  upon  the  defendant  entered  into  in  this  District. 
As  to  contention  that  Hicks  was  not  paid  a  fixed  salary,  it  is 
sufficient  to  say  that,  in  so  far  as  compensation  is  an  element 
in  determining  agency,  it  is  wholly  immaterial  whether  the 
agent  is  paid  a  salary  or  a  commission.  It  is  his  power  to 
represent  his  principal  that  measures  the  extent  of  his  agency 
and  the  extent  of  the  business  transacted.  As  was  said  by 
Chief  Justice  Shepard  in  Ricketts  v.  Sun  Printing  &  Pub. 
Asso.  27  App.  D.  C.  222,  "Whether  Oulahan  was  the  agent  of 
the  defendant  corporation,  in  the  sense  of  thetLstatute,  depends 
not  so  much  upon  what  he  may  have  been  called  in  the  con- 
tract for  his  employment,  or  upon  the  fact  that  he  received  a 
general  salary  for  all  services  rendered,  of  whatsoever  nature, 
as  upon  the  real  character  of  the  duties  with  the  performance 
of  which  he  was  charged." 
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The  judgment  quashing  the  service  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  further  proceedings,  not  incon- 
sistent with  this  opinion.  Reversed. 


EOYAL  GLUE  COMPANY  v.  LANGE.* 


COBFORATIONB;    CONDITIONAL   SaLE   OF   STOCK;    RESCISSION;    ESTOFFEL. 

1.  One  who  has  conditionally  purchased  shares  of  the  treasury  stock  of 

a  solvent  corporation  from  the  corporation,  under  an  option  to 
rescind  the  agreement  at  the  expiration  of  a  year,  is  not  precluded 
from  so  doing  because  no  power  has  been  given  to  the  corporation 
to  purchase  its  own  stock,  nor  on  the  ground  that  the  transaction 
will  result  in  withdrawing  from  the  trust  fund  of  the  company  that 
which  belongs  to  all  the  stockholders  and  creditors. 

2.  A  conditional  sale  by  a  local  corporation  of  shares  of  its  treasury  stock, 

under  an  option  to  rescind  at  the  end  of  a  year,  is  not  invalid  as  an 
attempt  to  increase  or  diminish  the  capital  stock  in  violation  of 
Sec.  634  of  the  Code  of  the  District  of  Columbia  (31  SUt.  at  L.  128S, 
chap.  854). 

3.  Acceptance  of  dividends  by  the  purchaser  from  a  solvent  corporation, 

of  shares  of  its  treasury  stock,  under  an  option  to  rescind  at  the 
end  of  a  year,  does  not  estop  him  from  taking  advantage  of  such 
option. 

No.  2475.    Submitted  January  9,   1913.    Decided   February  3,   1913. 

Heabing  on  an  appeal  by  the  defendant  from  a  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  of  the  Supreme  Court 
of  the  District  of  Columbia,  in  a  suit  upon  an  agreement  for  a 
conditional  sale  of  stock.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

^Corporation. — For  editorial  notes  upon  the  question  of  the  right  of  a 
corporation  to  purchase  its  own  shares  of  stock,  see  HtUl  v.  Henderson, 
ai  L.R.A.  621;  McGregor  v.  Fitzpatriok^  26  L.R.A.(N.S.)  60;  and  Tiger 
V.  Rogers  Cotton  Cleaner  d  Oin  Co,  30  L.R.A.(N.S.)  694. 
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Mr.  W.  Owinn  Gardiner,  Mr.  Roger  J.  Whiteford,  and  Mr. 
Blaine  Coppinger,  for  the  appellant: 

1.  A  corporation  incorporated  under  the  laws  of  the  District 
of  Columbia  cannot  make  such  a  contract  as  the  one  sued  upon. 
Clapp  V.  Peterson,  104  HI.  30;  1  Beach,  Priv.  Corp.  242; 
Crandall  v.  Lincoln,  42  Conn.  99,  100 ;  Rider  v.  Morrison,  54 
Md.  429 ;  Bedford  Rd.  Co.  v.  Bowser,  48  Pa.  37 ;  Alford  v.  Mil- 
ler, 32  Conn.  543 ;  Jones  v.  R.  R.  Co.  57  N.  Y.  196 ;  BeUerby 
V.  Rowland  (1902),  2  Ch.  14;  Morawetz,  Corp.  sees.  113,  115. 

2.  The  contract  is  both  idtra  vires  and  void.  Maryland 
Trust  Co.  V.  Mechanics  Bank,  102  Md.  608 ;  Sawyer  v.  Hoge, 
17  Wall.  610;  Burch's  Case,  33  Am.  St.  Kep.  331;  Upton  v. 
Tuhelcock,  91  U.  S.  47;  Sanger  v.  Upton,  91  U.  S.  60;  Coppin 
V.  Greenlees  &  Ransom  Co.  30  Ohio  St.  275 ;  Herring  v.  Rus- 
kin  Co-op.  Asso.  52  S.  W.  327;  Cartwright  v.  Dickinson,  88 
Tenn.  479 ;  St.  L.  Rawhide  Co.  v.  Hill,  72  Mo.  App.  148 ;  Ad- 
ams &  Westlake  v.  Deyette,  49  Am.  St.  Kep.  887 ;  Oill  v.  Balis, 
72  Mo.  424;  Clapp  v.  Paterson,  104  111.  26;  Thomp.  Corp.  § 
2054 ;  Price  v.  Pine  Mt.  Iron  &  Coal  Co.  32  S.  W.  267 ;  Cran- 
dall V.  Lincoln,  52  Conn.  73 ;  Adler  v.  MuL.  Pat.  Brick  Mfg.  Co. 
13  Wis.  57 ;  Wood  v.  Dummer,  3  Mason,  308 ;  Famsworth  v. 
Robbins,  —  Minn.  — ,  31  N.  W.  349;  Dartmouth  College  v. 
Woodward,  4  Wheat.  636;  German  Sav.  Bank  v.  Ulfklvhler, 
19  Kan.  60 ;  Beach,  Priv.  Corp.  §  242 ;  Green's  Brice,  Ultra 
Vires,  81 ;  Cook,  Stockholders,  §  309. 

Mr.  J.  H.  Ralston,  Mr.  F.  L.  Siddons,  and  Mr.  W.  E.  Rich- 
ardson, for  the  appellee: 

1.  Unless  absolutely  forbidden  by  the  law  of  the  incorpora- 
tion, a  corporation  has  the  right  to  become  the  purchaser  and 
holder  of  its  own  shares.  Commissioners  v.  Thayer,  94  U.  S. 
631 ;  Bank  v.  Salem  Capital  Flowr  Milling  Co.  39  Fed.  89 ; 
Porter  v.  Plymouth  Gold  Min.  Co.  29  Mont  347,  101  Am.  St. 
Rep.  569;  Mineral  Co.  v.  Camden  &  Driscol,  106  Ya.  663,  117 
Am.  St.  Rep.  1028;  Lumber  Co.  v.  Teleph.  Co.  127  Iowa,  350, 
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109  Am.  St.  Rep.  387 ;  2  Thomp.  Corp.  sec.  2063 ;  Vent  v.  Du- 
luth  Coffee  Co.  64  Minn.  307. 

2.  If,  on  the  other  hand,  the  contract  in  question  is  to  be 
treated  as  a  sale  of  the  defendant's  stock,  coupled  with  an  agree- 
ment on  its  part  to  repurchase  it,  then  such  agreement  is  valid 
unless  the  law  of  its  corporate  existence  expressly  forbids.  Re 
Castile  Braid  Co.  145  Fed.  224;  2  Purdy's  Beach,  Priv.  Corp. 
§§  1284,  1285 ;  Ba/nk  of  Columbus  v.  Bruce,  17  N.  Y.  607 ; 
Trustee  v.  Raff,  176  N.  Y.  611 ;  7  Am.  &  Eng.  Enc.  Law,  818. 

3.  When  a  corporation  repudiates  an  ultra  vires  contract  into 
which  it  has  entered,  there  is  an  obligation  to  restore  what  it 
has  received  under  the  contract,  and  a  recovery  may  be  had  on 
an  implied  contract  for  money  had  and  received.  1  Clark  & 
M.  Priv.  Corp.  583  et  seq.;  R.  R.  Co.  v.  St.  L.  A.  &  T.  R.  R. 
Co.  118  U.  S.  317 ;  R.  Co.  v.  Bridge  Co.  131  U.  S.  371 ;  Trans- 
poration  Co.  v.  Pullman  Palace  Car  Co.  139  U.  S.  24. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  in  the  supreme  court  of 
the  District,  imder  the  73d  rule,  for  $1,000  and  accrued  inter- 
est, in  a  suit  by  Leonard  A.  Lange,  the  appellee,  upon  the  com- 
mon counts  in  assumpsit  and  the  following  agreement : 

Milwaukee,  Wis.,  May  23,  1908. 
The  Royal  Glue  Company  of  Washington,  District  of  Colum- 
bia, agrees  to  sell  to  Leonard  A.  Lange,  of  Milwaukee,  Wiscon- 
sin, eight  (8)  shares  of  the  preferred  treasury  Eoyal  Glue  stock, 
at  one  hundred  and  twenty-five  (125)  dollars  per  share,  stock 
fully  paid  and  nonassessable,  and  agrees  to  receive  in  payment 
therefor  a  three  months'  note  drawing  interest  at  the  rate  of  6 
per  cent  per  annum,  and  agrees  to  renew  said  note,  or  any  por- 
tion of  it,  at  its  maturity,  provided  the  maker  is  unable  to  pay 
it,  and  to  this  end  agrees  to  advance  to  the  maker  a  sufiicient 
amount  of  cash  with  which  to  take  up  said  note,  should  it  be  de- 
posited in  a  bank  for  collection,  or  held  by  the  Royal  Glue  Com- 
pany, or  otherwise. 
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The  Royal  Glue  Company  further  agrees  at  any  time  after 
the  expiration  of  one  year  from  date  hereof,  to  repurchase  from 
the  said  Leonard  A.  Lange,  his  heirs  or  assigns,  the  said  eight 
shares  of  the  preferred  treasury  Royal  Glue  stock,  at  its  stand- 
ard selling  price  at  time  of  repurchase,  and  in  any  event  at  not 
less  than  one  hundred  and  twenty-five  dollars  per  share  net  cash. 

Royal  Glue  Company, 
C.  H.  Neely, 
Gen'l  Manager. 

In  its  affidavit  of  defense,  subscribed  by  its  president,  the  de- 
fendant averred  that  "under  the  terms  of  the  charter  and  by- 
laws of  the  company,  *  *  *  there  is  no  authority  given  to 
the  defendant  corporation  to  enter  into  any  such  agreement  as 
pleaded  in  said  declaration  and  bill  of  particulars."  It  is  fur- 
ther averred  that  the  plaintiff  is  estopped  from  asserting  any 
rights  under  said  agreement,  because  he  has  been  paid  certain 
dividends  on  said  shares  of  stock. 

The  averment  in  the  affidavit  that  no  authority  is  to  be  found 
in  the  charter  and  by-laws  of  the  company  to  enter  into  said 
agreement  must  be  taken  to  mean  that  those  instruments  are 
silent  upon  the  subject  Appellant,  however,  here  contends  that 
the  agreement  sued  upon  is  ultra  vires  and  void,  because,  it  is 
insisted,  (a)  it  is  an  attempt  to  reduce  the  capital  stock,  con- 
trary to  law ;  (b)  because  the  fulfilment  of  the  contract  will  re- 
sult in  withdrawing  from  the  trust  fund  of  the  company  that 
which  belongs  to  all  the  stockholders  and  the  creditors;  and  (c) 
because  there  is  no  power  given  the  corporation,  under  the  Dis- 
trict laws,  to  purchase  its  own  stock. 

The  view  we  taken  of  this  agreement  renders  it  unnecessary 
to  enter  into  an  extended  discussion  of  corporate  powers  within 
this  jurisdiction.  Generally  speaking,  a  corporation  may  be- 
come the  holder  of  a  portion  of  its  own  stock,  unless  prohibited 
by  law.  Johnson  County  v.  Thayer,  94  U.  S.  631,  643,  24  L. 
ed.  133,  135.  The  contention  that  a  solvent  corporation  debtor 
does  not  stand  on  the  same  footing  as  an  individual  debtor  has 
not  received  the  sanction  of  the  Supreme  Court  of  the  United 
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States.  Graham  v.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26 
L.  ed.  106,  was  an  action  by  a  subsequent  creditor  to  subject  cer- 
tain property  alleged  to  have  been  wrongfully  conveyed  by  the 
corporation  debtor,  to  the  satisfaction  of  complainant's  judg- 
ment, the  contention  being  that  a  corporation  debtor  does  not 
stand  upon  the  same  footing  as  an  individual  debtor ;  that  it  is 
a  mere  trustee  holding  its  property  for  the  benefit  of  its  stock- 
holders and  creditors;  and  that  any  failure  to  assert  its  rights 
against  third  persons  constitutes  a  breach  of  trust.  The  court 
answered :  "We  do  not  concur  in  this  view.  It  is  at  war  with 
the  notions  which  we  derive  from  the  English  law  with  regard 
to  the  nature  of  corporate  bodies.  A  corporation  is  a  distinct  en- 
tity. *  *  *  When  a  corporation  becomes  insolvent,  it  is  so  far 
civilly  dead  that  its  property  may  be  administered  as  a  trust 
fund  for  the  benefit  of  its  stockholders  and  creditors.  A  court 
of  equity,  at  the  instance  of  the  proper  parties,  will  then  make 
those  funds  trust  funds,  which,  in  other  circumstances,  are  as 
much  the  absolute  property  of  the  corporation  as  any  man's 
property  is  his." 

Again,  in  Hollins  v.  Brierfield  Coal  &  /.  Co.  160  U.  S.  371, 
383,  37  L.  ed.  1113,  1116,  the  court,  after  reviewing  its  prior 
adjudications,  said :  "In  other  words,  and  that  is  the  idea  which 
underlies  all  these  expressions  in  reference  to  "trust"  in  connec- 
tion with  the  property  of  a  corporation,  the  corporation  is  an 
entity,  distinct  from  its  stockholders  as  from  its  creditors.  Sol- 
vent, it  holds  its  property  as  any  individual  holds  his,  free  from 
the  touch  of  a  creditor  who  has  acquired  no  lien ;  free  also  from 
the  touch  of  a  stockholder  who,  though  equitably  interested  in, 
has  no  legal  right  to,  the  property.  Becoming  insolvent,  the 
equitable  interest  of  the  stockholders  in  the  property,  together 
with  their  conditional  liability  to  the  creditors,  places  the  prop- 
erty in  a  condition  of  trust,  first,  for  the  creditors,  and  then  for 
the  stockholders." 

The  agreement  in  question  must  be  interpreted  as  a  whole, 
and,  when  so  interpreted,  it  becomes  apparent  that  in  effect  it 
constitutes  nothing  more  than  a  conditional  sale  of  stock.  A 
similar  agreement  was  so  construed  in  Vent  v.  Duluth  Coffee 
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£  Spice  Co.  64  Minn.  307,  67  K  W.  70.  As  there  pointed  out, 
the  provision  allowing  the  return  of  the  stock  at  the  end  of  the 
stated  period  constituted  a  material  and  substantial  part  of  the 
consideration  for  the  signing  of  the  contract  by  the  appellee. 
As  between  the  original  parties,  the  corporation  being  solvent 
and  the  rights  of  creditors  not  being  involved,  the  agreement  is 
enforceable.  The  sale  being  a  conditional  one,  the  purchaser 
has  merely  taken  advantage  of  the  option  to  rescind.  This  is 
not  an  attempt  by  the  corporation  to  increase  or  diminish  its 
capital  stock,  as  contemplated  by  sec.  634  of  the  Code  (31  Stat, 
at  L.  1288,  chap.  854).  It  is,  on  the  contrary,  so  far  as  this 
record  discloses,  a  bona  fide  attempt  on  the  part  of  a  solvent  cor- 
poration to  sell  stock  lying  in  its  treasury.  The  rescission  of  the 
agreement  leaves  the  stock  where  it  was. 

That  appellee  would  be  entitled  to  receive  dividends  during 
the  year  was  as  well  known  to  the  company  as  to  him.  During 
that  time  the  company  was  to  enjoy  the  use  of  the  purchase  price 
of  the  stock,  and,  presumably,  it  was  thought  that  one  would 
offset  the  other.  At  all  events,  there  is  no  element  of  estoppel 
present  in  the  transaction. 

Judgment  affirmed,  with  costs.  Affirmed. 


iWHITFORD  V.  UNITED  STATES. 


Eminent  Domain;  Statutes;  Keappbaisal;  Awabd. 

1.  One  whose  real  property  is  sought  to  be  acquired  by  the  United  States 
in  pursuance  of  a  special  act  of  Congress  providing  for  its  con- 
demnation in  accordance  with  the  provisions  of  the  act  of  Congress 
of  August  30,  1S90  (26  SUt.  at  L.  412,  chap.  837,  U.  S.  Comp.  SUt. 
1901,  p.  2519)  is  not  entitled,  after  the  appraisal  of  the  property  by 
commissioners,  to  demand  the  appointment  of  a  jury  to  make  an- 
other appraisement  in  conformity  with  Sec.  487  of  the  Code  of  the 
District  of  Columbia  [31  Stat,  at  L.  1266,  chap.  854],  where  the  pro- 
visions of  such  section  are  not  found  in  the  act  of  1890,  although  the 
Code  went  into  effect  subsequent  to  1890. 
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2.  An  award  in  condemnation  proceedings  fairly  based  on  the  present 
market  value  of  the  property  taken  will  not  be  set  aside  as  grossly 
inadequate,  although  the  evidence  discloses  a  wide  difference  of  opin- 
ion on  the  question  of  value,  where  the  value  testified  to  in  many 
instances  is  purely  speculative  and  based  upon  prospective  income 
under  conditions  which  have  no  existence. 

Na   2476.    Submitted  January  9,   1013.     Decided  February  3,   1913. 

Heabino  on  an  appeal  from  a  judgment  of  the  Supreme  Court 
of  the  District  of  Columbia  confirming  the  verdict  and  assess- 
ment of  a  commission  appointed  to  condemn  for  the  use  of  the 
United  States  certain  real  estate  belonging  to  the  appellant. 

Affirmed. 

The  CouKT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court 
of  the  District  of  Columbia  confirming  the  verdict  and  assess- 
ment of  a  commission  appointed  to  condemn  for  the  use  of  the 
United  States  certain  real  estate  belonging  to  Florence  O'Brien 
Whitford,  appellant. 

The  acquisition  of  this  property  was  authorized  in  the  act  of 
Congress  of  June  25,  1910  (36  Stat,  at  L.  738,  chap.  384), 
which  provided  that  if  condemnation  became  necessary,  it  should 
be  conducted  in  accordance  with  the  provisions  of  the  act  of 
Congress  of  August  30,  1890  (26  Stat,  at  L.  412,  chap.  837, 
U.  S.  Comp.  Stat.  1901,  p.  2519),  providing  a  site  for  the  en- 
largement of  tie  Government  Printing  Office.  The  regularity 
of  the  proceedings  below  according  to  the  act  of  1890  is  not 
contested.  A  commission  of  three  disinterested  persons,  as  pro- 
vided for  in  the  act,  was  appointed  to  appraise  appellant's  prop- 
erty. They  duly  qualified,  performed  their  duties,  and  returned 
their  verdict  to  the  court,  which  was  approved.  Appellant,  dis- 
satisfied with  the  verdict,  requested  the  court  to  appoint  a  jury 
of  seven  to  make  another  appraisement  It  is  the  refusal  of  the 
court  to  grant  this  request  of  which  appellant  specially  com- 
plains. 
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idr.  Oeorge  L.  WhUford  and  Mr.  Michael  J.  Colbert  for  the 
appellant. 

Mr,  Reeves  T.  StricTclcmd  for  the  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

The  act  of  1890,  which  provided  generally  for  the  acquisi- 
tion by  condemnation  of  real  estate  in  the  District  of  Columbia 
for  public  use,  in  procedure  and  number  of  commissioners,  was 
followed  in  the  enactment  of  chapter  15  of  the  Code  of  the 
District.  Section  486  of  the  Code  [31  Stat,  at  L.  1266,  chap. 
854]  prescribing  the  duties  of  the  commissioners  in  making  the 
appraisement,  the  approval  of  the  verdict  by  the  court,  and  the 
payment  of  the  award,  is  copied  from  the  original  act.  Section 
487  of  the  Code,  which  was  not  in  the  original  act,  provides: 
"If  any  of  the  parties  interested,  or  the  guardian  ad  litem  ap- 
pointed for  any  such  person  who  may  be  under  a  disability,  shall 
be  dissatisfied  with  the  appraisement  of  the  commissioners,  the 
marshal  shall  be  directed  to  summon  a  jury  of  seven  disinter- 
ested men,  not  related  to  anyone  interested,  to  meet  and  view 
the  premises,  giving  the  parties  interested  at  least  six  days' 
notice  of  the  time  and  place  of  meeting." 

It  is  contended  that,  since  sec.  487  is  a  later  enactment  than 
the  act  of  1890,  it  modifies  it  to  the  extent  of  granting,  on 
request  of  a  dissatisfied  owner,  a  second  jury  of  seven  members. 
The  difficulty  with  this  contention,  in  applying  it  to  the  present 
case,  is  that  the  special  act  authorizing  the  condemnation  of  ap- 
pellant's property  supersedes  the  general  provisions  of  the  Code, 
and,  though  it  incorporates  the  provisions  of  the  act  of  1890  by 
reference,  it  makes  it  thereby  a  part  of  the  later  act  as  effectually 
as  if  it  had  incorporated  therein  the  language  of  the  earlier  act, 
without  reference  to  it.  The  provisions  of  the  act  of  1890  be- 
come a  part  of  the  act  of  1910,  which  is  special,  and  not 
governed  by  the  general  provisions  of  the  Code.  There  being  no 
provision  for  a  second  jury  of  seven  members  in  the  act  auth- 


Digitized  by 


Google 


MIEHLE  V,  SCOTT.  17 

D.  C]  Syllabus. 

orizing  the  present  proceeding,  it  follows  that  the  judgment  of 
the  court  below  in  this  particular  was  without  error. 

It  is  contended,  however,  that  the  award  was  grossly  inade- 
quate. We  have  examined  the  evidence  carefully.  While  there 
is  wide  diversity  of  opinion  as  to  the  value  of  the  property,  the 
value  testified  to,  in  many  instances,  was  purely  speculative  and 
based  upon  prospective  income  under  conditions  which  had  no 
existence.  From  the  testimony  relating  to  the  present  market 
value  of  the  property,  which  furnishes  the  true  basis  of  an 
award,  we  find  no  reason  to  overrule  the  judgment  of  the  com- 
missioners and  the  court  below.     The  judgment  is  affirmed. 

Affirmed. 


MIEHLE  V.  SCOTT. 


PAnSRTS;    InTEBFB&ENCE;    REDUCTION    TO    PbAOTIOB. 

1.  The   completion  of  a   tripping  mechanism  forming  part  of  a  multi- 

couple,  multi-rerolution  printing  machine,  and  its  manipulation  by 
hand, — ^which  is  the  combination  of  co-ordinating  elements  for  which 
a  patent  is  sought, — does  not  amount  to  a  reduction  of  the  invention 
to  practice,  although  such  mechanism  contains  the  new  element  in 
the  patentable  combination,  where  the  object  of  the  invention  i» 
control  of  the  impression  cylinders,  that  is,  the  function  of  the  trip- 
ping device  in  the  machine  is  to  cause  the  impression  cylinder  to  act 
in  a  predetermined  manner,  if,  at  the  time  of  the  test  of  the  tripping 
mechanism,  the  rods  connecting  it  with  the  cylinders  were  not  on 
the  machine,  so  that  it  could  not  be  definitely  determined  whether 
the  cylinder  would  trip  in  proper  sequence. 

2.  That  a  device  consisUng  of  a  combination  of  elements  designed  to  pro- 

duce a  desired  result  was  perfected  and  ready  for  operation  on  a 
certain  date  does  not  constitute  a  reduction  of  the  invention  to  prac- 
tice at  that  time,  where  it  is  not  so  simple  in  character  as  to  demon- 
strate its  usefulness  without  a  test.  (Following  Sydeman  r,  Thofn<i, 
32  App.  D.  C.  362.) 

Ko.    809.    Patent  Appeals.     Submitted    January    13^   1913.    Decided 
February  3,  1913. 
Vol.  XL.— 2. 
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Heabing  on  an  appeal  from  a  decision  of  the  CJommissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  tiie  opinion. 

Messrs.  Brovm,  Darby,  i&  Hopkins  and  Mr.  C.  C.  lAnthicum 
tor  the  appellant. 

Mr.  Axel  V.  Beeken  for  the  appellees. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  appeal  involves  a  decision  of  the  Commissioner  of  Pat- 
ents in  an  interference  proceeding  awarding  priority  of  inven- 
tion to  Isabella  Scott  and  David  John  Scott,  appellees,  the 
senior  parties,  who  filed  as  executors  of  Walter  Scott. 

The  invention  is  expressed  in  the  following  count: 

"In  a  multi-couple,  multi-revolution  printing  machine,  the 
members  of  which  are  adapted  to  print  on  the  same  side  of  the 
sheet,  the  combination  with  the  members  of  two  adjacent  print- 
ing couples,  of  automatic  means  for  periodically  tripping  and 
untripping  the  members  of  each  couple,  interrupting  means  for 
the  automatic  means  of  each  couple  normally  inactive,  but 
adapted  to  act  sequentially  during  successive  cycles  of  the 
machine,  when  properly  positioned,  and  means  for  positioning 
both  of  said  interrupting  means  during  the  same  cycle  of  the 
machine." 

We  quote  the  following  from  the  opinion  of  the  Acting  Ex- 
aminer of  Interferences :  "In  mechanism  of  this  character  two 
sheets  receive  impressions  at  the  same  time.  The  latest  fed 
receives  its  first  impression  while  the  one  previously  fed  re- 
ceives its  second  impression.  Should  the  second  sheet  be  fed 
crooked,  or  should  the  feeder  fail  to  feed  it  at  the  proper  time, 
the  type  forms  in  the  first  printing  couple  would  print  on  the 
pad  of  its  cylinder,  and  this  ink  would  soil  the  back  of  the  next 
few  sheets  fed  in.  It  is  therefore  desirable,  under  such  circum- 
stances, to  cause  the  first  cylinder  to  remain  out  of  impression 
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position,  but  to  allow  the  second  couple  to  give  its  impression  to 
the  sheet  previously  fed  before  it,  in  turn,  is  thrown  out  of 
action.  The  invention  here  involved,  therefore,  consists  in  an 
arrangement  of  mechanism  which  will  cause  the  first  couple  to 
be  thrown  out  of  action  at  one  time  and  the  second  couple  to  be 
thrown  out  automatically  at  a  later  time.  To  produce  this  re- 
sult the  parties  hereto  have  evolved  their  respective  devices. 
These  are  specifically  quite  different,  due  to  the  fact  that  they 
are  applied  to  presses  widely  differing  in  general  design." 

While  the  devices  of  the  two  parties  specifically  differ,  it  is 
not  disputed  that  each  responds  to  the  issue.  Each  of  the  three 
tribunals  of  the  Patent  Office  has  ruled  that  Scott  was  the  first 
to  conceive  the  invention,  and  each  has  ruled  that  Miehle's 
proofs  fall  short  of  establishing  reduction  to  practice  by  him 
prior  to  Scott's  filing  date.  The  evidence  introduced  in  behalf 
of  Scott  on  the  question  of  priority  of  conception  is  so  clear 
and  convincing,  and  the  review  of  that  evidence  by  the  Patent 
Office  so  satisfactory,  that  we  shall  accept  the  finding  thereon, 
without  further  comment.  In  the  absence  of  a  showing  of  dili- 
gence by  appellees,  the  real  question  in  the  case  is  whether 
Miehle  has  sustained  the  burden  resting  upon  him  of  proving,  by 
a  preponderance  of  evidence,  that  he  reduced  the  invention  to 
practice  prior  to  the  filing  date  of  Scott,  Dece'^iber  19,  1905. 

It  appears  that  some  time  in  October,  1905,  Miehle  completed 
a  full-sized  tripping  mechanism  of  the  particular  type  devised 
by  him,  mounted  it  in  a  frame,  and  manipulated  it  by  hand. 
He  now  contends  that,  as  the  new  element  in  the  patentable  com- 
bination set  forth  in  the  claim  of  the  issue  was  presented  in  this 
early  tripping  mechanism,  the  test  tiien  made  was  sufficient  to 
demonstrate  operativeness ;  hence,  he  insists,  it  amounted  to  re- 
duction to  practice.  We  agree  with  the  Patent  Office  that  this 
position  is  untenable.  Appellant  is  not  seeking  a  patent  on  this 
tripping  mechanism ;  he  is  seeking  a  patent  on  a  combination 
of  co-ordinating  elements ;  and,  unless  that  co-ordination  exists^ 
patentability  of  the  combination  is  lacking.  There  must  be 
harmony  of  action  between  the  members  of  the  printing  couples 
^d  the  tripping  device,  since  the  very  object  of  the  invention 
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is  control  of  tha  impression  cylinders ;  that  is,  the  function  of 
the  tripping  device  in  the  machine  is  to  cause  the  impression 
cylinders  to  act  in  a  predetermined  manner.  At  that  time  the 
rods  connecting  the  tripping  mechanism  with  the  cylinders  were 
not  on  the  machine.  As  the  absence  of  those  rods  prevents  the 
tripping  of  the  cylinders,  it  is  clear,  as  found  by  the  Patent 
Office,  that  it  could  not  be  definitely  determined  whether  the 
cylinders  would  trip  in  proper  sequence.  That  the  invention 
was  complete  was  not,  therefore,  then  demonstrated. 

Appellant  further  contends  that,  regardless  of  whether  the 
October  experiments  with  his  tripping  device  constituted  reduc- 
tion to  practice  of  the  combination  of  the  issue,  he  is  entitled  to 
a  date  at  least  as  early  as  December  6,  1905,  because  on  that 
date  the  tripping  mechanism  was  connected  to  the  cylinders 
and  the  transfer  cylinder  was  mounted  in  place.  In  other  words, 
while  the  evidence  will  not  justify  a  finding  that  appellant's 
machine  was  operated  prior  to  appellees'  filing  date,  he  neverthe- 
less insists  that  his  machine  had  been  perfected  prior  to  that 
time,  and  that,  in  its  then  condition,  it  was  capable  of  useful 
operation,  and  hence  that  he  is  entitled  to  be  considered  the  first 
to  reduce  the  invention  to  practice.  Obviously,  this  invention 
does  not  involve  a  device  so  simple  in  character  as  to  demonstrate 
its  own  usefulness  without  test.  Sydeman  v.  Thcnna,  32  App. 
D.  C.  362,  373.  On  the  contrary,  as  found  by  the  tribimals  of 
the  Patent  Office,  and  as  demonstrated  by  the  evidence  in  the 
case,  it  is  one  that  required  careful  experimentation  and  test 
before  its  capacity  for  useful  operation  could  be  determined; 
that  is,  before  it  could  be  known  that  it  was  capable  of  pro- 
ducing the  desired  results.  In  the  circumstances  of  this  case, 
until  this  test  occurred,  the  reduction  to  practice  was  potential, 
and  not  actual.  It  could  not  be  known  that  the  invention  was 
complete  until  the  ability  of  the  combination  of  elements  to 
produce  the  desired  result  had  been  demonstrated.  In  Hall  v, 
Macneale,  107  U.  S.  97,  27  L.  ed.  369,  2  Sup.  Ct.  Rep.  73, 
the  invention  related  to  "improvement  in  connecting  doors  and 
casings  of  safes,"  consisting  of  conical  or  tapering  arbors  in 
combination  with  two  or  more  pieces  of  metal  in  the  doors  and 
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casings  of  safes  and  other  secure  receptacles.  It  was  there  con- 
tended that  the  invention  was  anticipated  by  a  prior  similar 
device.  This  contention  was  attempted  to  be  met  with  the 
suggestion  that  the  use  of  this  prior  device  was  experimental 
merely.  The  court  declined  to  adopt  this  suggestion  and  ruled 
that  the  invention  was  complete  in  this  prior  device.  The 
court  said :  "The  safes  (containing  the  prior  device)  were  sold, 
and,  apparently,  no  experiment  and  no  experimental  use  were 
thought  to  be  necessary."  In  other  words,  the  device  there  in- 
volved was  of  such  a  character  that  it  demonstrated  its  own  ef- 
ficacy. **It  was  capable,''  said  the  court,  "of  producing  the  re- 
sults sought  to  be  accomplished."  But  that  case  materially 
differs  from  the  present.  Here  it  would  have  been  impossible, 
even  for  those  skilled  in  the  art,  to  have  determined  with  cer- 
tainty whether  the  machine  which  appellant  assembled  prior  to 
appellees'  filing  date  would  produce  the  expected  result  without 
actual  trial.  Until  such  a  trial  took  place,  it  could  not  be 
known  whether  the  invention  was  complete.  "If  the  question 
relate  to  a  machine,"  said  the  court  in  Coffin  v.  Ogden,  18  Wall. 
120,  124,  21  L.  ed.  821,  823,  "conception  must  have  been 
clothed  in  substantial  forms  which  demonstrate  at  once  its  prac- 
tical efficacy  and  utility.  .  .  .  Until  his  work  is  done,  the 
inventor  has  given  nothing  to  the  public." 

Agawam  Woollen  Co.  v.  Jordan,  7  Wall.  602,  19  L.  ed.  181, 
contains  nothing  inconsistent  with  what  we  have  said.  There  it 
was  sought  to  overthrow  a  patent  for  an  invention  that  had  gone 
into  universal  use,  on  the  groimd  that  the  patentee  was  not  the 
real  inventor.  No  doubt  whatever  existed  that  he  was  the  first 
to  give  physical  embodiment  to  the  invention,  nor  was  it  claimed 
that  he  was  not  the  first  to  reduce  to  practice.  With  these  facts 
in  mind,  tiie  court  said :  "The  settled  rule  of  law  is,  that  who- 
ever first  perfects  a  machine  is  entitled  to  the  patent,  and  is  the 
real  inventor,  although  others  may  have  previously  had  the  idea 
and  made  some  experiments  towards  putting  it  in  practice.  He 
is  the  inventor  and  is  entitled  to  the  patent  who  first  brought  the 
machine  to  perfection  and  made  it  capable  of  useful  operation." 
In  the  present  case,  as  previously  suggested,  it  was  not  demon- 
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strated  prior  to  the  filing  date  of  appellees  that  appellant's  de- 
vice was  complete  and  capable  of  useful  operation.  The  sub- 
sequent demonstratioi^  could  not  deprive  appellees  of  priority 
of  reduction  to  practice,  since  that  question  must  be  determined 
upon  the  facts  existent  at  the  time  of  such  filing.  It  may  well 
be  that,  had  the  two  devices  been  specifically  the  same,  the  con- 
structive reduction  to  practice  of  one  would  have  been  overcome 
by  the  prior  physical  embodiment  of  the  other ;  but  such  is  not 
the  case  before  us.  Moreover,  inasmuch  as  he  who  first  con- 
ceives an  invention  and  is  thereafter  diligent  is  entitled  to  pri- 
ority over  him  who  is  the  second  to  conceive,  but  the  first  to 
reduce  to  practice,  it  is  obvious  that  the  court,  in  the  Agwwam 
Case,  was  speaking  with  reference  to  the  particular  circum- 
stances of  that  case. 

The  decision  is  affirmed.  Affirmed. 

Mr.  Justice  Van  Obsdel  did  not  sit  with  the  court  in  the 
hearing  and  determination  of  this  appeal 


LEONARD  V.  HORTON. 


Patents;  Affbal  and  Ebbob;  Intebfebence;  Claims  and 
Specifications. 

1.  This  court  will  not  consider,  at  the  instance  of  the  appellee,  and  in 

support  of  the  decision  in  an  interference  proceeding,  the  fact  that 
the  record  does  not  contain  the  original  application  of  the  appellant, 
the  date  of  which  is  merely  recited  in  the  patent  issued  thereon, 
where  the  question  was  not  raised  before  the  tribunals  of  the  Patent 
Office,  which  had  all  the  records  before  them. 

2.  Where  a  drawing  accompanying  the  specifications,  but  intended  to  be 

diagrammatic  merely,  is  inconsistent  with  the  intention  expressed  in 
the  language  of  the  claim,  it  will  not  be  considered  as  part  of  the  de- 
scription in  aid  of  the  right  to  make  the  claim. 
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3.  ClaimB  of  one  of  the  parties  to  an  interference  will  not  be  so  construed, 

at  the  instance  of  the  other  party,  as  to  read  into  them  limitations 
in  order  to  exclude  a  deyice  that  is  within  their  broad  meaning. 

4.  The  inventor  of  a  particular  device  who  chooses  to  make  claims  broader 

than  necessary  to  cover  the  same  cannot  ask,  when  thrown  in  inter- 
ference with  another  inventor  in  the  same  general  field,  that  they  be 
limited  to  correspond  with  his  own  particular  structure. 

5.  The  question  of  patentability  is  not  involved  in  an  interference. 

No.  824.    Patent  Appeals.    Submitted  January  14,  1913.    Decided  Febru- 
ary 3,  1913. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case. 

Affirmed  in  part  and  reversed  in  part. 

The  facts  are  stated  in  the  opinion* 

Mr.  Clifton  V.  Edwards  and  Mr.  Lawrence  K.  Soger  for 
the  appellant. 

Mr.  Edwin  B.  H.  Tower,  Jr.,  for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

The  invention  of  the  issue  involved  in  this  interference  is  a 
device  for  starting  electrically  operated  motors  of  the  type 
known  as  "compound  starters,"  which  are  arranged  to  control 
the  resistance  both  in  the  armature  circuit  and  in  the  shunt  field 
circuit  of  the  motor.  The  interference  was  declared  in  seven 
counts,  but  has  been  dissolved  as  to  one  of  them,  leaving  the  fol- 
lowing six  counts,  renumbered  to  correspond : 

"1.  In  combination,  a  movable  member,  a  resistance  control- 
led thereby,  a  second  movable  member,  a  resistance  controlled 
by  the  latter  member,  and  means  rendering  the  former  member 
ineffective  in  controlling  the  resistance  thereof  while  the  latter 
member  occupies  predetermined  positions. 
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"2.  In  combination,  a  movable  member,  a  resistance  con- 
trolled thereby,  a  second  movable  member,  a  resistance  controlled 
by  the  latter  member,  means  operatively  connecting  said  mem- 
bers, said  latter  member  being  movable  with  the  former  member 
in  one  direction  and  the  former  member  being  movabl<»  inde- 
pendently of  the  latter  member  in  the  opposite  direction,  and  a 
magnet  for  retaining  the  latter  member  in  a  predetermined 
position. 

"3.  In  combination,  a  movable  member,  resistance  controlled 
thereby,  a  second  movable  member,  a  resistance  controlled  by  the 
latter  member,  means  operatively  connecting  said  members,  said 
latter  member  being  movable  with  the  former  member  in  one 
direction,  and  the  former  member  being  movable  independently 
of  the  latter  member  in  the  opposite  direction,  means  tending  to 
keep  the  latter  member  in  the  initial  position  thereof,  and  a  mag- 
net for  holding  the  latter  member  in  a  predetermined  position. 

"4.  In  combination,  a  movable  member,  a  resistance  con- 
trolled thereby,  a  second  movable  member,  a  resistance  controlled 
by  the  latter  member,  means  operatively  connecting  said  mem- 
bers to  cause  the  latter  member  to  move  with  the  former  member 
in  one  direction,  the  former  member  being  movable  independent- 
ly of  the  latter  member  in  the  opposite  direction,  said  latter 
member  being  adapted  to  decrease*  the  resistance  controlled 
thereby  when  it  is  moved  with  the  former  member,  ajid  the 
former  member  being  adapted  to  control  its  correlated  resistance 
when  it  is  moved  independently  of  the  latter  member. 

**5.  In  combination,  a  movable  member,  a  resistance  con- 
trolled thereby,  a  second  movable  member,  a  resistance  con- 
trolled thereby,  means  for  connecting  said  members  to  cause  the 
same  to  move  in  one  direction  together,  but  permitting  said 
first  movable  member  to  move  in  an  opposite  direction  independ- 
ently of  the  second  member,  and  means  for  automatically  re- 
turning both  members  to  their  initial  position  upon  the  release 
of  said  second  member. 

"6.  In  combination,  a  movable  member,  a  resistance  con- 
trolled thereby,  a  second  movable  member,  a  resistance  cm- 
trolled  thereby,  means  for  connecting  said  members  to  cause 
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the  same  to  move  in  one  direction  together,  but  permitting  said 
first  movable  member  to  move  in  an  opposite  direction  inde- 
pendently of  the  second  member,  a  retaining  magnet  for  hold- 
ing the  second  member  in  a  predetermined  position,  and  means 
for  automatically  returning  both  members  to  their  initial  posi- 
tion upon  the  release  of  said  second  member." 

Albert  J.  Horton  is  the  grantee  in  a  patent  issued  June  20, 
1905,  upon  application  filed  November  2,  1904.  Harry  Ward 
Leonard's  present  application  was  filed  July  22,  1909,  but  is 
connected  through  renewals  and  divisions  with  an  original  ap- 
plication filed  July  11,  1903. 

A  preliminary  question  is  urged  by  Horton  in  support  of  the 
decision.  It  is  this :  That  the  record  does  not  contain  the  orig- 
inal application  of  Leonard,  and  the  recital  of  its  date  in  the 
patent  issued  thereon  June  4,  1907,  is  not  sufficient  to  carry 
his  date  of  conception  back  of  Horton's.  We  do  not  regard  the 
question  as  before  us  on  this  appeal.  The  records  of  the  Office 
were  before  the  tribunals  thereof.  The  date  and  the  descrip- 
tions of  the  parent  application  were  considered  by  them,  and 
this  question  was  not  raised.  For  that  reason,  doubtless,  it  was 
thought  unnecessary  to  incorporate  the  application  in  the  tran- 
script. If  the  question  were  now  entertained,  justice  would 
require  that  the  record  be  amended. 

No  testimony  was  taken  on  the  question  of  actual  priority, 
and  the  single  question  litigated  is  the  right  of  Leonard  to  make 
the  claims  of  the  issue.  This  has  been  considered  in  all  the 
ways  provided  by  the  Office  rules  of  practice.  The  Primary 
Examiner  decided  that  Leonard  had  the  right  to  make  each  of 
the  claims  of  the  issue.  The  Examiner  of  Interferences  decid- 
ed that  Leonard  had  the  right  to  make  claims  2,  3,  4,  5,  and  6, 
but  not  claim  1.  Both  parties  appealed  to  the  Examiners-in- 
Chief,  who  affirmed  the  decision.  Both  parties  again  appealed. 
The  Commissioner  affirmed  the  decision  as  to  count  1  and  re- 
versed it  as  to  counts  2,  3,  4,  5,  and  6 ;  awarding  priority  to 
Horton  as  to  every  count  involved.  In  Horton's  device  two 
sets  of  contracts  are  concentrically  arranged,  one  for  the  arma- 
ture, the  other  for  the  field  resistance.     Two  arms  pivoted  upon 
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the  same  support  are  arranged  to  pass  over  said  contacts.  En- 
gaging projections  cause  the  said  arms  to  move  together  in  one 
direction  over  their  respective  contacts.  During  this  joint 
movement  in  one  direction  the  armature  resistance  is  gradually 
cut  out,  and  the  field  resistance  is  rendered  ineffective  by  means 
of  a  contact  sector  which  short-circuits  said  resistance  until  the 
arms  have  been  moved  a  sufficient  distance  to  cut  out  all  of  the 
armature  resistance.  When  in  that  position  the  arm  for  the 
armature  resistance  is  attracted  by  a  magnet,  and  held  there 
as  long  as  there  is  voltage  on  the  line.  The  field  resistance 
arm  can  then  be  moved  in  the  opposite  direction  to  insert  re- 
sistance in  the  field  magnet  circuit.  Leonard's  device  also  pro- 
vides the  two  sets  of  resistances.  The  contacts  for  the  armature 
resistance  are  arranged  on  the  segment  of  a  circle ;  those  for  the 
field  resistance  are  circularly  arranged.  They  are  not  concen- 
tric, as  in  Horton's  device.  Each  has  a  contact  arm.  The 
arm  for  the  field  resistance  is  carried  on  a  shaft  operated  by 
a  hand  wheel.  It  is  so  arranged  that  a  lever  may  engage  with 
an  extension  on  the  arm  governing  the  armature  resistance. 
When  the  arm  of  the  armature  resistance  is  in  its  initial  posi- 
tion, the  arm  of  the  field  resistance  is  firmly  locked  by  said  en- 
gagement. When  the  arm  of  the  armature  resistance  is  carried 
across  the  contacts,  it  is  caught  by  a  magnet,  and  the  arm  of 
the  field  resistance  is  movable  in  the  opposite  direction  from 
that  in  which  it  had  moved  when  engaged  with  the  other.  Count 
1,  which  is  a  claim  taken  from  Horton's  patent,  is  framed  to 
read  directly  on  his  structure,  in  which  the  field  resistance  arm 
is  ineffective,  while  the  armature  arm  occupies  any  position, 
from  the  initial  to  the  full  rimning  position.  In  Leonard's 
structure,  the  field  resistance  arm  is  ineffective  only  when  the 
armature  resistance  arm  is  in  the  initial  or  starting  position. 
It  seems  to  be  apparent  from  Leonard's  description,  as  quot- 
ed in  the  decision  of  the  Examiner  of  Interferences,  that  his 
purpose  was  to  render  the  field  resistance  arm  immovable  and 
ineffective  only  when  the  armature  resistance  arm  is  in  its  in- 
itial position.  It  is  argued,  however,  that  the  drawing  must  be 
regarded  as  part  and  parcel  of  the  description  in  aid  of  the 
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right  to  make  the  claim,  and  that  it  shows  that  the  field  resist- 
ance arm  is  also  ineffective  when  the  armature  resistance  arm 
is  first  moved  to  start  the  motor.  This  view  controlled  the  Pri- 
mary Examiner's  decision  on  the  preliminary  motion.  That 
the  ineffectiveness  of  the  field  resistance  arm,  not  only  when  the 
armature  resistance  arm  is  in  its  initial  position,  but  also  when 
first  moved  to  start  the  motor,  may  be  inferred  from  the  draw- 
ing, may  be  true.  But  we  agree  with  the  tribunals  of  the  OflBce, 
each  of  which  concurs  therein,  that  this  is  accidental  in  a  draw- 
ing intended  to  be  diagranmiatic  merely,  and  inconsistent  with 
the  intention  expressed  in  the  language  of  the  specifications. 

This  brings  us  to  the  consideration  of  Leonard's  right  to 
make  the  remaining  claims, — a  point  on  which  the  assistant 
Commissioner  disagrees  with  the  lower  tribunals  and  the  Pri- 
mary Examiner.  The  question  turns  upon  the  meaning  of 
these  words  contained  substantially  in  each  count:  "Means 
operatively  connecting  said  members  (the  respective  resistance 
arms),  said  latter  member  being  movable  with  the  former  mem- 
ber in  one  direction  and  the  former  member  being  movable 
independently  of  the  latter  member  in  the  opposite  direction." 

It  is  clear  from  the  specifications,  drawings,  and  exhibits 
that  these  broad  claims  read  on  Leonard's  structure.  He  shows 
means  for  connecting  the  said  arms  and  causing  them  to  move 
in  one  direction  together,  and  then  permitting  the  former  mem- 
ber to  move  in  an  opposite  direction  independently  of  the  lat- 
ter one.  The  contention  of  Horton  that  the  claim  must  be  con- 
strued to  cover  his  structure  only  is  completely  answered  by 
the  Examiner  of  Literferences.  It  requires  reading  a  limita- 
tion into  the  claims,  not  warranted  by  any  rules  of  construction. 
It  is  true  that  in  Horton's  device  the  armature  resistance  arm 
is  movable  in  one  direction  with  the  field  resistance  arm,  from 
starting  point  to  no-resistance  position,  and  then,  and  not  until 
then,  the  field  resistance  arm  is  capable  of  movement  in  the  op- 
posite direction, — that  is,  towards  the  starting  point,  independ- 
ently of  the  armature  resistance  arm.  In  Leonard's  device  the 
field  resistance  arm  is  movable  with  the  armature  resistance 
arm,  by  the  connecting  means,  from  any  particular  resistance 
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to  no-resistance  position,  and  at  the  same  time  is  movable  inde- 
pendently to  a  higher  resistance,  which  is  in  the  opposite  di- 
rection to  its  first  travel 

To  construe  the  claims  as  calling  for  a  sequence  of  operations, 
as  shown  in  Horton's  device,  which  the  Commissioner  held  to 
be  the  true  one,  is  to  read  into  them  limitations  in  order  to  ex- 
clude the  device  of  Leonard  that  is  within  their  broad  meaning. 
It  is  probable  that  some  of  Horton's  claims,  not  in  interference, 
are  drawn  with  limitations  distinguishing  his  device  specific- 
ally from  Leonard's.  But  into  this  we  need  not  pause  to  inquire. 
Where  the  inventor  of  a  particular  device  chooses  to  make 
claims  broader  than  necessary  to  cover  the  same,  he  cannot, 
when  thrown  in  interference  with  another  inventor  in  the  same 
general  field,  ask  that  they  be  limited  to  correspond  with  his 
own  particular  structure.  The  reasoning  of  the  Examiner  of 
Interferences  is  supported  by  authorities  cited,  and  is  satisfac- 
tory to  us. 

The  patent  to  Ash  is  referred  to  by  the  Commissioner  as 
showing  the  prior  act,  and  it  is  argued  that  the  claims  as  con- 
strued by  the  lower  tribunals  are  not  patentable  over  the  prior 
act,  but,  to  make  them  patentable,  must  be  given  the  meaning 
contended  for  by  Horton.  Ash  antedates  both  Leonard  and 
Horton ;  but  he  shows  one  resistance  only.  He  has  two  levers 
or  arms  acting  upon  the  same  resistance,  while  they  have  two 
separate  resistances  of  different  character.  A  thing  which 
they  undertook  to  accomplish  was  to  avoid  using  the  same  re- 
sistance for  starting  the  motor  and  varying  its  speed ;  and  each 
count  of  the  issue  specifically  recites  these  two  distinct  resist- 
ances. 

The  question  of  patentability  is  not  involved,  and  there  is 
no  occasion  to  pursue  the  subject. 

The  decision  as  to  count  1  is  affirmed,  and  as  to  the  remain- 
ing counts  is  reversed,  and  the  priority  of  Horton  is  declared 
as  to  count  1,  and  that  of  Leonard  as  to  the  remaining  counts 
of  the  issue.  The  clerk  will  certify  this  decision  to  the  Com- 
missioner of  Patents.        Affirmed  in  part;  reversed  in  part. 
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Mr.  Justice  Baknard,  of  the  Supreme  Court  of  the  District, 
sat  with  the  court  in  the  hearing  and  determination  of  this 
appeal,  in  the  place  of  Mr.  Justice  Van  Obsdbl. 
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Patents;  Paibntabiutt;  Inventioic. 

The  rabfltitatioii  of  wrought  for  cast  metal  in  the  construction  of  a  single- 
piece  seamless  metal  water-tube  boiler  header  does  not  iuTolve  in- 
yention. 

No.    825.    Patent   Appeals.    Submitted    January    15,    1913.    Decided 
February  3,  1913. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  rejecting  certain  claims  of  an  application  for  a  pat- 
ent. Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Livingston  Oifford  and  Mr.  Charles  8.  Janes  for  the 
appellant 

Mr.  Robert  F.  Whdtehead  for  the  Commissioner  of  Patents. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  Campbell  P.  Higgins  from  a  decision  of 
the  Commissioner  of  Patents,  refusing  the  following  article 
claims : 

"1.  As  an  article  of  manufacture,  a  wrought  metal  water- 
tube  boiler  header  made  of  a  single  plate  without  seam  or  weld. 

"2.  As  an  article  of  manufacture,  a  wrought  metal  water- 
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tube  boiler  header  longitudinally  sinuous  and  made  of  a  single 
plate  without  seam  or  weld  on  its  sides  or  ends." 

"5.  As  an  article  of  manufacture,  a  wrought  metal  water- 
tube  boiler  header  without  seam  or  weld,  the  material  of  which 
consists  of  a  plate  transformed  into  a  substantially  non-thinned, 
closed  ended,  weldless  blank,  substantially  as  described." 

The  notice  of  appeal  included  two  process  claims;  but,  as 
those  have  been  waived  by  appellant,  we  omit  them  here.  The 
application  originally  contained  broad  process  claims  which, 
being  held  unpatentable  in  view  of  the  prior  art,  appellant  was 
content  with  the  allowance  of  claims  restricted  to  the  particular 
steps  of  his  process.  He  had  previously,  according  to  the  opin- 
ion of  the  Commissioner,  been  granted  patents  on  the  machines 
by  which  his  process  is  carried  out.  He  now  seeks  to  patent  the 
boiler  header  which  is  the  product  of  his  particular  process. 
He  claims  his  header  to  be  superior  to  those  of  the  prior  art 
and  distinguishable  from  them  because  it  is  made  from  a  single 
plate,  without  seam  or  weld.  The  utility  and  superiority  of 
this  header  over  the  prior  art  is  not  disputed  by  the  Patent 
Office,  but  it  is  nevertheless  insisted  that  appellant  was  not  the 
first  to  conceive  a  seamless  boiler  header  made  from  one  piec*e 
of  metal.  Appellant  admits  that  it  was  old  to  cast  such  boiler 
headers,  and  that  welded  wrought  metal  headers  were  also  old ; 
but  he  contends  that  the  conception  of  producing  a  one-piece 
wrought  metal  header  involved  invention.  What  he  has  really 
done  is  to  devise  a  particular  process  and  machinery  by  which 
the  seamless  single-plate  header  of  the  prior  art  may  be  pro- 
duced in  wrought  metal,  and,  in  doing  this,  he  has  had  recourse 
to  the  patent  to  Stampacchia  (April  5,  1898,  No.  601,738), 
and  the  patent  to  Gault  (October  30,  1906,  No.  834,291).  The 
patent  to  Stampacchia  relates  to  apparatus  for  manufacturing 
closed-ended  vessels  from  single  pieces  of  metal.  By  this  ap- 
paratus the  original  thickness  of  the  metal  may  be  maintained, 
as  in  appellant's,  and  articles  of  any  desired  depth  may  be  ob- 
tained by  subjecting  them  to  a  series  of  operations  in  the  dies 
described  in  the  patent.  We  shall  not  attempt  a  critical  anal- 
ysis of  the  patent,  as  we  do  not  deem  it  necessary.     It  is  ob- 
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jected  to  this  reference  that  the  process  there  disclosed  is  prac- 
tised without  heating  the  plate  or  sheet  of  metal.  As  pointed 
out  by  the  Patent  OflBce,  it  was  well  known  that  the  flow  of  met- 
al would  be  greatly  assisted  by  the  addition  of  heat.  The  re- 
quired temperature  could  be  easily  ascertained  by  experimenta- 
tion. Other  objections  are  urged,  but  these  may  be  disposed  of 
with  the  suggestion  that  appellant  has  been  given  a  patent  cov- 
ering the  difference  between  his  process  and  that  of  the  prior 
art.  What  we  are  now  seeking  to  determine  is  whether  the  con- 
ception that  a  one-piece  cast  boiler  header  could  be  made  of 
wrought  metal  involved  invention;  and  we  find  in  this  Stam- 
pacchia  patent  a  process  at  least  analogous  to  appellant^s.  The 
patent  to  Gault  discloses  a  process  of  forming  from  a  flat  sheet 
of  metal  a  vessel  of  irregular  outline.  As  an  example,  a  cream 
pitcher,  which,  from  its  bottom  first  increases  in  diameter,  then 
decreases,  and  then  increases  to  form  the  top  flare.  Here  again, 
as  in  appellant's  process,  it  is  necessary  to  subject  the  metal  to 
a  series  of  successive  operations.  Appellant's  process  is  but  a 
step  in  advance  of  the  disclosures  of  these  patents.  In  effect, 
he  has  admitted  this  to  be  true  by  acquiescing  in  the  disallow- 
ance of  broad  and  the  allowance  of  narrow  process  claims.  He 
did  not,  then,  originate  the  idea  of  the  use  of  a  series  of  dies 
in  the  production  of  one-piece  metal  objects  having  the  general 
characteristics  of  his  header. 

A  single-plate  metal  boiler  header  without  seam  or  weld  was 
old.  Appellant  has  perfected  a  process  whereby  such  a  header 
may  be  made  of  wrought  metal ;  in  other  words,  searching  the 
prior  art,  he  found  a  seamless  one-piece  cast  header.  He  found 
welded  wrought  metal  headers.  The  superiority  of  wrought 
metal  over  cast  being  apparent,  the  problem  which  confronted 
him  was  to  perfect  a  process  and  devise  machinery  that  would 
enable  him  to  duplicate  the  cast  metal  header  in  wrought  met- 
al. The  function  of  the  header  produced  by  him  is  identical 
with  the  cast  and  wrought  headers  of  the  prior  art.  It  does 
not  follow  that,  because  it  is  superior  in  point  of  utility  to  those 
preceding  it,  appellant  is  entitled  to  a  patent. 

Smith  v.  Goodyear  Dental  Vulcmite  Co.  93  U.  S.  486,  23 
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L.  ed.  952,  relied  upon  by  appellant,  is  clearly  distinguishable 
from  this  case.  There  the  article  patented  was  new  per  se, — 
"different  in  kind  or  species  from  all  other  devices."  Neither 
is  Krementz  v.  8.  Cottle  Co.  148  U.  S.  566,  37  L.  ed.  558,  13 
Sup.  Ct.  Rep.  719,  controlling  here,  in  our  view.  That  case  in- 
volved a  patent  for  a  collar  button  having  a  hollow  head  and 
stem,  formed  and  shaped  out  of  a  single  continuous  plate  of 
sheet  metal.  It  appeared  that  Krementz  was  the  first  to  make 
such  a  button.  The  court  sustained  the  patent  because  Krementz 
was  the  first  to  conceive  that  a  hollow  collar  button,  having  the 
characteristics  described,  could  be  produced  from  a  single  piece 
of  metaL  Here  appellant  did  not  conceive  the  idea  of  a  seam- 
less single-piece  boiler  header,  nor  did  he  conceive  the  idea  of 
a  wrought  metal  header.  His  conception  had  to  do  with  the 
substitution  of  wrought  for  cast  metal  in  the  single-piece  seam- 
less header  then  in  use.  He  has  been  granted  a  patent  on  the 
novel  features  of  his  discovery,  and,  in  our  opinion,  is  not  en- 
titled to  a  patent  on  the  product. 

The  decision  is  aflBrmed.  Affirmed. 

Mr.  Justice  Babnabd,  of  the  Supreme  Court  of  the  District 
of  Columbia,  sat  with  the  court  in  the  hearing  and  determin- 
ation of  this  appeal,  in  the  place  of  Mr.  Justice  Van  Obsdsl. 
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.  An  appeal  will  not  He  from  an  interlocutory  order  of  the  Commissioner 
of  Patents,  denying  a  petition  that  the  Examiner,  who  had  required 
additional  illustration  disclosing  the  design  sought  to  be  patented, 
be  directed  either  to  allow  or  reject  the  application  for  a  design 
patent. 
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2.  If  the  Examiner,  instead  of  rejecting  an  application  for  a  design 
patent,  requires  additional  illustration  disclosing  the  design,  the  ap- 
plicant may  petition  the  commissioner  to  compel  definite  final  action 
by  the  Examiner,  and  if  the  petition  is  denied,  he  may  go  before  the 
Examiner,  and,  refusing  to  amend,  demand  either  allowance  or  rejec- 
tion of  his  application  as  it  stands;  and  if  the  Examiner  adheres  to 
his  insistence  upon  the  amendment,  and  refuses  to  entertain  a  re- 
jection, the  applicant  may  take  his  appeal  in  due  course.  (Citing 
Re  Mygatt,  26  App.  D.  C.  366,  and  Re  Fullagar,  32  App.  D.  C.  222.) 

No.    828.    Patent   Appeals.    Submitted    January    15,    1913.    Decided 
February  3,  1913. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  denying  appellant's  petition  that  the  Examiner  be 
directed  either  to  allow  or  reject  his  application  for  a  design 
patent.  Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  B.  Brock  for  the  appellant. 

Mr.  Webster  S.  Ruckman  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court : 

Otis  S.  Mygatt  is  an  applicant  for  a  design  patent  for  prism 
glass  shades.  The  original  application  was  filed  June  5th, 
1908,  and  there  followed  frequent  objections  and  amendments. 
On  April  11th,  1910,  the  Examiner  notified  the  applicant  that 
his  application  presented  patentable  matter,  but  required  him 
to  furnish  an  additional  view  in  side  elevation,  or  in  perspec- 
tive, in  order  that  the  application  be  clearly  illustrated.  Ap- 
plicant appealed  to  the  Examiners-in-Chief,  who  dismissed  the 
appeal  on  July  10th,  1911,  on  the  ground  that  there  had  been 
no  rejection  of  the  application,  wherefore  they  were  without 
jurisdiction.  They  suggested,  that  the  applicant's  remedy  was 
an  appeal  by  petition  to  the  Commissioner  in  person.  This 
Vol.  XL.--3. 
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course  the  applicant  followed,  and  the  Commissioner,  after  call- 
ing for  an  additional  statement  by  the  Examiner  of  his  reasons 
for  requiring  the  amendment,  sustained  the  decision  of  the  Ex- 
aminer. On  October  6th,  1911^  the  applicant  filed  a  verbal 
amendment  which  the  Examiner  held  was  not  a  suflScient  com- 
pliance with  the  former  requirement;  stating  in  conclusion: 
"Applicant  having  failed  to  completely  disclose  the  design,  the 
claim  is  again  rejected."  TEis  was  the  first  rejection  after  the 
amendment  had  been  made.  On  February  29th,  1912,  the  ap- 
plicant, not  treating  this  as  a  final  rejection  of  his  application, 
called  the  attention  of  the  Examiner  to  a  ruling  of  the  Commis- 
sioner in  another  pending  application  of  applicant,  which  he 
urged  as  controlling.  The  examiner  being  of  the  opinion  that 
the  ruling  cited  was  not  in  point,  repeated  his  requirement  of 
amendment.  March  28th,  1912,  he  asked  the  Examiner  to  al- 
low or  reject  his  application,  in  order  that  he  might  appeal  to 
the  Examiners-in-Chief.  April  11th,  1912,  the  Examiner, 
neither  allowing  nor  rejecting  the  application,  renewed  his  de- 
mand for  the  amendment,  and  declared  his  action  final.  On 
April  16th,  1912,  applicant,  by  petition  to  the  Commissioner  in 
person,  appealed  "from  the  requirement  of  the  Examiner, 
twice  repeated,  that  the  applicant  furnish  additional  illustra- 
tion in  this  case,  instead  of  rejecting  his  application." 

After  citing  certain  rulings  of  the  Commissioner,  the  peti- 
tion concluded  as  follows:  "It  is  therefore  requested  that  the 
Examiner  be  directed  to  either  allow  or  reject  the  application." 
As  the  Commissioner  agreed  with  the  Examiner  that  the 
amendment  had  been  properly  required,  it  would  have  expedit- 
ed matters  had  he  directed  the  Examiner  to  reject  the  claim 
upon  failure  of  amendment  within  a  reasonable  time.  The 
Commissioner,  however,  denied  the  petition,  thereby  leaving 
the  applicant  to  deal  with  the  Examiner.  His  decision  was  not 
upon  the  merits  of  the  application,  for  they  were  not  involved, 
but  interlocutory  merely.  From  it  this  appeal  has  been  prose- 
cuted. As  has  been  repeatedly  held,  appeals  do  not  lie  from 
interlocutory  orders  of  the  Commissioner,  or  to  regulate  mat- 
ters of  practice.    In  ex  parte  cases  the  appellate  jurisdiction  is 
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limited  to  those  "where  the  claims  of  an  applicant  for  a  patent, 
or  the  reissue  of  a  patent,  after  having  been  twice  rejected,  have 
been  finally  rejected  on  an  appeal  to  the  Commissioner  in  due 
course  of  procedure."  Re  Fullagar,  32  App.  D.  C.  222-228 ; 
and  cases  there  cited.  The  due  course  of  procedure,  described 
by  statute  and  rules,  is,  first,  an  appeal  to  the  Examiners-in- 
Chief,  and  from  them  to  the  Commissioner.  It  is  true  that, 
under  the  circumstances  the  applicant  might  have  treated  the 
action  of  the  Examiner  as,  in  fact,  a  rejection  of  his  application, 
he  having  failed  to  amend  as  required,  and  might  have  ap- 
pealed to  the  Examiners-in-Chief  therefrom  as  from  an  express 
rejection,  and  from  them  to  the  Commissioner,  and  then  to  this 
court.  Looking  to  the  substance  and  effect  of  a  similar  action 
in  a  former  case  of  the  same  party,  and  not  to  the  mere  form  of 
the  decision,  this  court  entertained  an  appeal  that  had  been 
prosecuted  in  the  due  course  of  procedure  referred  to.  Re 
Mygatt,  26  App.  D.  C.  366-369.  As  pointed  out  in  that  case 
by  Mr.  Justice  Duell,  the  applicant  had  two  courses  open  to 
him:  either  to  petition  the  Commissioner  to  compel  definite 
final  action  by  the  Examiner;  or  to  treat  the  action  as,  sub- 
stantially and  in  effect,  a  final  second  rejection  of  his  applica- 
tion, and  appeal  therefrom  to  the  Examiners-in-Chief  in  due 
course.  In  the  case  cited  he  pursued  the  latter  course  and  his 
appeal  was  entertained.  In  the  present  case  he  adopted  the 
former.  Having  elected  this  remedy  and  failed,  he  can  do 
nothing  more  than  go  back  to  the  Examiner,  and,  refusing  to 
amend,  demand  either  allowance  or  rejection  of  his  applica- 
tion as  it  stands.  If  the  Examiner  should  adhere  to  his  insist- 
ence upon  the  amendment,  and  refuse  to  entertain  a  rejection, 
which  is  hardly  probable,  he  could  take  his  appeal  in  due 
course,  as  was  done  in  the  case  cited. 

It  follows  that  the  appeal  must  be  dismissed.    Dismissed. 

Mr.  Justice  Basnabd,  of  the  Supreme  Court  of  the  District 
of  Columbia,  sat  with  the  court  in  the  hearing  and  determi- 
nation of  this  appeal,  in  the  place  of  Mr.  Justice  Van  Obsdel. 


Digitized  by 


Google 


36    THE  JOSEPH  LAY  CO.  v.  INDIANAPOUS  B.  &  B.  MFG.  CO. 

Opinion  of  the  Court.  [40  App. 

THE  JOSEPH  LAY  CO.  v.  INDIANAPOLIS  BRUSH  & 
BEOOM  MANUFACTURING  COMPANY. 


Tbadehask;  Registration;  Res  Judicata* 

One  who,  after  his  application  for  the  registration  of  a  red  band  as  a 
technical  trademark,  had  been  twice  refused,  canceled  his  application 
and  filed  an  amended  application  based  upon  the  ten-year  clause, 
upon  which  favorable  action  was  taken  by  the  Patent  Office,  is 
estopped  in  a  subsequent  proceeding  to  cancel  the  registration  of  a 
rival's  mark,  from  treating  his  own  registration  as  that  of  a  technical 
mark.  (Citing  Durham  v.  Seymour,  6  App.  D.  C.  78;  United  States 
em  rel,  Branson  v.  DueU,  17  App.  D.  C.  471;  Blackford  v.  Wilder,  28 
App.  D.  C.  535 ;  United  States  ex  rel,  Newcomb  Motor  Co,  v.  Moore,  30 
App.  D.  C.  464 ;,  Mcllhenny  v.  New  Iberia  Extract  of  Tobijtsco  Pepper 
Co,  30  App.  D.  C.  337 ;  Bluthenthal  d  Bickart  v.  Bigbie  Bros,  d  Co. 
33  App.  D.  C.  209.) 

No.    829.    Patent   Appeals.    Submitted   January    15,    1913.    Decided 
February  3,  1913. 

HEABiNa  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents,  sustaining  a  petition  for  the  cancelation  of  a  trade- 
mark registration.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  L.  Stevart  and  Mr.  John  E.  Cross  for  the  appel- 
lant 

Mr.  V.  H.  Lochwood  for  the  appellee. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decigion  of  the  Commissioner  of 
Patents  sustaining  a  petition  of  the  Indianapolis  Brush  & 
Broom  Manufacturing  Company,  appellee,  for  the  cancelation 
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of  a  trademark  r^stration  by  the  Joseph  Lay  Company,  ap- 
pellant 

The  appeUant  corporation  has  long  been  a  manufacturer  of 
brooms,  as  has  the  appellee.  In  March,  1910,  it  filed  an  ap- 
plication in  the  Patent  Office,  seeking  the  registration  of  a  red 
band  applied  to  the  extreme  upper  end  of  the  body  portion  of 
a  broom  as  a  technical  trademark.  This  application  was 
promptly  denied  upon  the  ground  that  it  consisted  merely  of  a 
red  band,  and  was  therefore  not  registerable  as  a  technical  trade- 
mark. To  this  action  appellant  responded,  insisting  that  it 
was  "entitled  to  the  registration  of  the  red  band  shown  in  the 
drawings  accompanying  this  application  as  a  technical  trade- 
mark." The  Patent  Office,  however,  adhered  to  its  former  de- 
cision, the  opinion  concluding  as  follows :  "It  is  believed  tiiat 
the  mark  disclosed  is  not  registerable  as  a  technical  trademark, 
and  registration  is  accordingly  again  refused."  Appellant  ac- 
quiesced in  tiiis  decision,  canceled  its  declaration,  and  filed  a 
new  declaration  alleging  exclusive  use  of  the  mark  for  ten  years 
next  preceding  the  passage  of  the  act  of  February  20,  1905. 
Upon  this  amended  petition  favorable  action  was  taken  by  the 
Patent  Office,  whereupon  the  petition  of  appellee  for  cancel- 
ation was  filed. 

Appellant  now  concedes  what  it  must  have  known  when  it 
filed  its  amended  application,  namely,  that  appellee  was  using 
this  identical  mark  during  said  ten-year  period,  such  use  com- 
mencing as  early  as  1900,  when  a  patent  infringement  suit 
was  prosecuted  by  the  appellant  against  the  appellee,  which 
resulted  favorably  to  the  latter  company.  The  fact  of  such  use 
of  the  mark  during  the  ten-year  period  by  the  appellee  of 
course  disentitled  appellant  to  registration  under  the  ten-year 
clause.  Appellant,  however,  advances  the  proposition  that, 
notwithstanding  its  original  application  was  denied  by  the 
Patent  Office  upon  the  ground  that  the  mark  is  not  technical,  in 
which  denial  it  acquiesced,  it  may  now  treat  the  registration 
subsequently  obtained  under  an  averment  of  ten  years'  ex- 
elusive  use  as  that  of  a  technical  mark.  This  proposition  is 
manifestly  imsound. 
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While,  as  we  have  many  times  suggested,  the  purpose  and 
effect  of  the  trademark  act  is  not  finally  to  determine  the 
right  of  property  in  the  trademark  registered,  but  rather  to 
furnish  prima  facie  proof  of  such  right,  the  functions  of  the 
Patent  Office  tribunals  in  passing  upon  applications  are  not 
merely  ministerial,  but  quasi  judicial  United  States  ex  rel. 
Bronson  Co.  v.  Duell,  17  App.  D.  C.  471,  473.  It  is  settled  that 
the  doctrine  of  res  judicata  applies  to  proceedings  in  the  Patent 
Office  in  the  same  manner  as  in  the  courts.  Bluthenthal  & 
Bickart  v.  Bigbie  Bros.  &  Co.  33  App.  D.  C.  209 ;  Blackford 
V.  Wilder,  28  App.  D.  C.  535 ;  United  States  ex  rel.  Newcomb 
Motor  Co.  V.  Moore,  30  App.  D.  C.  464.  In  this  case  appel- 
lant is  not  proceeding  against  the  appellee  as  an  infringer  of 
its  mark,  but  is  seeking  to  sustain  a  registration  obtained  in 
the  Patent  Office,  and  this  proceeding  involves  that  registra- 
tion. In  Durham  v.  Seymour,  6  App.  D.  C.  78,  89,  90,  which 
was  a  suit  in  equity  against  the  Commissioner  of  Patents  by  a 
party  whose  application  for  patent  had  been  rejected  by  the 
Commissioner,  to  compel  the  issuance  of  the  patent,  the  peti- 
tioner, while  prosecuting  his  application  in  the  Patent  Office, 
acquiesced  in  objections  of  the  examiners,  and  repeatedly 
amended  his  claims,  so  that  when  final  action  was  had  in  the 
Patent  Office  three  claims  only  remained.  It  was  his  conten- 
tion in  the  equity  proceeding  that  he  was  not  concluded  by  his 
action  in  the  Patent  Office.  The  court,  however,  rejected  this 
contention,  saying:  *^e  had  his  election  to  stand  by  his  speci- 
fications and  claims,  and  to  demand  a  decision  thereon  as  pre- 
sented, with  the  right  to  appeal  therefrom,  if  adverse,  to  the 
court  directly,  as  provided  in  §  4911,  U.  S.  Rev.  Stat.,  and  in- 
directly through  bill  in  equity  under  §  4915,  U.  S.  Comp.  Stat. 
1901,  p.  3392,  or  to  amend  his  application,  alter  his  specifica- 
tions, and  abandon  any  part  or  parts  of  his  claims  based  there- 
on. ..  .  Having  elected  to  amend  again  and  again,  and 
finally  to  stand  upon  the  three  claims  which  were  rejected, 
we  think  the  abandonment  of  all  else  is  as  complete  as  if  he  had 
succeeded  and  received  his  patent  thereon."  By  analogy,  the 
reasoning  in  that  case  is  applicable  to  the  present     Here  the 
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appellant  sought  the  registration  of  a  red  band  as  a  technical 
trademark.  This  application  being  twice  refused,  it  was  aban- 
doned and  an  amended  application  based  upon  the  ten-year 
clause  was  filed,  and  that  application  is  the  one  before  us. 
Clearly  appellant  is  now  estopped  to  urge  that  the  registration 
was  other,  than  under  the  ten-year  clause.  Had  its  original  ap- 
plication contained  averments  sufficient  to  warrant  registration 
either  as  a  technical  trademark  or  under  the  ten-year  clause, 
and  the  decision  of  the  Commissioner  had  been  general,  we 
would  have  considered  the  registration  in  a  light  most  favor- 
able to  appellant  Mcllhenny  v.  New  Iberia  Extract  of  Tobas- 
CO  Pepper  Co.  30  App.  D.  C.  337.  But  here  the  Commissioner 
has  left  no  room  for  conjecture,  nor  has  the  appellant.  It  is 
unnecessary,  therefore,  to  determine  whether  appellant's  mark 
may  be  sustained  as  a  technical  trademark,  since  that  question 
is  not  before  us. 

The  decision  is  affirmed.  Affirmed. 

Mr.  Justice  Babnabd,  of  the  Supreme  Court  of  the  District 
of  Columbia,  sat  with  the  court  in  the  hearing  and  determin- 
ation of  this  appeal,  in  the  place  of  Mr.  Justice  Yaii^  Obsdel. 


LAMSON  V.  ANDREWS. 


Appeal  ahd  Ebbob;  Bttension  of  Tncs  fob  Fujng  Tbahsobipt;  Dies 
WON;  Bill  of  Exceptions. 

1.  The  trial  court  has  power,  where  the  final  date  fixed  for  filing  the 

transcript  of  the  record  in  a  case  falls  on  Sunday  which  is  followed 
hy  a  legal  holiday,  to  entertain  and  grant  on  the  next  succeeding  day 
an  application  for  an  extension  of  the  time  for  filing  the  transcript. 

2.  A  motion  hy  the  appellee  to  strike  a  bill  of  exceptions  from  the  record, 

as  in  violation  of  Sec.  4,  rule  5,  of  this  court,  was  denied,  where 
the  bill  set  out  the  evidence  in  narrative  form  without  undue  prolix- 


Digitized  by 


Google 


40  LAMSON  V.  ANDREWS. 

Statement  of  the  Case.  [40  App. 

ity,  and  incorporated  in  the  general  bill  were  certain  special  excep- 
tions reserved  to  the  introduction  of  particular  evidence  by  the 
appellee,  which  seemed  to  be  taken  bodily  from  the  stenographic 
notes,  apparently  in  order  to  present  the  points  raised  and  deter- 
mined exactly  as  they  occurred,  although  their  statement  might  have 
been  further  condensed  without  prejudice  to  either  party.  (Citing 
Bowen  v.  Howenatem,  39  App.  D.  C.  167.) 

No.  2493.    Submitted  February  3,  1913.    Decided  February  10,  1013. 
HEABiNa  on  a  motion  to  dismiss  an  appeal.  Denied. 

The  Court  in  the  opinion  stated  the  facts  as  foUoi^s: 

Appellee,  Maria  F.  Andrews,  moves  to  dismiss  the  appeal  on 
the  ground  that  the  transcript  of  the  record  was  not  filed  in  this 
court  within  the  time  required  by  its  rules,  which  time  had  not 
been  properly  extended. 

The  facts  necessary  to  the  determination  of  the  motion  are 
these:  The  action  for  damages  was  tried  and  resulted  in  a 
verdict  for  the  defendant,  upon  which  judgment  was  entered 
April  12,  1912.  Notice  of  appeal  was  given  and  bond  there- 
for filed  in  due  time.  The  rule  of  the  supreme  court  of  the 
District  allows  thirty-eight  days  for  the  settlement  of  bills  of 
exception,  which  time  may  be  extended  by  order  of  court  regu- 
larly made  before  the  expiration  of  said  time ;  and  may  be  fur- 
ther extended  in  same  manner. 

The  record  shows  that  on  May  14,  1912,  an  order  was  en- 
tered extending  the  time  for  settling  the  bill  of  exceptions  to 
Jime  15,  1912.  Jime  14th  this  time  was  further  extended  to 
"June  29,  1912,  Inc. ;''  and  the  time  for  filing  transcript  was 
extended  "to  July  20,  Inc."  June  29,  the  time  for  each  was 
extended  to  September  1,  1912,  Inc."  September  1  was  a  Sun- 
day, and  September  2,  (Monday)  was  a  legal  holiday.  On  Sep- 
tember 3,  1912,  an  order  was  entered  extending  the  time  for 
settling  the  bill  of  exceptions  and  filing  the  transcript  to  Oc- 
tober 1,  1912.  These  times  were  extended  again  on  September 
30  and  Xovember  27  to  December  31,  1912.  The  bill  was  set- 
tled and  the  transcript  filed  before  the  last  date. 
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Mr.  O.  E.  Hamilton,  Mr.  J.  W.  Yerkes,  and  Mr.  J.  J.  Ham' 
Uton  for  the  motion. 

Mr.  C.  A.  Douglas,  Mr.  Q.  L.  Baker,  Mr.  Thomas  Buffin, 
and  Mr.  H.  H.  Obear  opposed. 

Mr.  Chief  Justice  Shepakd  delivered  the  opinion  of  the 
Court: 

While  the  rules  of  this  court  permit  the  extension  of  the  time 
for  filing  the  transcript  of  the  record  to  be  made  by  order  of 
the  supreme  court  of  the  District  from  time  to  time  as  the 
situation  may  require,  such  order  must  be  made  before  the  ex- 
piration of  the  regular  term,  or  any  extension  thereof  previous- 
ly made.  The  question  turns  upon  the  validity  of  the  order 
made  September  3,  1912,  the  former  extension  having  limited 
the  time  for  filing  the  transcript  to  September  1,  1912,  inclu- 
sive. While  the  rules  of  this  court  make  provision  for  the  ex- 
clusion of  Sundays  and  holidays  when  a  certain  number  of 
days  are  given  for  the  performance  of  an  act,  none  is  made  for 
the  situation  presented  here,  namely,  where  a  day  set  for  the 
performance  of  an  act  falls  on  a  Sunday  or  l^al  holiday. 
(Piiovision  has  been  made  by  an  amendment  to  the  rules  which 
takes  effect  February  15,  1913). 

With  the  exception  of  the  days  of  grace  allowed  for  the  pay- 
ment of  bills  of  exchange  and  other  negotiable  instruments,  it 
is  the  generally  established  rule  that  when  a  contract  is  to  be 
performed,  or  a  power  to  be  exercised,  on  a  named  day,  and 
that  day  happens  to  be  a  Sunday,  the  delivery  or  payment  may 
be  made,  or  the  power  exercised,  on  the  succeeding  day.  Avery 
V.  Stewart,  2  Conn.  69,  7  Am.  Dec.  240;  Salter  v.  Burt,  20 
Wend.  205,  32  Am.  Dec.  530 ;  Hammond  v.  American  Mut.  L. 
Ins.  Co.  10  Gray,  306 ;  Post  v.  Oarrow,  18  Neb.  682,  26  N.  W. 
580;  Pressed  Steel  Car  Co.  v.  Eastern  B.  Co.  57  C.  C.  A.  635, 
121  Fed.  609-619 ;  Street  v.  United  States,  133  U.  S.  299-306, 
33  L.  ed.  631-634,  10  Sup.  Ct.  Rep.  309.  In  the  last-cited 
case  the  limitation  to  the  exercise  of  a  statutory  power  was  the 
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Ist  day  of  January.  That  day  was  Sunday,  and  it  was  held 
that  the  power  could  be  exercised  on  the  succeeding  day.  It 
was  said  by  Mr.  Justice  Brewer,  who  delivered  the  opinion  of 
the  court :  "It  must  be  noticed  that  the  1st  day  of  January  was 
Sunday,  that  is,  a  dies  non,  and  a  power  that  may  be  exercised 
up  to  and  including  a  given  day  of  the  month  may  generally, 
when  that  day  happens  to  be  Sunday,  be  exercised  on  the  suc- 
ceeding day.'' 

None  of  the  cases  examined  shows  the  application  of  the  rule 
to  the  exercise  of  power  by  a  court  on  a  succeeding  day  to  that 
specified  in  its  former  order,  when  the  day  named  happens 
to  fall  on  Sunday  or  a  legal  holiday;  but  the  principle  seems 
equally  applicable.  By  the  terms  of  the  order  the  appellant 
was  not  obliged  to  perform  the  act,. or  to  obtain  a  further  ex- 
tension of  the  time  therefor,  until  on  and  during  the  day 
named,  which  had  been  specially  included.  Neither  could  be 
done  on  that  day,  which  happened  to  be  Sunday,  or  the  next 
succeeding  day,  which  happened  to  be  a  legal  holiday,  each  be- 
ing dies  non.  The  trial  justice  had  no  doubt  of  his  power  to 
entertain  and  grant  the  application  for  extension  made  on  the 
first  legal  day  after  the  1st  of  September,  and  we  are  of  the 
opinion  that  he  did  not  err  in  so  doing. 

Having  disposed  of  the  motion  to  dismiss,  it  becomes  nec- 
essary to  consider  the  motion  to  strike  the  bill  of  exceptions 
from  the  record.  So  far  as  this  motion  is  founded  on  the  order 
of  extension  of  September  3,  it  has  been  disposed  of. 

It  is  further  contended  that  the  bill  of  exceptions  is  in-  vio- 
lation of  sec.  4  of  rule  V  of  this  court  An  inspection  of  it 
shows  that  it  sets  out  the  evidence  in  narrative  form  without 
undue  prolixity.  Incorporated  in  the  one  general  bill,  as  re- 
quired by  the  rules  of  the  court,  are  certain  special  exceptions 
reserved  to  the  introduction  of  a  particular  evidence  by  the 
defendant  These  seem  to  be  taken  bodily  from  the  stenograph- 
er's notes.  The  apparent  intention  seems  to  be  to  present  the 
points  so  raised  and  determined  exactly  as  they  occurred,  and, 
while  we  think  their  statement  might  have  been  further  con- 
densed without  prejudice  to  either  party,  we  do  not  consider 
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there  has  been  a  flagrant  violation  of  the  rule  that  would  re- 
quire the  rejection  of  the  bill  of  exceptions.  See  Bowen  v. 
Howenstein,  39  App.  D.  C.  167,  on  motion  to  dismiss. 

The  motion  to  dismiss  the  appeal  and  strike  out  the  bill  of 
exceptions  is  denied.  Denied. 


HUTCHINS  t;.  DANTE. 


Apfbal  and  Ebbob;  Dismissal  ow  Appeal;  Parties;  Appeal  Bond. 

A  general  appeal  prayed  in  open  court  will  not  be  dismissed  on  the  ground 
that  the  petitioners  for  leave  to  intervene  and  to  dismiss  the  appeal 
were  not  made  parties  to  the  appeal,  since  such  an  appeal  brings  up 
all  adverse  parties  without  citation ;  and  if  but  one  appellee  is  named 
as  obligee  in  the  appeal  bond,  an  order  will  be  made,  if  desired,  re- 
quiring the  appellant  to  file  a  new  bond,  to  include  all  the  appellees, 
although  there  would  seem  to  be  no  necessity  for  so  doing. 

No.  2486.     Submitted  February  5,  1913.    Decided  February  10,  1913. 

Heasing  on  a  petition  for  leave  to  intervene.        Denied, 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  Ross  Perry,  Mr.  E.  H.  Thomas,  Mr.  Charles  H.  Mer- 
illat,  Mr.  Myer  Cohtm,  and  Mr.  William  0.  Johnson  in  sup- 
port of  the  motion. 

Mr.  John  C.  Oiitings,  and  Mr.  J.  Morrill  Chamherlin  op- 
posed. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

Walter  Stilson  Hutchins  and  Lee  Hutchins,  children  and 
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heirs  at  law  of  Stilson  Hutching,  deceased,  file  a  petition  for 
leave  to  intervene  and  to  move  to  dismiss  the  appeal  because 
they  have  not  been  made  parties  to  it. 

Dante  is  the  only  obligee  named  in  the  cost  bond  given  on 
appeal. 

The  motion  must  be  denied.  The  appeal  was  prayed  in 
open  court,  and  was  general,  and  hence  against  all  adverse  in- 
terests. All  parties  were  present  in  fact  or  in  law,  and  had 
notice  then  and  there.  No  citation  was  required.  All  of  the 
parties,  as  well  as  Dante,  were  brought  up  by  the  appeal.  There 
would  seem  to  be  no  necessity  for  a  new  bond  to  protect  the 
interests  of  the  other  parties,  but  if  they  so  desired,  an  order 
will  be  made  requiring  appellant  to  file  a  new  bond.  See  Tay- 
lor V.  Leimitzer,  220  U.  S.  90,  55  L.  ed.  382,  31  Sup.  Ct.  Eep. 
371.  Motion  denied. 


MANCHESTER  v.  BUELINGAME. 


Appeal  aitd  Ebbob;  Apfbabancb. 

% 
A  special  appeal  from  an  order  overruling  a  motion  to  quash  a  writ  of 
subpoena  and  to  vacate  a  restraining  order,  after  the  entry  of  a 
special  appearance,  and  holding  that  the  motion  was  equivalent  to  a 
general  appearance  by  the  defendants,  and  requiring  them  to  plead, 
was  denied. 

No.   399.     Original.     Submitted    February   6,    1913.     Decided    February 

10,  1913. 

Ex  PARTE  petition  by  the  defendants  for  the  allowance  of 
a  special  appeal  from  an  order  of  the  Supreme  Court,  sitting 
as  an  equity  court,  overruling  a  motion  by  defendants  to  quash 
a  subpoena  ad  respondendum,  and  to  discharge  a  temporary 
restraining  order.  Denied. 
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Statement  of  facts. 

On  the  filing  of  the  bill  of  complaint  in  the  court  below,  a 
siibpcena  ad  respondendum  was  issued  against  the  defendants, 
and  on  the  application  of  the  complainant,  the  court  granted  ex 
parte  a  temporary  restraining  order,  which  enjoined  the  de- 
fendants, their  agents,  assigns,  and  attorpeys,  from  filing  and 
prosecuting  certain  applications  for  patent  in  the  Patent  Of- 
fice; from  divulging  secrets  obtained  from  the  complainants; 
and  from  doing  any  act  to  embarrass  or  hinder  the  applicants 
in  the  prosecution  of  the  applications.  The  restraining  order 
was  made  returnable  on  a  date  fixed,  and  was  served  on  Messrs. 
Church  &  Church,  members  of  the  bar,  presumably  on  the  sup- 
position that  they  were  the  solicitors  representing  the  defend- 
ants in  the  prosecution  of  the  applications  in  the  Patent  Of- 
fice. The  subpoena  was  returned  by  the  United  States  marshal 
"not  found ;''  and  thereafter  Messrs.  Church  &  Church  entered 
an  appearance  in  the  cause  in  the  lower  court  in  the  following 
language : 

"The  clerk  will  please  enter  our  special  appearance  herein 
for  the  defendants,  Arthur  Manchester  and  Harris  Spooner, 
for  the  purpose  (1)  of  moving  to  quash  the  subpoena  issued 
against  said  defendants  on  the  16th  day  of  December,  1912; 
and  (2)  of  moving  to  vacate  and  set  aside  the  order  of  the  16th 
of  December,  1912,  directing  a  restraining  order  against  the 
said  defendants,  and  for  no  other  purpose." 

At  the  same  time  Messrs.  Church  &  Church  filed  a  motion 
reading  as  follows : 

"Now  come  the  defendants,  specially  appearing  by  their  at- 
torneys. Church  &  Church,  for  such  purpose  and  none  other, 
and  move  (1)  that  the  subpoena  issued  against  them,  the  said 
defendants,  on  the  16th  day  of  December,  1912,  be  quashed, 
and  (2)  that  the  order  of  the  16th  day  of  December,  1912, 
directing  a  restraining  order  against  them,  the  said  defendants, 
be  vacated  and  set  aside." 

The  court  below  entered  an  order  overniling  the  motion,  and, 
finding  that  the  motion  was  equivalent  to  a  general  appearance 
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by  the  defendants,  gave  them  ten  days  within  which  to  plead 
as  advised.  The  defendants  thereupon  filed  an  application  in 
this  court  for  the  allowance  of  a  special  appeal  from  such 
order. 

Messrs.  Church  &  Church  for  the  petitioners. 

There  was  no  appearance  for  other  parties. 

Mr.  Justice  Shepaed  delivered  the  opinion  of  the  Court : 

We  are  of  the  opinion  that  there  is  no  sufficient  ground  for 
allowing  the  special  appeal  prayed  for.  In  denying  the  appli- 
cation it  is  not  to  be  inferred  that  the  court  has  passed  upon 
the  effect  of  the  order  made  in  the  court  below. 


WEEKS  V.  HEUEICH. 


BuzLDZNO  Rbqulationb;  Municipal  Cobfobations;  iNjuNcnoN;  Sfboiai, 
Daicage;  Pabtibs. 

1.  A   building   regulation   authorizing   the   location    of   a    public   garage 

"upon  property  fronting  upon  a  public  alley"  should  be  construed  to 
apply  to  such  property  only  when  the  rear  does  not  front  upon  a 
street  or  alley,  where  other  provisions  in  the  regulations  relate  to 
public  garages  upon  residence  streets  or  upon  business  streets  where 
the  rear  of  the  property  opens  upon  a  street  or  alley. 

2.  A  building  regulation  restricting  the  erection  of  public  garages  upon 

residence  streets  applies  whether  the  garage  opens  into  an  alley  at 
the  rear  of  a  lot  facing  upon  a  residence  street,  or  opens  onto  the 
street  itself. 

3.  Municipal  authorities  are  without  power  so  to  modify  a  building  regu- 

lation applicable  generally  to  the  residence  and  business  sections  of 
the  city  as  to  convert  it  into  an  agency  for  the  granting  of  special 
privileges.  (Citing  Berry  v.  District  of  Columbia,  32  App.  D,  C. 
96.) 


Digitized  by 


Google 


WEEKS  V.  HEURICH.  47 

D.  C]  Syllabus. 

4.  The  power  of  the  municipal  authorities  of  this  District  to  grant  a 
permit  for  the  establishment  of  a  public  garage  attaches  only  when 
the  requisite  number  of  property  owners  within  the  prescribed 
radius,  as  provided  by  the  building  regulations  of  the  District,  have 
given  their  consent. 

6.  A  property  owner  seeking,  in  his  individual  capacity,  to  obtain  an  in- 
junction restraining  the  erection  of  a  public  garage  on  neighboring 
property,  is  only  required  to  show  that  he  will  sustain  special  and 
irreparable  danuige  not  sustained  by  the  general  public,  and  need  not 
show  that  he  will  be  damaged  specially  and  irreparably  to  an  extent 
not  sustained  by  the  other  property  owners  within  the  prescribed 
radius  within  which  the  consent  of  property  owners  must  be  secured. 

6.  Where  the  consent  of  the  property  owners  in  the  vicinity  is  made  by 

law  a  condition  precedent  to  the  right  to  establish  an  industry  there- 
in, any  attempt  to  establish  the  industry  without  such  consent  may 
be  enjoined  at  the  instance  of  property  owners  within  the  prescribed 
radius. 

7.  Such  special  and  irreparable  damage  as  will  entitle  a  property  owner 

to  invoke  injunctive  relief  is  prima  facie  shown  by  averments  that 
the  proposed  establishment  of  a  public  garage  and  repair  shop  but 
30  feet  from  his  premises  will,  by  reason  of  the  constant  noise  and 
traffic  incident  thereto,  and  the  use  and  storage  of  large  quantities 
of  highly  explosive  combustible  materials,  constitute  a  nuisance  and 
detriment  to  him  and  to  his  property,  and  lessen  its  safe  and  com- 
fortable enjoyment,  and  permanently  depreciate  its  value. 

8.  That  a  taxicab  company  had  expended  large  sums  of  money  to  establish 

a  public  garage  before  the  institution  by  a  neighboring  property 
owner  of  a  suit  for  an  injunction  will  not  preclude  relief,  where  the 
company  failed  to  pursue  the  method  of  procedure  prescribed  by  the 
building  regulations  to  obtain  a  legal  permit,  and  the  bill  was  filed 
within  a  few  days  after  the  permit  was  granted. 

9.  One  in  possession  and  owning  the  fee  of  property  may  maintain  a  suit 

to  enjoin  an  alleged  nuisance  specially  detrimental  thereto,  without 
joining  as  a  party  plaintiff  one  who  is  the  equitable  owner  of  an 
interest  in  the  property. 

10.  To  a  suit  in  equity  to  enjoin  the  establishment  of  a  public  automobile 

garage,  to  the  proprietors  of  which  the  building  inspector  had  granted 
a  permit,  after  the  District  Commissioners  had  attempted  to  amend 
the  regulations  so  as  to  permit  of  its  establishment,  the  inspector, 
the  Commissioners,  and  the  assessor  are  proper,  if  not  necessary, 
parties. 

Ka  2445.    Submitted  December  3,  1912.    Decided  February  25,  1913. 
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JIeabiitg  on  an  appeal  by  the  complainant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  sitting  as  an 
equity  court,  dismissing  a  bill  filed  to  restrain  the  defendants 
from  establishing  a  public  garage  on  a  residence  street. 

Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

Appellant  (Hiram  B.  Weeks),  plaintiff  below,  filed  a  bill  in 
the  supreme  court  of  the  District  of  Columbia,  seeking  an  in- 
junction to  restrain  the  several  defendants  (Christian  Heurich 
and  Augustus  P.  Coppes,  trustees;  the  Commissioners  of  the 
District  of  Columbia,  Cuno  H.  Rudolph,  John  A.  Johnston,  and 
W.  V.  Judson,  a  mimicipal  corporation ;  Morris  Hacker,  inspec- 
tor of  buildings;  the  Terminal  Taxicab  Company,  a  corpora- 
tion ;  and  the  Davis  Construction  Company,  a  corporation ;  and 
William  A.  Eichards,  assessor  of  the  District  of  Columbia), 
from  establishing  a  public  garage  on  a  residence  street  in  the 
city  of  Washington. 

The  averments  of  the  bill  substantially  are,  that  plaintiff  is 
the  owner  of  house  No.  1918  N.  street,  northwest,  which  he 
occupies  as  a  residence.  Immediately  around  the  comer,  in 
the  same  block,  on  Twentieth  street,  defendants  Heurich  and 
Coppes,  trustees,  owned  a  certain  building,  No.  1229-1231 
Twentieth  street,  fronting  and  opening  on  said  street,  at  one 
time  used  as  a  brewery,  but  long  since  abandoned  as  such,  and 
which  was  vacant  and  unoccupied  at  the  time  of  plaintiff's  pur- 
chase and  occupancy  of  his  residence  in  1909.  The  south  line 
of  plaintiff's  property  is  30  feet  from  the  north  line  of  the 
brewery  building.  Prior  to  June  7,  1910,  Heurich  and  Coppes, 
through  their  agents,  agreed  to  sell  the  property  to  the  Terminal 
Taxicab  Company,  provided  a  permit  could  be  obtained  from 
the  city  authorities  to  convert  the  building  into  a  public  garage 
and  auto  livery  stable  and  repair  shop.  Being  situated  on  a 
residence  street,  before  the  property  could  be  converted  into  a 
public  garage,  under  the  ordinance  in  force,  the  consent  of  the 
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owners  of  75  percentum  of  the  property  within  a  radius  of  200 
feet  of  the  proposed  structure  had  to  be  procured. 

The  consent  of  a  sufficient  number  of  property  owners  within 
the  prescribed  radius  could  not  be  obtained  to  authorize  the 
issuance  of  the  permit.  On  June  7,  1910,  the  vendor  and 
vendee,  through  their  agents,  made  application  to  the  District 
Commissioners  to  change  the  regulation  and  reduce  the  required 
percentage  of  consenting  owners  to  50  percentum.  A  hearing 
was  set  for  June  17th  (inadequate  noticfe  of  which  is  alleged 
to  have  been  given  the  property  owners  interested),  which  was 
attended  by  representatives  of  the  vendor  and  vendee,  the  agents 
of  the  former  stating  that  the  reason  for  the  desired  change  of 
the  law  was  to  enable  them  to  consummate  the  proposed  sale. 

It  is  also  averred  that  on  July  25,  1910,  the  agents  of 
Heurich  and  Coppes  applied  to  the  building  inspector  of  the 
District  for  a  permit  to  conduct  a  garage,  auto  livery  and 
machine  shop  on  the  premises  in  question  as  an  alley  garage, 
purporting  to  inclose  the  consent  of  sufficient  property  owners 
within  the  prescribed  radius  for  this  purpose,  and  asking  the 
privilege  of  later  furnishing  the  consent  of  an  additional 
number  sufficient  to  justify  the  granting  of  a  permit  for  a  resi- 
dence street  garage.  On  the  following  day  a  permit  was  issued 
to  Heurich  and  Coppes  to  convert  the  building  into  a  public 
alley  garage,  and  a  second  permit  ''to  install  5,  8,  and  15  h.  p. 
motors,  machinery,  and  50  h.  p.  boiler  for  auto  repair  on  said 
property ;  also  2  lathes,  2  shapers,  2  grinders,  1  forge,  3  motors, 
aU  to  comply  with  the  regulations."  Shortly  thereafter  the 
deed  was  delivered  by  Heurich  and  Coppes,  trustees,  to  the 
Terminal  Taxicab  Company. 

It  is  also  averred  that  both  before  and  after  the  meeting  of 
June  17,  1910,  plaintiff,  through  members  of  his  family, 
occupying  the  residence  with  him,  protested  to  the  Commis- 
sioners and  inspector  of  buildings  of  the  District  of  Columbia 
against  the  issuance  of  any  permit  or  permits  whatever  author- 
izing the  establishment  of  said  garage;  but  that  "notwithstand- 
ing the  protests  thus  made  in  complainant's  behalf,  and  in  dis- 
regard of  his  rights,  and  in  violation  of  law,  the  facts  herein- 
Vol.  XL.— 4. 
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of  the  14th  Amendment  of  the  Constitution  of  the  United 
States,  and  therefore  no  action  of  any  kind  could  be  founded 
upon  its  violation.  Omaha  Gas  Co.  v.  Withnell,  78  Neb.  33,  8 
L.R.A.(N'.S.)  978,  and  cases  in  note  therein;  Laundry  Ordi- 
nance Case,  7  Sawy.  526;  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220 ;  Ex  parte  Sing  Lee,  96  Cal.  354 ;  St.  Louis  v. 
Russell,  116  Mo.  248;  St.  Louis  v.  Howa/rd,  119  Mo.  41;  Til- 
ford  V.  Belknap,  126  Ky.  244;  Dobbins  v.  Los  Angeles,  195 
TJ.  S.  223 ;  2  Dill.  Mun.  Corp.  §  695c.  p.  1061  and  note  1 ; 
United  States  v.  Richards,  35  App.  D.  C.  540 ;  Strasburger  v. 
Commissioners,  5  Mackey,  389 ;  McFarland  v.  Miller,  18  App. 
D.  C.  554;  Phillip  v.  Denver,  19  Colo.  179,  184. 

2.  A  permit  issued  by  the  duly  authorized  authorities  and 
once  acted  upon  cannot  be  revoked.  Buffalo  v.  Chadeayne,  7 
N.  Y.  Supp.  501;  Dainese  v.  Cooke  (Dainese  v.  Public 
Works),  91  U.  S.  580,  23  L.  ed.  251;  Lowell  v.  Archambaidt, 
189  Mass.  70,  1  L.R.A.(N.S.)  468;  Hutchins  v.  Munn,  22 
App.  D.  C.  88. 

3.  The  garage  was  not  a  nuisance  per  se.  Stein  v.  Lyon,  91 
App.  Div.  593 ;  Diocese  of  Trenton  v.  Toman,  70  Atl.  606, 
611 ;  Sherman  v.  Levingston,  128  N.  Y.  Supp.  581,  583,  585 ; 
Shivery  v.  Streeper,  24  Fla.  103 ;  Bonaparte  v.  Denmead,  108 
Md.  174,  69  Atl.  697 ;  St.  James  Church  v.  Arlington,  36  Ala. 
546 ;  Albany  Christian  Church  v.  Wilbom,  112  Ky.  507 ;  Flint 
V.  Russell,  5  Dill.  151,  Fed.  Cas.  No.  4,876 ;  Kaiser  v.  Lovett, 
85  Ind.  240;  Curtis  v.  Windslow,  38  Vt  690;  Hyden  v.  Terry, 
32  Ky.  L.  Eep.  1198;  Stilwell  v.  Buffalo  Riding  Academy, 
4  N.  Y.  Supp.  414 ;  Kirkman  v.  Handy,  11  Humph.  406,  54 
Am.  Dec.  45 ;  Harrison  v.  Brooks,  20  Ga.  537 ;  RounsaviUe  v. 
Hohlheim,  68  Qa.  668. 

4.  The  erection  of  a  building  which  will  not  of  itself  consti- 
tute a  nuisance  will  not  be  enjoined  because  the  use  to  which  it  is 
designed  to  be  put  would  constitute  a  nuisance.  Adams  v. 
Michael,  38  Md.  123,  125 ;  Dalton  v.  Cleveland,  C.  etc.  R.  Co. 
144  Ind.  121 ;  Duncan  v.  Hayes,  22  N.  J.  Eq.  25 ;  Rouse  £ 
Smith  V.  Martin,  75  Ala.  510,  513,  et  seq.;  Pfingst  v.  Senn,  94 
Ky.  556,  560  et  seq.  21  L.R.A.  569;  Wood,  Nuisances,  §§ 
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789,  790;  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind,  414,  418, 
37  LRA.  381, 

Mr.  Edward  H.  Thomas,  Mr.  O.  E.  Hamilton,  Mr.  J.  W. 
Yerkes,  and  Mr.  J.  J.  Hamilton  also  appeared  for  the  appellees. 

Mr.  Justice  Van  Obsdbl  delivered  the  opinion  of  the  Court : 

The  averments  of  the  bill  must  be  accepted  as  true,  since 
the  request  of  the  court  to  hear  the  case  as  on  demurrer  was 
acquiesced  in  by  counsel  on  both  sides.  Judgment  was  entered 
without  objection  to  the  manner  of  trial,  and  it  is  too  late 
now,  for  the  purposes  of  this  appeal,  to  complain.  Thus,  the 
case,  stripped  of  all  issues  of  fact,  leaves  only  the  naked  ques- 
tion of  law,  whether  or  not,  in  the  light  of  the  admitted  aver- 
ments of  the  bill,  plaintiflF  is  entitled  to  the  relief  sought 

The  validity  of  the  provisions  of  the  building  regulations  of 
the  District  (160b)  relating  to  the  establishment  of  public 
garages  was  upheld  in  United  States  ex  rel.  Early  v.  Richards, 
35  App.  D.  C.  540.  While  not  strictly  essential  to  the  disposal 
of  this  case,  since  the  permits  are  admitted  to  be  void,  we  think, 
in  view  of  a  probable  trial  on  the  merits,  it  is  important  to 
interpret  the  regulation  in  the  light  of  the  action  taken.  At 
the  time  of  the  issuance  of  the  first  permit,  sec.  160b  provided : 
"No  automobile  or  locomobile  livery  stable  or  building  wherein 
automobiles  or  locomobiles  are  to  be  stored,  put  up,  or  kept  for 
hire,  or  otherwise,  shall  be  erected,  located,  established,  or 
maintained  upon  any  residence  street  or  avenue  in  the  District 
of  Columbia  without  the  written  consent  of  the  owner  of  75 
per  centum  of  the  property  within  200  feet  of  the  proposed 
establishment  (excepting  property  used  for  purposes  requiring 
consent  of  property  owners)  ;  strictly  private  establishments 
of  this  character,  located  not  less  than  50  feet  back  from  the 
front  building  line  of  the  lot,  will  be  exempted  from  this  regu- 
lation [or  if  located  in  a  fireproof  compartment  in  a  dwelling]. 
Ifo  public  automobile  or  locomobile  livery  stable,  or  building 
wherein  automobiles  or  locomobiles  are  to  be  stored,  put  up,  or 
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of  the  property  owners  within  the  radius  from  three  fourths 
to  two  thirds.  There  is  certainly  no  distinction  from  the  stand- 
point of  public  policy.  In  point  of  convenience,  a  garage  can 
be  operated  about  as  successfully  from  the  alley  end  of  a  lot 
as  from  the  street  end. 

The  regulation  applies  generally  to  the  residence  and  busi- 
ness sections  of  the  city,  and  the  municipal  authorities  are  with- 
out power  so  to  modify  it  as  to  convert  it  into  an  agency  for 
the  granting  of  special  privileges.  Berry  v.  District  of  Columr 
bia,  32  App.  D.  C.  96.  Neither  can  anyone  proceed  lawfully 
to  establish  a  public  garage  without  a  legal  permit  from  the 
proper  authority,  which  can  be  lawfully  issued  only  when  the 
requisite  number  of  property  owners  within  the  prescribed 
radius  have  given  their  consent.  The  municipal  authorities 
have  no  power  or  option  in  the  matter  until  the  consent  of  the 
required  number  of  property  owners  has  been  secured.  It  is 
then,  and  then  only,  that  their  power  to  act  in  the  premises 
attaches. 

It  is  urged  by  counsel  for  defendants  that,  inasmuch  as 
plain  tifF  is  not  here  representing  the  other  property  owners 
within  the  prescribed  radius,  he  must  show,  as  a  condition  for 
relief,  that  he  will  be  damaged  specially  and  irreparably  to  an 
extent  not  sustained  by  the  other  property  owners  within  the 
radius.  This  contention  is  unsound.  Plaintiff,  in  his  indi- 
vidual capacity,  is  only  required  to  show  that  he  will  sustain 
special  and  irreparable  damage,  not  sustained  by  the  general 
public.  If  plaintiff  had  associated  with  him  a  sufficient  number 
of  property  owners  within  the  prescribed  radius  to  prevent  the 
procuring  of  the  required  assent  for  the  establishment  of  the 
garage,  the  situation  would  be  different.  It  would  not  then 
be  a  case  where  the  rights  of  a  third  party  intervene.  It  would 
be  a  direct  proceeding.  They  would  be  in  the  position  of  protect- 
ing their  property  rights  as  guaranteed  by  the  regulation, — a 
right  in  the  face  of  which  the  municipal  authorities  would  be 
powerless  to  act,  until,  as  a  condition  precedent,  the  consent  of 
the  requisite  number  of  property  owners  had  been  secured.  In 
that  case  the  right  of  action  would  have  depended  not  on  the 
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question  of  damage,  but  upon  the  legal  right  to  establish  a 
garage. 

Where  the  consent  of  the  property  owners  in  the  vicinity  is 
made  by  law  a  condition  precedent  to  the  right  to  establish  an 
industry  therein,  any  attempt  to  establish  the  industry  without 
such  consent  may  be  enjoined  by  the  property  owners  within 
the  prescribed  radius.  In  Roberts  v.  Easton,  19  Ohio  St.  79, 
it  was  sought  to  restrain  the  building  of  a  street  railroad  in 
the  city  of  Cincinnati.  The  statute  required  that  a  permit 
should  be  obtained  from  the  city  council  before  proceeding, 
and  that,  as  a  condition  precedent  to  the  issuance  of  the  permit, 
the  consent  of  a  majority  of  the  property  owners  along  the 
street,  where  the  proposed  road  was  to  be  constructed,  should 
be  obtained.  Plaintiff,  representing  a  majority  of  the  property 
owners  on  the  street,  averred  that  such  consent  had  not  been 
obtained.  It  was  objected  that  they  were  not  in  position  to  com- 
plain. The  court  held  that  the  permit  issued  by  the  council  was 
totally  void  for  the  lack  of  consent  by  the  property  owners; 
that  no  presumption  as  to  its  validity  attached,  since  the  coun- 
cil was  without  power  to  act  at  all  until  the  proper  consent 
had  been  obtained ;  that  the  proceeding  was  direct,  and  not  col- 
lateral ;  that  the  statute  itself  was  sufficient  notice  to  the  parties 
to  forbid  its  innocent  violation,  and  that  no  action  of  the  coun- 
cil, in  the  absence  of  the  requisite  consent,  could  "defeat  the 
rights  secured  by  law  to  the  owners  of  property  on  a  street 
proposed  to  be  occupied  by  a  street  railroad."  Summing  up 
the  case,  Judge  Day,  speaking  for  the  court,  said:  "The  re- 
maining question  relates  to  the  right  of  the  plaintiff  below  to 
bring  his  suit,  and  to  the  relief  sought  thereby.  He  sued  on 
behalf  of  himself  and  others,  claiming  to  be  a  majority  of  the 
owners  of  property  interested,  whose  assent  was  essential  to  the 
legality  of  the  proceedings  complained  of.  The  action  was  not 
based  upon  the  statutory  right  of  a  citizen  to  restrain  the  city 
authorities  from  an  abuse  of  their  powers ;  nor  exclusively  on 
the  idea  that  the  proposed  construction  was  a  public  nuisance, 
that  worked  some  special  injury  to  the  plaintiffs.  But  the  leg- 
islature, in  forbidding  the  authorities  having  the  control  of  the 
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tiflTs  damage  from  that  which  would  be  sustained  by  the  gen- 
eral public. 

It  is  insisted  that  defendant,  the  taxicab  company,  has  ex- 
pended large  sums  of  money  upon  this  establishment  before 
the  institution  of  this  proceeding ;  hence,  according  to  a  familiar 
rule,  equity  cannot  be  invoked  to  prevent  that  which  has  already 
been  accomplished.  The  averments  of  the  bill  do  not  support 
the  assertion.  But  even  if  it  be  true,  defendants  are  charged 
with  knowledge  of  the  ordinance  and  the  method  of  procedure 
prescribed  therein,  and  if,  instead  of  proceeding  in  the  manner 
prescribed  by  the  regulation,  they  sought  to  circumvent  it,  they 
are  in  poor  situation  to  complain.  The  earliest  date  defendants 
were  in  position  to  proceed,  even  under  color  of  right,  was  the 
date  of  the  issuance  of  the  second  permit ;  and  since  the  bill  was 
filed  within  a  few  days  thereafter,  it  is  hardly  possible  that 
they  could  have  made  much  progress  in  the  reconstruction  of 
the  building  from  a  street  to  an  alley  frontage  and  otherwise, 
or  toward  the  instalation  of  the  machinery  essential  to  the  use 
intended.  Besides,  it  is  not  the  building,  but  its  contemplated 
use,  which  plaintiff  seeks  to  enjoin.  In  the  case  of  Pennsyl- 
vania V.  Wheeling  &  B.  Bridge  Co.  9  How.  647,  664,  13  L. 
ed.  294,  297,  the  court  said:  "If  the  defendants  proceed  in 
the  meantime  [between  bill  and  hearing]  to  complete  the  bridge, 
they  will  gain  no  equity  thereby ;  but  if  judgment  be  obtained 
against  them,  they  will  be  compelled  to  abate  the  nuisance  at 
their  own  expense.''  Even  where  a  structure  has  been  com- 
pleted in  violation  of  law,  equity  will  compel  its  removal.  Mc- 
Hugh  V.  Louisville  Bridge  Co.  23  Ky.  L.  Rep.  1546,  65  S.  W. 
456. 

Our  attention  has  been  called  to  the  recent  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Eubank  v. 
Richmond  [226  U.  S.  137,  57  L.  ed.  — ,  42  L.R.A.(KS.)  1123, 
33  Sup.  Ct.  Rep.  76].  In  that  case,  the  constitutionality  of 
an  ordinance  of  the  city  of  Richmond  was  involved.  A  statute 
of  Virginia  authorized  city  councils,  among  other  things,  in 
their  discretion  "in  particular  districts  or  along  particular 
streets  to  prescribe  and  establish  building  lines."     By  virtue 
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of  this  act  the  city  council  passed  an  ordinance  providing  that 
upon  request  in  writing  of  the  owners  of  two  thirds  of  the  prop- 
erty abutting  on  any  street,  the  committee  on  streets  shall  estab- 
lish a  building  line  on  the  side  of  the  square  on  which  the 
property  fronts.  The  committee  was  vested  with  discretion 
to  establish  the  line  not  less  than  5  feet  nor  more  than  30  feet 
from  the  street  line,  but  as  to  the  establishment  of  a  building 
line  the  committee  was  without  discretion. 

Eubank  was  granted  a  permit  to  erect  a  house  on  a  lot  owned 
by  him.  Before  construction  was  commenced,  but  after  the 
material  for  the  house  had  been  assembled,  the  street  committee, 
on  petition  of  two  thirds  of  the  property  owners  within  the 
square,  and  on  the  side  of  the  street  on  which  his  property  was 
situated,  established  a  building  line  3  feet  back  of  the  proposed 
front  line  of  the  house.  He  disregarded  the  action  of  the  com- 
mittee, was  arrested  and  fined  $25.  From  a  decision  of  the 
supreme  court  of  Virginia  upholding  the  judgment,  the  case 
was  taken  to  the  Supreme  Court  of  the  United  States,  where 
the  judgment  was  reversed,  on  the  ground  of  the  unconstitu- 
tionality of  the  ordinance. 

The  court,  referring  to  the  ordinance,  said:  "It  leaves  no 
discretion  in  the  committee  on  streets  as  to  whether  the  street 
line  shall  or  shall  not  be  established  in  a  given  case.  The  action 
of  the  committee  is  determined  by  two  thirds  of  the  property 
owners.  In  other  words,  part  of  the  property  owners  fronting 
on  the  block  determine  the  extent  of  use  that  other  owners  shall 
make  of  their  lots,  and  against  the  restriction  they  are  impotent. 
This  we  emphasize.  One  set  of  owners  determine  not  only  the 
extent  of  use,  but  the  kind  of  use  which  another  set  of  owners 
may  make  of  their  property.  In  what  way  is  the  public  safety, 
convenience,  or  welfare  served  by  conferring  such  power  ?  The 
statute  and  ordinance,  while  conferring  the  power  on  some 
property  holders  to  virtually  control  and  dispose  of  the  prop- 
erty rights  of  others,  creates  no  standard  by  which  the  power 
thus  given  is  to  be  exercised ;  in  other  words,  the  property  hold- 
ers who  desire,  and  have  the  authority  to  establish  the  lino 
may  do  so  solely  for  their  own  interest  or  even  capriciously. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


64  NOBLE  t?.  CRANE. 

Syllabus.  [40  App. 

and  acts  in  behalf  of  all  others  who  are  or  may  be  injured ;  nor 
is  there  [any]  more  necessity  for  joining  with  his  partners 
in  the  prosecution  than  there  is  for  his  joining  in  the  suit  any 
other  person  as  complainant,  who  has  sustained  injury.  Gib- 
bons, Dilapidation,  402.''  Here  the  fee  is  in  plaintiff,  and  he 
is  in  possession.  The  interest  of  Roberts,  as  disclosed  in  the 
bill,  would  seem  to  amount  to  nothing  more  than  an  implied 
trust.  If  the  decree  is  granted,  Roberts,  as  all  other  members 
of  the  public  injured  by  the  alleged  nuisance,  will  be  benefited. 
If  the  bill  is  dismissed,  he  will  stand  in  the  same  relation  as 
other  members  of  the  public  who  are  not  parties  plaintiff.  The 
only  question  before  us  is  whether  plaintiff  is  in  position  to 
maintain  the  present  suit.  He  occupies  such  a  position,  and  it 
is  of  no  concern  whether  he  elects  to  join  with  other  persons 
similarly  injured  or  not.  The  title  to  the  property  is  not  in 
issue ;  if  it  were,  Roberts  might  be  a  necessary  party,  but  the 
only  issue  here  is  the  extent  of  the  injury  to  plaintiff. 

It  is  urged  that  the  inspector  of  buildings,  the  Commis- 
sioners of  the  District,  and  the  assessor  should  not  have  been 
made  parties  defendant  It  is  imnecessary  to  discuss  this  con- 
tention, since,  on  the  face  of  the  bill,  they  are  at  least  proper, 
if  not  necessary,  parties. 

The  decree  is  reversed  with  costs,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


NOBLE  V.  CRANE. 


Bill  of  Review;   Newlt  Discoveked  Evidbitob. 

A  bill  of  review  will  not  be  sustained  upon  an  allegation  of  the  discoyery 
of  new  and  material  facts,  where  the  matters  alleged  might  have  been 
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discovered  before  by  the  party  by  the  exercise  of  reasonable  dili- 
gence. (Citing  Oahome  ▼.  8,  L.  Davidson  Mortg,  Co.  8  App.  D.  C. 
481.) 

No.  2446.    Submitted  December  3,  1912.     Decided  February  25,  1913. 

Heabino  on  an  appeal  by  the  complainant  from  a  decree 
dismissing  a  bill  of  review.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  decree  dismissing  a  bill  of  review 
filed  April  15th,  1912,  by  Harriett  E.  Noble  against  Augustus 
Crane,  Jr.,  Albion  K.  Farris,  and  Eugene  E.  Thompson,  a 
partnership  trading  under  the  name  of  Crane,  Farris,  &  Co. 

The  bill  alleges  that  plaintiff  filed  a  bill  of  complaint  in  the 
supreme  court  of  the  District  of  Columbia  against  the  defend- 
ant on  Jime  29,  1908,  which  bill  was  amended  by  leave  of 
court  November  28,  1908.  The  original  and  amended  bills  are 
set  out  in  this. 

The  allegations  of  the  amended  bill  are : 

1.  That  the  defendants,  Crane,  Farris,  &  Co.,  are  engaged 
in  a  banking  and  brokerage  business,  and  hold  themselves  out 
to  the  public  for  the  purchase  and  sale  of  stocks  and  bonds.  On 
April  25,  1900,  plaintiff  became  a  customer  of  defendants  by 
directing  them  to  purchase  certain  shares  of  a  corporation,  to 
wit,  100  shares  of  stock  in  the  Federal  Steel  Corporation. 
Plaintiff  advanced  a  certain  portion  of  the  purchase  price  of 
said  stock,  called  her  "margin,"  in  order  to  cover  the  changes 
in  value  of  the  stock  caused  by  the  fluctuations  in  the  market, 
and  the  defendants  loaned  to  the  plaintiff  the  remainder  of 
the  money  necessary  to  make  the  said  purchase,  charging  the 
same  to  her  accoimt.  The  said  stocks  were  understood  to  be 
held  by  or  under  the  control  of  the  defendants  as  the  plaintiff's 
brokers.  The  defendants  reported  such  purchases  as  having 
heen  made.  Thereafter  from  time  to  time,  plaintiff  directed 
the  defendants  to  purchase  stocks  similarly  upon  a  margin,  and 
Vol.  XL.-^. 
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the  defendants  from  time  to  time  reported  to  the  plaintiff  that 
such  stocks  had  been  purchased. 

2.  On  the  26th  day  of  April,  1900,  the  plaintiff  directed  the 
defendant  to  sell  certain  shares  of  stock  in  a  corporation,  to  wit, 
100  shares  in  the  Federal  Steel  Corporation,  the  amoimt  real- 
ized from  the  sale  at  the  market  value,  less  the  defendant's 
commissions  for  the  sale,  to  be  credited  to  the  plaintiff's  account 
with  the  defendants.  The  defendants  reported  such  sale  as 
having  been  made.  Thereafter,  from  time  to  time,  the  plain- 
tiff directed  the  defendant  to  sell  certain  other  stocks,  and  the 
defendant  from  time  to  time  reported  to  the  complainant  that 
such  stocks  had  been  sold. 

3.  Plaintiff  has  continuously  from  the  25th  day  of  April, 
1900,  to  the  present  time,  had,  and  still  has,  an  account  with 
the  defendants  for  the  carrying  on  of  such  transactions  as 
above  mentioned,  and  the  defendants  now  hold  or  claim  to  hold 
as  brokers  or  agents  of  the  plaintiff  the  following  securities : 

100  Shares  Erie  R  R.  2d  Preferred. 

100       "        Rock  Island  R.  R.    "  ' 

205       "        Missouri  Pacific  R.  R.  Stock. 

100       "        United  States  Rubber  Co.  1st  Preferred. 

100  "  United  States  Steel  Corporation  Preferred. 
$3,000  Southern  Pacific  R.  R.  Collateral  Gold  Bonds  4%,  of  a 
market  value  of  a  large  sum  of  money,  to  wit,  $42,700,  on  ac- 
count of  the  purchase  of  which  the  plaintiff  is  charged  by  the 
defendants  with  $57,625,  and  on  which  the  plaintiff  has  a 
margin  credit  of  $13,230. 

4.  The  plaintiff  has  from  time  to  time  during  the  period 
mentioned  paid  to  the  defendants  sums  aggregating  $60,000, 
and  has  received  during  the  same  period  the  sum  of  about  $31,- 
000,  and  is  now  credited  by  the  defendants  with  a  "margin" 
of  $13,230.21,  so  that,  independently  of  any  real  or  supposed 
stock  transactions,  the  plaintff  has  lost  through  her  dealings 
with  and  through  the  defendants  the  sum  of  about  $15,770, 
besides  the  use  of  the  money  deposited  with  the  defendants. 

5.  During  the  said  period  defendants  from  time  to  time 
rendered  to  plaintiff  accounts  of  the  transactions  directed  by 
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the  complainant  to  be  made,  which  accounts  showed  only  the 
stocks  sold  and  their  prices.  Nevertheless,  during  all  of  the 
transactions,  the  plaintiff  was  led  by  the  defendants  to  believe, 
and  did  believe,  that  the  purchases  and  sales  reported  as  made 
by  the  defendants  were  actually  made  by  a  purchase  or  sale 
and  delivery,  of  the  shares  of  stock  or  other  things  reported  as 
bought  and  sold,  and  that  there  were  no  false  or  fraudulent 
entries  on  said  accounts  as  to  the  purchase,  holding,  or  sale  of 
said  stock,  or  the  crediting  of  dividends,  or  the  charging  of 
interest ;  and  if  it  is  true  that  the  purchase  and  sales  reported 
to  the  plaintiff  were  not  in  fact  made,  or  that  said  transac- 
tions were  in  whole  or  part  fictitious,  or  that  the  entries  on 
said  accounts  or  any  of  them  were  false  or  fraudulent,  the 
plaintiff  was,  at  the  time  of  the  acceptance  of  the  accounts 
rendered  by  the  defendants,  entirely  ignorant  of  that  fact,  and 
plaintiff  avers  that  she  accepted  the  accounts  rendered  by  the 
defendants  upon  the  promise  of  the  reality  of  the  transactions 
reported  as  having  been  made,  and  that  plaintiff  has  never 
accepted  accounts  of,  nor  assented  to,  any  fictitious  purchases 
of  sales  by  the  defendants. 

That  in  all  the  accounts  rendered  by  the  defendant  to 
plaintiff  the  defendants  charged  as  a  commission  an  amount 
equal  to  ^  of  1  per  cent  of  the  par  value  of  the  stock  in  respect 
of  each  of  the  purchases  -and  sales  reported,  and  during  said 
period  plaintiff  was  led  by  the  defendant  to  believe  that  the 
commission  so  paid  was  the  only  compensation  received  by 
them  and  the  only  profit  made  by  reason  of  the  transactions 
carried  on  by  plaintiffs  through  them. 

6.  That  on  the  5th  day  of  February,  1908,  the  plaintiff 
learned  for  the  first  time  that  certain  of  the  stocks  alleged  to 
have  been  hold  by  defendants  for  her  were  not  actually  bought 
and  sold  for  her  in  good  faith,  but  that  they  made  merely 
fictitious  or  pretended  sales,  and  that  the  accounts  rendered  to 
her  were  false  and  misleading  in  that  they  stated  and  made  it 
appear  that  the  defendants  charged  to  your  plaintiff  a  commis- 
sion of  4  of  1  per  cent  for  each  purchase  and  sale  of  stock  on 
her  account,  and  made  it  appear  that  this  was  the  only  profit 
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made  by  the  defendant  out  of  the  matters  and  transactions  in 
which  they  acted  as  agents  for  the  plaintiff,  whereas,  the  fact 
was,  as  plaintiff  learned  then  for  the  first  time,  that  the  charge 
of  said  commission  was  not  a  charge  for  part  of  the  services 
rendered,  but,  on  the  contrary,  unknown  to  plaintiff,  defend- 
ants paid  over  this  commission  to  certain  agents  and  brokers  in 
New  York,  and  that  they,  the  defendants,  made  secret  and 
illegal  profits  out  of  the  matters  and  transactions  in  which 
they  acted  as  her  agents,  by  borrowing  money  in  New  York 
for  the  use  of  the  plaintiff. 

7.  Upon  learning  these  facts,  plaintiff,  on  the  5th  day  of 
February,  1908,  demanded  from  defendants  an  accounting  of 
all  her  transactions  with  them,  showing  what  stock  they  had 
purchased  for  her  and  from  whom,  the  price  paid,  and  what 
shares  they  were,  and  what  they  received,  what  interest  they 
had  charged  against  her  on  money  advanced  to  her  and  on 
monies  borrowed  by  them  for  her  account,  and  what  credits 
they  had  given  her  on  account  of  interest  and  on  account  of 
dividends  paid  on  account  of  the  shares  of  stock  alleged  to 
have  been  held  by  them,  and  what  charges  they  had  made 
against  her  on  account  of  commissions,  and  what,  if  any,  other 
profits  the  had  made  out  of  the  transactions  and  matters  in 
which  they  had  acted  as  her  agents.  But  the  said  defendants 
then  and  there  refused  and  have  since  refused  to  give  plaintiff 
a  full  and  true  accounting  of  the  matters  and  transactions  car- 
ried on  by  them  as  her  agents,  and  have  refused  and  still  refuse 
to  furnish  to  your  plaintiff  true  and  accurate  information  in 
compliance  with  her  demand  last  above  mentioned. 

8.  Some  time  after  the  demand  made  for  an  accounting, 
the  defendants  gave  to  plaintiff  a  certain  paper  writing  pur- 
porting to  be  an  account  of  all  matters  and  transactions  done 
and  performed  by  the  defendants  for  her  as  her  agents.  Said 
pretended  accoimt  purported  to  give  the  date  of  each  purchase 
and  sale  of  stock  by  defendants,  the  price  paid  or  given  therefor, 
the  interest  charged  against  plaintiff  on  account  of  moneys 
advanced  for  her  benefit,  the  payments  made  by  defendants  to 
plaintiff,  and  the  payments  made  by  plaintiff  to  defendants. 
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Plaintiff  avers  that  said  pretended  account  is  false  and 
fraudulent;  that  some,  if  not  all,  of  the  stocks  therein  ap- 
pearing to  have  been  bought  and  sold  by  the  defendants  for  the 
plaintiff  were  not  actually  bought  and  sold  by  them  in  good 
faith,  and  that  no  delivery  of  the  said  stock  was  contemplated 
by  them ;  that  some  of  the  names  of  the  vendors  and  purchasers 
of  the  said  stock  contained  in  said  accounts  were  fictitious ;  that 
many  of  the  said  stocks  were  not  actually  purchased  and  sold 
by  the  defendants  for  the  plaintiff  as  her  agent,  but  were  merely 
pretended  to  be  purchased  and  sold.  That  the  interest  charged 
against  her  on  moneys  alleged  to  have  been  borrowed  by  the 
defendants  for  the  use  of  the  plaintiff  was  a  greater  rate  than 
that  paid  by  the  defendants  to  the  person  or  persons  from  whom 
they  borrowed  the  said  moneys  for  the  use  of  plaintiff,  and 
that  the  charges  for  commissions  on  the  purchases  and  sales  of 
stock  by  defendants  for  complainant,  as  set  forth  in  said  ac- 
count, are  wholly  false. 

9.  Plaintiff  is  advised  and  therefore  avers  that  because  of 
the  false  and  fraudulent  entries,  etc.,  she  is  entitled  to  have 
the  said  pretended  accoimt  set  aside,  and  declared  null  and 
void.  And  because  of  the  many  and  various  items  in,  and 
the  complicated  nature  of  the  transactions  had  by  and  between 
the  plaintiff  and  defendants,  and  because  all  the  books,  re- 
ports, etc.,  are  wholly  in  the  possession  or  under  the  power 
and  control  of  the  defendants  or  their  agents  and  servants, 
plaintiff  is  entitled  to  demand  and  have  of  and  from  the  de- 
fendants full  and  complete  discovery  as  to  all  and  singular 
the  transactions  and  matters  between  her  and  defendants,  and 
to  an  accounting,  and  to  that  end  to  have  by  order  of  this  court 
an  inspection  of  books,  accounts,  and  other  records,  etc. 

The  prayers  are  that  defendants  be  ordered  to  make  full 
and  true  discovery  under  oath  of  all  and  singular  the  transac- 
tions heretofore  reported  as  having  been  made  and  done  by 
them  as  brokers  of  plaintiff,  particularly  discovering  the  names 
and  addresses  of  the  brokers  or  agents  through  whom  the  re- 
ported sales  on  behalf  of  the  plaintiff  were  made ;  the  names  and 
addresses  from  whom  the  defendant  made  the  reported  pur- 
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chases  and  sales,  the  place,  market,  or  exchange  wherein  the 
reported  purchases  and  sales  and  each  of  them  were  made. 
What  profits,  if  any,  accrued  to  the  defendants  by  reason  of 
the  transactions  reported  to  have  been  made  and  done  by  the 
defendants  as  the  agents  of  the  plaintiff. 

(2)  That  the  accounts  heretofore  stated  between  the  defend- 
ants and  the  plaintiff  may  be  set  aside  and  be  decreed  to  be 
of  no  effect. 

(3)  That  this  cause  be  referred  to  the  auditor  under  instruc- 
tions and  with  power  to  take  testimony,  etc. 

(4)  For  general  relief. 

The  answers  of  the  defendants  to  the  said  bill  are  set  out 
in  full.  They  amount  to  a  specific  denial  of  the  charges  made  in 
the  bill.  It  is  further  alleged  that  issue  was  joined  on  said 
answer  and  proofs  taken,  and  the  cause  heard  in  the  equity 
court  on  May  11,  1910.  The  decree  rendered  therein  dismisses 
the  bill  with  costs.  The  bill  further  alleges  that  the  plain- 
tiff has  discovered  since  the  signing  of  said  decree  and  the 
expiration  of  the  term  of  court  at  which  the  same  was  enrolled 
that  Eugene  E.  Thompson  has  become  a  member  of  defend- 
ants' copartnership;  that  on  February  6,  1912,  the  defend- 
ant Crane,  in  company  with  his  counsel,  called  upon  plaintiff 
at  the  office  of  her  counsel,  for  the  purpose  of  rendering  her 
statements  of  account  of  her  transactions  with  said  firm  up  to 
and  including  the  day  prior  thereto,  and  of  tendering  to  her 
the  stock  alleged  by  them  to  have  been  purchased  for  her  and 
carried  in  her  account  at  her  expense.  The  said  Crane  then 
and  there  delivered  to  her  statements  of  account  hereto  at- 
tached and  made  a  part  hereof,  and  also  in  like  manner  de- 
livered to  her  a  statement  purporting  to  show  the  value  of  said 
stocks  at  the  close  of  business  on  the  day  preceding,  a  copy 
of  which  is  attached,  and  in  like  manner  tendered  to  her 
the  following  described  stocks  as  the  stocks  purchased  for  her 
and  carried  in  her  account.  All  of  which  show  dates  of  issu- 
ance long  after  the  alleged  date  of  purchase  of  the  same.  Also 
tendered  her  three  bonds  of  the  Southern  Pacific  Company, 
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which  are  not  the  three  bonds  which  plaintiff  delivered  to  de- 
fendant. 

Plaintiff  says  that  with  the  possible  exception  of  the  certif- 
icate for  five  shares  of  Missouri  Pacific,  none  of  the  certificates 
of  stock  tendered  to  her  as  aforesaid  are  the  shares  of  stock 
charged  to  her  by  defendants  and  carried  in  her  account  as 
having  been  purchased  for  her;  that  if  defendants  ever  pur- 
chased any  stock  for  plaintiff,  said  stocks  were  converted  by 
them  to  their  own  use,  and  the  stocks  so  tendered  to  her  were 
purchased  by  defendants  for  the  purpose  of  making  said  tender, 
or  borrowed  for  that  purpose,  and  were  not  purchased  for 
plaintiff.  She  also  avers  that  the  prices  charged  against  her 
are  different  from  the  prices  rendered  in  former  accounts;  a 
list  of  the  same  and  the  difference  in  the  prices  is  made  a  part 
of  the  bill. 

Plaintiff  further  shows  that  at  no  time,  except  on  said  Feb- 
ruary 6,  did  the  defendants  ever  exhibit  to  her  any  certificate 
of  stock  of  any  kind  whatever,  or  make  any  tender  to  her  in 
any  other  way  of  any  other  stock;  that  the  alleged  accounts 
rendered  to  her  from  time  to  time  are  all  based  upon  the  pre- 
tended actual  purchase  for  her  of  stocks  at  the  time  of 
said  pretended  purchases,  in  which  said  accounts  the  said 
alleged  purchase  prices  are  charged  to  her,  and  upon  the 
balances  of  said  purchase  prices  left  after  deducting  the  de- 
posit made  by  her  with  defendants  on  account  of  said  pur- 
chases there  has  continually  been  charged  interest  against  her, 
and  from  which  interest  there  has  been  deducted  in  said  com- 
putation the  alleged  dividends  of  said  stocks,  although,  as 
above  shown,  the  said  Erie,  Rock  Island,  Missouri  Pacific, 
United  States  Rubber,  and  U.  S.  Steel  Preferred,  were  issued 
by  said  companies  from  three  to  ten  years  after  they  began 
to  be  so  charged  as  against  plaintiff. 

She  further  avers  that  each  and  every  of  the  accounts  ren- 
dered by  the  defendants  to  her  are  false  and  fraudulent;  that 
no  stocks  were  ever  actually  purchased ;  that  if,  at  or  about  the 
time  when  the  said  stocks  were  first  charged  to  the  account 
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of  plaintiff,  stocks  were  purchased  by  defendants  of  the  kind, 
denomination,  and  number  of  shares  charged  to  her  account, 
defendants  continued  to  use  said  stocks  as  their  own,  without 
her  knowledge  or  consent,  whereby  she  has  been  defrauded 
and  cheated  by  the  defendants,  with  the  result  that  she  has  lost 
many  thousands  of  dollars. 

Wherefore  plaintiff  is  advised  that  under  the  circumstances 
the  decree  ought  to  be  reviewed  and  reversed.  The  prayers 
follow  the  allegations  of  the  bill. 

Defendants  demurred  to  the  bill,  assigning  as  ground  there- 
of that  there  is  no  showing  in  the  same  of  newly  discovered 
evidence  which  could  not  have  been  discovered  by  the  exercise 
of  reasonable  diligence. 

Second,  that  the  bill  shows  on  its  face  that  the  newly  dis- 
covered evidence  could  have  been  discovered  and  produced  by 
said  plaintiff  at  any  time  after  the  filing  of  the  original  bill  in 
this  cause.  Third,  the  bill  of  review  shows  on  its  face  that 
plaintiff  has  been  guilty  of  n^ligence  and  laches  in  the  dis- 
covery and  production  of  said  newly  discovered  evidence. 
Fourth,  the  alleged  newly  discovered  evidence  is  not  sufficient, 
and  would  not  justify  a  decree  in  favor  of  plaintiff. 

The  demurrer  was  sustained  June  6,  1912,  and  plaintiff 
declining  further  to  amend,  the  bill  of  review  was  dismissed. 

From  said  decree  this  appeal  has  been  taken. 

Mr.  Williajn  Henry  White  for  the  appellant. 

Mr.  Samuel  Maddox,  Mr.  H.  Prescott  Gatly,  and  Mr.  Barry 
Mohun  for  the  appellees. 

Mr.  Chief  Justice  Shepabd  delivered  tlie  opinion  of  the 
Court: 

The  bill  of  review  is  not  founded  upon  any  error  of  law 
appearing  in  the  decree  passed  May  11,  1910,  but  upon  the 
allegation  of  the  discovery  of  new  and  material  facts  since 
then. 
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It  is  the  settled  nile  in  such  eases  that  the  matter  must  not 
only  be  new,  but  such  as  the  party,  by  the  exercise  of  reason- 
able diligence,  could  not  have  discovered  before.  Laches  in 
this  respect  is  fatal  to  the  right.  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall.  805,  806, 19  L.  ed.  828,  829 ;  Poole  v.  Nixon, 
9  Pet.  770,  9  L.  ed.  305 ;  Purccll  v.  Miner,  4  Wall.  519-521, 
18  L.  ed.  459,  460;  Osborne  v.  8.  L.  Davidson  Mortg.  Co.  8 
App.  D.  C.  481-486. 

Tested  by  this  rule,  we  are  of  the  opinion  that  there  was 
no  error  in  sustaining  the  demurrer  and  dismissing  the  un- 
amended bill. 

The  allegations  with  regard  to  the  failure  to  make  actual 
purchases  of  stocks  and  bonds  for  the  plaintiff,  and  to  hold 
them  subject  to  her  order,  were  at  issue  in  the  pleadings  of  the 
parties  upon  the  hearing.  The  bill  alleges  that  testimony  was 
taken  before  that  hearing,  and  the  opinion  of  the  court,  made  a 
part  of  the  present  bill,  shows  that  the  plaintiff  took  the  testi- 
mony of  the  New  York  brokers  relating  to  the  purchase  and 
sale  of  stocks.  The  pleadings-  showed  that  defendants  retained 
or  claimed  to  hold  all  of  the  stocks  and  bonds  that  had  been 
purchased  for  plaintiff  and  not  again  sold,  together  with  a 
considerable  sum  of  money  to  her  credit  to  secure  her  "mar- 
gins." 

Defendants  were  doing  business  within  the  jurisdiction  of 
the  court,  and  they  and  their  books  and  papers  were  subject  to 
its  process.  Had  plaintiff  called  upon  them  for  the  production 
of  her  securities  for  inspection,  she  would  have  discovered  the 
same  matters  that  she  now  alleges  were  discovered  when,  on 
February  6,  1912,  they  voluntarily  produced  and  tendered  her 
certain  securities  which  they  represented  to  belong  to  her,  in 
settlement. 

It  would  set  a  dangerous  precedent  to  sustain  a  bill  of  re- 
view under  the  conditions  shown.  The  decree  is  affirmed  with 
costs.  Affirmed. 
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iNjxmonoN;  Dbmxtbreb;  Secbetabt  of  the  Inteuob;  Review  of  Deci- 
sion; Pbbsumptions;  Additionai«  Homestead  Entbt;  Assignment. 

1.  Injunction  will  lie,  in  the  absence  of  an  adequate  remedy  at  law,  to 

restrain  the  threatened  violation  of  a  plain  official  duty  requiring  no 
exercise  of  discretion,  or  the  threatened  destruction  of  a  vested  right 
by  an  act  clearly  beyond  the  official  authority. 

2.  Where  a  bill  is  filed  to  enjoin  official  action,  it  is  analogous  to  and  is 

governed  by  the  same  principles  as  a  petition  for  mandamus,  and  it 
is  preferable  practice  for  the  defendant,  instead  of  demurrring,  to 
make  answer,  setting  out  in  full  the  facts  upon  which  he  relies  in 
support  of  his  action  in  the  premises,  as  in  the  case  of  mandamus. 
(Citing  United  States  ew  rel.  West  v.  Hitchcock,  19  App.  D.  C.  333.) 

3.  On  demurrer  to  a  bill  for  injunction  the  case  must  be  considered  upon 

the  facts  alleged,  which,  to  the  extent  that  they  are  well  pleaded  as 
facts,  and  not  as  conclusions  of  law,  are  admitted  by  the  demurrer. 

4.  Allegations  in  a  bill,  the  effect  of  which  depend  upon  the  construction 

of  a  statute,  amount  to  conclusions  of  law  rather  than  averments  of 
facts,  and  are  not  admitted  by  demurrer. 

5.  The  performance  by  the  Secretary  of  the  Interior  of  the  duty  of  ascer- 

taining whether  a  private  entry  of  land  is  within  reserved  territory 
involves  the  exercise  of  discretion,  and  his  decision  is  not  a  matter  of 
judicial  inquiry. 

6.  It  will  be  presumed  that  a  decision  by  the  Secretary  of  the  Interior  that 

certain  lands  were  within  reserved  territory,  and  not  subject  to 
private  entry,  was  based  upon  facts  which  it  was  his  duty  to  ascer- 
tain and  determine  the  effect  of,  and  upon  reasons  which  he  deemed 
adequate. 

7.  Where  a  soldier's  original   entry  was  within   reserved   territory,   and 

tlierefore  void,  his  homestead  right  cannot  be  said  to  have  been  exer- 
cised, and  he  has  no  right  of  additional  entry,  under  sec.  2306,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  1416),  which  he  may  assign. 

8.  The  right  to  make  an  additional  homestead  entry,  conferred  upon  dis- 

charged soldiers  by  U.  S.  Rev.  Stat.  §  2306,  cannot  be  exercised  by  an 
assignee,   where   the   assignor's  original   entry   was  within   reserved 
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territory,  and  therefore  void,  and  it  does  not  appear  that  the  assign- 
ment was  made  before  the  cancelation  of  the  entry. 

No.  2453.    Submitted  December  4,  1912.    Decided  February  25,  1913. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  decree  dismiss- 
ing a  bill  for  injunction.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

Appellant,  Alexander  McKenzie,  appeals  from  a  decree  dis- 
missing a  bill  for  injunction  brought  by  him  against  the  Secre- 
tary of  the  Interior. 

The  bill  alleges  that  plaintiff,  Alexander  McKenzie,  is  the 
assignee  of  George  A.  Godsmark,  who,  as  a  discharged  soldier, 
became  entitled  to  an  additional  homestead  entry  of  public  land, 
by  virtue  of  sec.  2306,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p. 
1415).  As  such  assignee  he  made  an  entry  in  accordance  with 
law  and  the  regulations  of  the  Department  of  the  Interior,  upon 
certain  parcels  of  public  land  in  the  Duluth  district  in  the  State 
of  Minnesota,  containing  120  acres.  That  plaintiff's  assignor, 
Godsmark,  had  made  his  original  homestead  entry,  June  17, 
1870,  upon  certain  public  land  in  the  State  of  Michigan,  con- 
taining 40  acres,  in  compliance  with  the  provisions  of  the  home- 
stead law  of  May  20,  1862.  (Sections  2289-2317,  Rev.  Stat., 
IT.  S.  Comp.  Stat.  1901,  pp.  1388-1422.)  That  Godsmark  made 
the  required  affidavit  of  settlement  and  cultivation,  and  received 
the  usual  certificate  of  the  Register  of  the  Land  OflSce  at  Ionia, 
Michigan;  he  paid  the  required  fees  and  obtained  his  receipt 
therefor  and  a  record  of  his  entry,  etc.  That  thereafter  the 
register  and  receiver  at  Ionia  transmitted  said  homestead  entry 
papers  to  the  Commissioner  of  the  General  Land  Office,  by  wnom 
the  same  were  filed  and  recorded,  after  approval  and  allowance. 
That  the  said  entry  so  made  and  allowed  was  entered  and  posted 
upon  the  tract  books  of  the  Department.  That  the  records  of 
said  Department  show  that  said  entry  was  contested  by  one 
Hess,  which  contest  was  adjudicated  and  Godsmark's  entry  was 
canceled  for  abandonment,  on  February  15,  1872.    The  records 
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of  the  Department  show  that  on  February  27,  1872,  said  Hess 
entered  said  land,  and,  having  shown  compliance  with  the  law, 
received  a  patent  for  the  same  in  1877,  which  patent  is  outstand- 
ing, imimpeached  and  uncanceled.  That  the  Commissioner  of 
the  General  Land  OflSce,  in  considering  the  application  of  plain- 
tiff aforesaid,  refused  to  recognize  as  binding,  or  of  any  force 
and  effect,  the  records  and  adjudications  of  the  Department  in 
1870,  1872,  and  1877,  determining  the  status,  and  disposing  of 
said  land,  showing  the  entries  made  as  aforesaid,  but  assumed, 
on  January  20,  1911,  that  he  had  the  power  to  reopen  and  re- 
adjudicate  the  right  of  Godsmark  to  make  his  original  entry  at 
Ionia  in  1870,  as  aforesaid.  That  by  decision  on  said  date  he 
reopened  and  readjudicated  the  right  of  Gk>dsmark  to  make  his 
original  entry  as  aforesaid,  claiming  that  the  title  to  the  land 
so  entered  had  previously  passed  out  of  the  United  States  to  the 
State  of  Michigan  under  the  act  of  Congress  of  June  3,  1856 ; 
that  the  entry  of  Godsmark  had  been  erroneously  allowed,  and 
therefore  rejected  plaintiff's  application.  That  this  decision 
was  affirmed  on  appeal  to  the  Secretary  on  April  19,  1911.  It 
further  averred  that  all  lands  granted  by  the  act  of  June  3d, 
1856,  had  to  be  identified  by  adjudication  of  the  Interior  De- 
partment to  pass  under  said  act ;  and  the  records  of  the  Depart- 
ment show  that  it  had  from  time  to  time  adjudicated  the  grant 
by  said  act,  made  to  the  State  of  Michigan,  and  certified  the  title 
to  such  as  had  been  found  to  have  passed  thereby.  The  Depart- 
ment, from  and  after  the  passage  of  said  act,  had  full  jurisdic- 
tion in  the  adjustment  of  titles  until  the  same  passed  out  of  the 
United  States;  and,  exercising  that  jurisdiction,  adjudicated 
titles  to  said  lands.  According  to  said  records  the  United  States 
had  parted  with  title  to  all  lands  in  the  township  in  which  said 
Godsmark  made  his  original  entry.  That  the  records  show  that 
the  particular  land  entered  by  Godsmark  was  never  patented  to 
the  State  of  Michigan,  or  to  any  person  claiming  under  the  said 
act  of  1856,  or  any  act  supplementary  thereto.  That  from  the 
date  of  the  said  grant  to  the  present  time,  so  far  as  the  records  of 
the  Department  show,  neither  the  State  nor  any  railway  oom- 
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pany  has  asserted  any  claim  to  the  land  formerly  embraced  in 
Grodsmark's  entry,  and  patented  to  Hess  in  1877. 

That  on  March  3,  1873,  when  the  act  was  passed  granting 
additional  rights  to  soldiers  (sec.  2306,  Rev.  Stat.),  according 
to  the  adjudications  of  the  Land  Department  as  then  existing, 
the  original  entry  of  Godsmark,  made  in  1870,  was  valid  when 
made;  the  records  then  showing  that  Godsmark  had  made  an 
original  homestead  entry  of  40  acres.  That  the  Department,  in 
1870—1877,  had  full  jurisdiction,  and  in  the  exercise  thereof 
adjudicated  the  status  of  said  land  and  the  right  of  said  Gods- 
mark under  both  the  law  and  the  facts.  That  the  application  of 
plaintiff  has  not  been  adjudicated  on  its  merits,  under  the  law, 
because  the  defendant  now  seeks  to  finally,  and  is  about  finally 
to  reject  said  application  under  claim  of  power  to  reopen  and 
readjudicate  the  right  of  Godsmark  to  make  the  entry  in  1870 ; 
which  action  is  arbitrary,  capricious,  and  without  due  regard  to 
the  rights  of  plaintiff,  or  the  duty  of  defendant  under  the  law, 
and  in  defiance  of  his  own  records  and  adjudications,  and  is 
vUra  vires.  That  the  final  rejection  intended  would  result  in 
great  and  irreparable  damage  to  plaintiff,  etc. 

The  prayers  are  for  an  injunction  restraining  any  order  or 
decision  already  made  or  to  be  made,  rejecting  plaintiff's  appli- 
cation as  assignee  of  Godsmark,  on  the  ground  that  the  adjudi- 
cation made  as  to  Godsmark's  entry  was  erroneous,  and  there- 
fore does  not  form  the  valid  basis  of  a  soldier's  additional  entry 
under  sec.  2306,  Rev.  Stat. 

2.  Restraining  the  reopening  and  readjudication  of  the  va- 
lidity of  Godsmark's  entry  in  1870. 

3.  From  ignoring  and  impeaching  the  validity  of  the  adjudi- 
cations made  from  1870  to  1877. 

4.  Restraining  defendant  from  denying  plaintiff  the  right  of 
trial  upon  the  merits  of  his  application. 

5.  Requiring  defendant  to  recognize  and  give  effect  to  the 
records  of  the  Department  as  made  from  1870  to  1877,  and  to 
respect  the  adjudication  and  record  of  the  entry  of  Godsmark, 
and  to  perform  his  duty  under  the  law  by  giving  plaintift''s  ap- 
plication consideration  and  trial  upon  the  merits  thereof. 
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The  defendant  demurred  to  the  bill  on  the  grounds  stated  as 
follows : 

1.  That  it  appears  on  the  face  of  the  bill  that  the  matters 
thereby  sought  to  be  controlled  are  such  as  by  Congress  are  com- 
mitted wholly  and  exclusively  to  the  jurisdiction  of  the  defend- 
ant 

2.  That  the  exercise  of  that  jurisdiction  in  and  over  the  mat- 
ters set  forth  in  said  bill  involve  the  exercise  of  judgment  and 
discretion,  and  is  not  purely  ministerial  in  its  nature. 

3.  That  it  appears  on  the  face  of  the  bill  that  in  the  exercise 
of  that  jurisdiction  as  aforesaid,  and  at  the  instance  of  the  plain- 
tiff therein,  the  defendant  in  due  and  regular  course,  according 
to  due  process  of  law,  considered  and  determined  the  merits  of 
plaintiff's  case  as  set  forth  in  his  bill,  and  decided  that  plaintiff's 
application  to  enter  public  land  of  the  United  States  must  be 
rejected,  and  that  by  said  bill  plaintiff  is  seeking  to  secure  the 
review  of  the  defendant's  decision  by  this  court,  notwithstand- 
ing the  exclusive  and  final  nature  of  defendant's  jurisdiction, 
and  that  no  appeal  to  a  judicial  tribunal  is  provided  or  author- 
ized by  law ; 

4.  That  the  effect  of  granting  plaintiff's  prayer  for  relief 
would  be  the  substitution  of  the  court's  judgment  for  that  of  the 
defendant  in  a  matter  exclusively  within  defendant's  jurisdic- 
tion. 

5.  And  that  the  plaintiff  has  not,  in  and  by  said  bill,  made 
or  stated  a  case  as  does  or  ought  to  entitle  him  to  any  relief  such 
as  is  thereby  sought  and  prayed  for  from  or  against  the  de- 
fendant. 

The  demurrer  was  sustained,  and  the  plaintiff,  declining  the 
leave  to  amend,  his  bill  was  dismissed. 

Mr.  D.  N.  Clark,  Mr.  Homer  Guerry,  and  Mr.  W.  W.  Wright 
for  the  appellant. 

Mr.  Charles  W.  Cobh,  Assistant  Attorney-General  for  the  In- 
terior Department,  Mr.  F.  W.  Clements,  Assistant  Attorney, 
and  Mr.  C.  E.  Wright,  Assistant  Attorney,  for  the  appellee. 
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Mr.  Chief  Justice  Shepakd  delivered  the  opinion  of  the 
court: 

The  object  of  the  bill  is  to  coerce  the  Secretary  of  the  Interior 
in  the  exercise  of  certain  official  duties  in  respect  of  the  admin- 
istration of  the  public  lands,  and  in  that  respect  is  somewhat 
correlative  to  the  action  of  mandamus.  Noble  v.  Union  River 
Logging  Co.  147  U.  S.  165-172,  37  L.  ed.  123-126,  13  Sup.  Ct. 
Rep.  271. 

The  writ  of  mandamus  lies  to  compel  the  performance  of  a 
plain  official  duty  requiring  no  exercise  of  discretion ;  and  like- 
wise, when  such  a  duty  is  threatened  to  be  violated,  or  a  vested 
right  is  threatened  to  be  destroyed  by  an  act  clearly  beyond  the 
official  authority,  the  aggrieved  party,  without  adequate  remedy 
at  law,  is  entitled  to  a  writ  of  injunction  to  restrain  such  action. 
Garfield  v.  United  States,  211  U.  S.  249-261,  53  L.  ed.  168- 
174,  29  Sup.  Ct.  Rep.  62 ;  Bollinger  v.  United  States,  216  U.  S. 
240-248,  54  L.  ed.  464-467,  30  Sup.  Ct.  Rep.  338. 

The  writ  of  injunction,  as  sought  to  be  applied  in  this  case, 
being  analogous  to,  and  governed  by,  the  same  principles  as  the 
writ  of  mandamus,  it  would  be  more  satisfactory  had  the  defend- 
ant, instead  of  demurring  to  the  bill,  made  answer  thereto,  set- 
ting out  in  full  the  facts  upon  which  he  relied  in  support  of  his 
action  in  the  premises,  in  conformity  with  the  practice  which 
has  been  recommended  in  mandamus  proceedings.  United 
States  ex  rel.  West  v.  Hitchcock,  19  App.  D.  C.  333-346. 

The  appellee  cites,  and  relies  upon  in  argument,  the  decision 
of  this  court  in  a  former  action  of  mandamus  brought  by  Mc- 
Kenzie  to  compel  favorable  action  upon  the  same  application  for 
entry.  United  States  ex  rel.  McKenzie  v.  Fisher,  39  App.  D.  C. 
7.  The  petition  and  the  return  in  that  case  set  out  all  the  facts 
and  the  decision  of  the  Secretary  thereon.  With  all  the  facts 
before  it,  the  court  declined  to  pass  upon  the  validity  of  Gods- 
mark's  entry,  holding  that  the  determination  of  that  question 
was  within  the  scope  of  the  Secretary's  official  duties,  and,  in- 
volving the  exercise  of  discretion,  was  not  subject  to  judicial  re- 
view.    As  there  is  no  answer  here  setting  out  the  record  as  in 
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that  case,  we  cannot  take  cognizance  of  the  facts  shown  thereby, 
but  must  consider  the  case  upon  the  facts  alleged,  which,  to  the 
extent  that  they  are  well  pleaded  as  facts,  and  not  as  conclusions 
of  law,  are  admitted  by  the  demurrer. 

The  bill  alleges,  as  we  have  seen,  that  the  Secretary  has  de- 
cided that  the  entry  of  Godsmark,  made  in  1870,  was  void  be- 
cause the  title  to  the  land  entered  had,  prior  thereto,  passed  out 
of  the  United  States  to  the  State  of  Michigan  under  the  terms 
of  the  land  grant  act  approved  June  3, 1856.  (11  Stat,  at  L.  21, 
chap.  44.) 

It  is  then  alleged  that  this  adjudication  was  beyond  the  pow- 
ers of  the  Secretary  for  the  reason  that  the  records  of  the  Land 
Office  show  that  the  said  land  has  never,  at  any  time,  been  cer- 
tified over  to  the  State  of  Michigan  under  the  said  act  of  Con- 
gress, and  has  never  been  patented  to  the  said  State  or  anyone 
claiming  under  it,  wherefore  it  is  said  that  said  land  was,  in 
1870,  and  has  since  remained,  part  of  the  public  land  of  the 
United  States,  and  subject  to  entry  as  such.  The  effect  of  these 
allegations  depends  upon  the  construction  of  said  act  of  June  3, 
1856,  and  amount,  therefore,  to  conclusions  of  law  rather  than 
allegations  of  facts  that  are  to  be  accepted  and  acted  upon  strict- 
ly as  such.  The  said  act  granted  to  the  State  of  Michigan  for 
the  benefit  of  railways  empowered  by  its  authority  all  of  the 
alternate  sections  of  land  designated  by  odd  numbers  that  are 
contained  within  a  territory  six  sections  in  width  on  each  side 
of  the  fixed  line  of  such  railway.  The  even-numbered  sections 
remained  the  property  of  the  United  States  for  the  purpose  of 
sale,  and  are  withdrawn  from  private  entry.  There  is  no  provi- 
sion of  the  law  requiring  that  such  lands  shall  be  demanded  by, 
and  certified  to,  the  State  of  Michigan,  or  patented  to  the  State 
or  those  claiming  under  it  as  a  condition  precedent  to  the  taking 
effect  of  the  grant,  or  reserving  the  land  from  entry  by  others. 
The  location  of  the  line  of  railway  fixes  the  area  and  boundaries 
of  the  reserved  territory  which  are  readily  ascertainable  and 
rendered  certain.  Whenever,  therefore,  a  private  entry  was 
sought  to  be  made  and  perfected  upon  any  section  of  land  that 
might  fall  within  any  such  reservation,  it  was  the  duty  of  the 
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Secretary  to  make  inquiry  whether  said  land  was  within  or 
without  said  boundaries.  The  performance  of  this  duty  of  as- 
certainment involved  the  exercise  of  discretion.  He  was  com- 
pelled to  make  the  decision,  and  whether  his  decision  be  right  or 
wrong  is  not  a  matter  of  judicial  inquiry.  United  States  ex  rel. 
Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  316-325,  47  L.  ed. 
1074-1078,  23  Sup.  Ct.  Rep.  698. 

The  bill,  without  setting  out  the  decision  of  the  Secretary,  al- 
leges, merely,  that  he  did  decide  that  the  land  entered  by  Gods- 
mark  was  within  the  resen^ation  provided  for  by  the  act.  As 
heretofore  said,  this  did  not  depend  upon  the  certification  or  pat- 
enting of  the  lands,  but  upon  the  fact  whether  they  were  em- 
braced within  the  granted  and  reserved  territory;  which  facts 
were  for  the  determination  of  the  Secretary.  As  the  grounds  of 
his  decision  are  not  set  out,  it  is  to  be  presumed  that  he  based  it 
upon  the  facts  which  it  was  his  duty  to  ascertain  and  to  deter- 
mine the  effect  of;  and  upon  reasons  which  he  deemed  adequate. 
United  States  ex  rel.  West  v.  Hitchcock,  205  U.  S.  80-85,  51 
L.  ed.  718-721,  27  Sup.  Ct.  Rep.  423. 

Having  determined  that  Godsmark's  entry  was  within  the 
forbidden  territory,  and  therefore  void,  it  followed  that  his 
homestead  right  had  not  been  exercised,  in  whole  or  in  part,  and 
that  therefore  there  was  no  additional  right  under  sec.  2306, 
Rev.  Stat.,  which  he  could  assign. 

Hence  the  plaintiff  acquired  no  right  under  which  he  was  en- 
titled to  entry. 

There  are  other  allegations  in  the  bill  which  would  seem  also 
to  prevent  the  relief  sought.  It  is  alleged  that  the  entry  of  Gk)ds- 
mark  in  1870  upon  what  is  assumed  to  be  public  land  open 
thereto  was  contested  for  abandonment,  by  one  Henry  Hess,  as 
provided  by  sec.  2297,  Rev.  Stat.  (TJ.  S.  Comp.  Stat.  1901,  p. 
1398),  which  resulted  in  a  decision,  on  February  15.  1872,  can- 
celing Godsmark's  entry  and  awarding  the  land  to  Hess,  whieli 
was  afterwards  patented  to  him.  It  is  not  alleged  that  plaintiff 
took  his  assignment  of  Godsmark's  additional  right  before  tho 
cancelation  of  the  said  entry.  When  his  entry  was  canceled  it 
would  seem  to  follow  that  Godsmark  had  the  right  to  make  an- 
Vol.  XL.— «. 


Digitized  by 


Google 


82  BOYNTON  v.  TAGGART. 

Syllabus.  [40  App. 

other  homestead  entry  upon  the  public  lands,  and  until  that  was 
done,  and  less  than  a  full  homestead  taken  up,  he  would  have  no 
addition  under  sec.  2306,  Rev.  Stat,  that  he  could  assign  to 
anyone. 

If  plaintiff  in  fact  took  his  assignment  while  Godsmark's 
entry  was  recognized  as  valid,  it  was  his  duty  to  allege  it. 

There  was  no  error  in  dismissing  the  bill,  and  the  decree  is 
affirmed  with  costs.  Affirmed. 

An  application  by  the  appellant  for  the  allowance  of  an  ap- 
peal to  the  Supreme  Court  of  the  United  States  was  denied 
March  12,  1913. 


BOYNTON  V.  TAGGART. 


Patents;  Dental  Patterns  and  Molds;  Pbiob  Vem, 

1.  The  defense  of  prior  use  in  an  infringement  suit  must  be  sustained  if  the 

testimony  amounts  to  proof  beyond  a  reasonable  doubt  of  such  prior 
use,  as  the  claims  of  the  patent  must  fall.  (Citing  sec.  4886,  Rev. 
Stat.,  U.  S.  Comp.  Stat.  1901,  p.  3382.) 

2.  A  patent  for  the  process  of  making  patterns  and  molds  for  dental  in- 

lays and  the  like,  by  the  lost  wax  process,  is  invalid,  where,  for 
more  than  two  years  prior  to  the  date  of  the  original  application  for 
the  patent,  the  process  has  been  publicly  practised  upon  many  oecm- 
sions  by  the  dental  profession. 

No.  2426.    Submitted  December  5,  1912.    Decided  February  25,  1913. 

Hearing  on  an  appeal  by  the  defendant  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  sustaining  the  va- 
lidity of  certain  letters  patent.  Reversed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Edward  T.  Femvick,  Mr.  L.  L.  Morrill,  Mr.  Fred  B. 
Rhodes,  and  Mr.  H.  H.  Bliss  for  the  appellant 

Messrs.  Dyrenforth,  Lee,  Chrition,  &  WiZes^  and  Mr.  Francis 
M.  Phelps  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

This  appeal  involves  a  decree  in  the  supreme  court  of  the  Dis- 
trict in  an  infringement  suit  sustaining  the  validity  of  letters 
patent  numbered  872,978,  granted  December  3,  1907,  to  Wil- 
liam H.  Taggart,  the  appellee,  upon  a  divisional  application 
filed  July  12,  1907,  of  original  application  filed  January  12, 
1907. 

According  to  the  specification,  the  invention  relates  to  "a 
new  and  useful  improvement  in  methods  for  making  molds  for 
dental  inlays  and  the  like."     It  is  further  stated  that  these 
molds  are  particularly  designed  for  the  casting  of  dental  fillings 
of  the  type  known  as  inlay  fillings,  but  that  "they  can  obviously 
be  used  for  certain  other  types  of  work  of  a  fine  grade,  one  of 
their  principal  fields  of  usefulness  being  in  the  formation  of 
other  types  of  dental  metal  work,  as,  for  instance,  bridge  work 
and  the  like."    Searching  the  original  specification  we  find  that 
the  phrase  "certain  other  types  of  work  of  a  fine  grade"  was  in- 
tended to  embrace  the  art  of  manufacturing  special  pieces  of 
jewelry,  for  it  is  there  written :    "The  process  can  also  be  used 
in  the  art  of  manufacturing  jewelry,  wherever  it  is  desired  to 
make  a  single  piece  of  any  kind,  as,  for  instance,  where  a  piece 
of  jewelry  is  made  to  order.    The  manufacturer  can  carve  up  a 
pattern  in  wax  with  comparative  ease,  as  the  graving  operation 
in  wax  requires  neither  the  high  class  of  tools  nor  high  manual 
skill  required  for  graving  in  metal.    *    *    *    After  the  pattern 
is  completed  in  wax,  the  process  proceeds  as  herein  set  forth,  and 
an  absolutely  perfect  duplicate  can  be  obtained."     The  claims 
are  twelve  in  number,  of  which  we  reproduce  the  following  five 
as  representative : 

"1.   The  process  of  making  patterns  for  dental  inlays  and  the 
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like^  which  consists  in  molding  plastic  material  upon  the  tooth 
surface  to  the  size  and  shape  of  the  desired  inlay." 

"3.  The  process  which  consists  in  making  a  pattern  of  a 
tooth  filling  within  the  cavity  to  be  filled  and  in  contact  with  the 
surface  thereof,  removing  the  pattern  from  the  cavity,  forming 
about  the  pattern  a  mold  provided  with  a  sprue,  and  melting  out 
the  pattern." 

"6.  The  process  which  consists  in  making  a  pattern  for  a 
cast  tooth  filling  within  the  cavity  to  be  filled  and  in  contact 
with  the  surface  thereof,  from  plastic  material  capable  of  being 
changed  from  its  solid  condition,  supporting  the  pattern  upon  a 
sprue  former,  inclosing  the  pattern  in  a  primary  body  of  mold 
material,  supporting  the  pattern  and  primary  body  of  mold  ma- 
terial within  a  flask  by  means  of  the  sprue  former,  adding  a  sec- 
ondary body  of  mold  material,  removing  the  sprue  former  and 
removing  the  pattern  from  the  mold  thus  formed  by  way  of  the 
sprue." 

"8.  The  process  of  making  molds  for  casting  dental  fillings 
and  the  like,  which  consists  in  forming  a  pattern  of  the  desired 
size  and  shape,  forming  a  mold  about  said  pattern  with  a  depres- 
sion in  the  mold  adapted  to  form  a  crucible  forming  a  sprue  hole 
extending  from  the  depression  to  the  pattern,  and  then  removing 
the  pattern." 

"12.  The  method  of  forming  patterns  for  casting  dental  in- 
lays, which  consists  in  forming  moldable  material  to  the  size  and 
shape  of  the  desired  inlay  in  the  cavity  to  be  filled  and  against 
its  walls." 

An  examination  of  these  claims  discloses  that  they  do  not 
cover,  nor  purport  to  cover,  a  new  process  for  filling  teetfi.  On 
the  contrary,  they  relate  solely  to  the  process  of  making  patterns 
out  of  plastic  material  or  wax,  and  the  process  of  forming  a  mold 
about  such  pattern,  from  which  mold  a  duplicate  of  the  pattern 
may  be  produced.  The  words  ^'dental  inlays  and  the  like,"  as 
used  in  the  claims  of  the  patent,  when  read  in  connection  with 
the  specification,  as  they  must  be  read,  clearly  embrace  "bridge 
work  and  the  like."  It  is  unnecessary  here  to  determine  whether 
they  have  even  broader  signification,  although,  as  previously 
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Stated,  the  specification  specifically  includes  "certain  other  types 
of  work  of  a  fine  grade.'' 

To  produce  the  pattern  to  which  these  claims  relate,  an  im- 
pression in  wax  or  other  plastic  material  is  obtained,  that  is  to 
say,  if  a  tooth  cavity  is  to  be  filled,  wax  is  first  inserted  therein, 
chilled,  and  removed.    When  thus  removed  a  pattern  of  the  fill- 
ing has  been  obtained.     Substantially  the  same  process  would 
be  followed  in  obtaining  a  pattern  for  a  bridge  between  other 
teeth.    After  obtaining  this  pattern  it  is  put  upon  a  short  piece 
of  wire,  technically  called  a  sprue  former,  initially  coated  with 
investment  material,  and  then  inclosed  in  a  secondary  layer  of 
investment  material.    This  is  allowed  to  set,  when  it  is  sufficient- 
ly heated  to  volatilize  the  wax.    The  mold  is  then  complete,  and 
the  gold  or  other  metal  may  be  inserted  through  the  sprue  hole. 
We  will  here  briefly  review  the  prior  art.    It  is  not  disputed 
that  the  art  of  producing  metal  castings  by  means  of  a  mold 
formed  of  a  wax  pattern  is  very  old.    It  is  in  evidence  that  this 
art  was  practised  by  the  ancient  Greeks  and  Romans  and  was 
extensively  used  in  the  Middle  Ages  for  producing  statuary  and 
other  accurate  castings.     This  process  is  known  as  the  Cire 
perdue  or  "Lost  Wax"  process.     See  Simpson  Bolland's  "En- 
cyclopedia of  Founding,"  page  615.    It  is  conceded  that  Cellini 
used  this  process  hundreds  of  years  ago  in  casting  one  of  his 
most  celebrated  statues.     It  is  further  conceded  that  the  bur- 
nished inlay  process  was  also  well  known  for  many  years  prior 
to  the  application  for  this  patent.     See  Patent  No.  402,352  to 
Robinson,  dated  April  30,  1889.     In  that  process  a  piece  of 
platinum  or  gold  foil  is  placed  in  the  tooth  cavity  and  rubbed  or 
burnished  against  the  walls  of  the  cavity.    The  foil,  then  called 
a  matrix,  is  usually  filled  with  wax,  so  as  to  conform  to  the  origi- 
nal shape  of  the  tooth,  then  removed,  and  precisely  the  same 
process  followed  as  in  the  Taggart  process ;  in  other  words,  the 
only  difference  between  the  burnished  inlay  process  and  the  Tag- 
gart process  lies  in  the  use  of  the  foil,  which  subsequently  fuses 
with  the  '^solder"  or  lower  carat  gold.    The  patent  to  Hollings- 
worth,  No.  7.08,511,  dated  September  9,  1902,  covers  machines 
for  casting  dental  bridges.     The  wax  pattern  in  the  Hollings- 
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worth  process  is  treated  in  substantially  the  same  manner  dis- 
closed by  the  Taggart  patent,  and  the  casting  process  disclosed 
by  Hollingsworth  in  no  material  way  differs  from  that  disclosed 
by  Taggart.  The  patent  to  Reese,  No.  200,760,  dated  February 
26,  1878,  covers  a  mold  for  casting  dental  plates.  It  is  thus 
seen  that  it  was  old  long  prior  to  the  Taggart  patent  to  manu- 
facture dental  castings  by  the  lost  wax  process. 

It  is  conceded  that  appellant  practised  the  process  disclosed 
by  the  claims  of  the  patent  in  suit,  the  defense  being  the  in- 
validity of  these  claims.  In  addition  to  the  prior  art,  as  dis- 
closed in  the  patents  to  which  reference  has  been  made,  much 
testimony  was  introduced  by  appellant  tending  to  show  that  the 
identical  process  disclosed  by  this  patent  was,  for  more  than  two 
years  prior  to  the  date  of  the  original  application,  practised  by 
dentists  throughout  the  country.  Of  course,  if  the  testimony 
amounts  to  proof  beyond  a  reasonable  doubt  of  such  prior  use, 
the  defense  must  be  sustained,  as  the  claims  must  fall.  Sec. 
4886,  Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  3382 ;  Fomcrook  v. 
Root,  127  U.  S.  176,  32  L.  ed.  97,  8  Sup.  Ct.  Rep.  1247 ;  Peters 
v.  Active  Mfg.  Co.  129  U.  S.  530,  32  L.  ed.  738,  9  Sup.  Ct  Rep. 
389.    We  shall  here  review  that  evidence. 

Dr.  Oscar  H.  Simpson,  of  Dodge  City,  Kansas,  a  dental  prac- 
titioner since  1882,  a  graduate  of  the  Ohio  College  of  Dental 
Surgery,  a  member  of  the  State  Board  of  Dental  Examiners,  at 
one  time  president  of  the  State  Dental  Association,  and  a  mem- 
ber of  the  National  Board  of  Dental  Examiners,  testified  that 
he  gave  his  first  inlay  clinic  in  about  1887,  and  had  since  given 
clinics  at  Topeka,  Wichita,  and  Newton,  Kansas,  at  the  World's 
Congress  of  Dentists  at  St.  Louis,  and  at  other  places.  The  wit- 
ness described  his  progress  in  inlay  work,  and  further  described 
in  detail  the  method  he  employed  in  about  1898  to  form  a  dental 
tip  or  crown  for  a  boy  by  the  name  of  Malcolm  Judd.  Without 
going  into  detail,  it  is  sufficient  to  say  that  the  process  described 
by  the  witness  was  substantially  the  process  disclosed  by  the  pat- 
ent in  suit.  The  original  apparatus  by  which  the  process  was 
]iracti?od  was  introduced  in  evidence.  Not  only  this,  but  the 
original  work,  which  had  been  subsequently  removed  after  per- 
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forming  a  useful  purpose,  was  also  introduced.  While  this  piece 
of  work  was  attacked  by  experts  for  the  complainant,  we,  never- 
theless, are  fully  convinced  that  the  process  by  which  it  was 
made  was  the  process  disclosed  by  the  Taggart  patent  in  suit. 
Dr.  Simpson  gave  other  instances  of  employing  this  process  in 
his  practice.  He  further  testified  that  in  the  clinic  at  Wichita, 
Kansas,  in  about  1898  or  1899,  he  described  the  method  which 
he  employed  to  form  the  Malcohn  Judd  tip  or  crown.  In  this 
he  was  corroborated  by  Dr.  B.  L.  Shobe,  a  dentist  residing  at 
Bartlesville,  Oklahoma,  who  remembered  very  distinctly  the 
clinic  at  Wichita,  because  he  then  thought  the  process  adapted 
to  a  case  which  was  troubling  him.  After  watching  the  clinic, 
he  returned  to  his  home  and  tried  to  practise  the  process,  but 
failed.  He  then  consulted  Dr.  Simpson,  at  Dodge  City,  learned 
the  cause  of  his  failure,  and  was  thereafter  able  to  practise  the 
process.  In  his  testimony  he  gave  the  names  and  addresses  of 
different  persons  for  whom  he  did  that  kind  of  work.  No  matrix 
was  employed  in  the  clinic  Dr.  Simpson  gave  at  Wichita,  the 
wax  pattern  coming  in  direct  contact  with  the  tooth.  A  Mr. 
Lyle  S.  Henkel,  now  a  locomotive  engineer,  an  entirely  disinter- 
ested witness,  testified  in  direct  corroboration  of  Dr.  Simpson. 
From  1893  until  March,  1897,  he  studied  dentistry  with  Dr. 
Simpson,  and  his  testimony  is  clear  and  convincing  that  Dr. 
Simpson,  during  that  time,  practised  the  process  disclosed  in 
complainant's  patent  in  making  cast  inlays  for  teeth. 

Dr.  Judson  O.  Ball,  of  Mt.  Pleasant,  Iowa,  a  dental  practi- 
tioner since  1880,  testified  concerning  inlay  work.  In  about 
1889  he  prepared  a  tooth  cavity,  then  ground  a  piece  of  porce- 
lain to  fit  the  cavity,  and  cemented  the  porcelain  in  place.  This 
was  his  first  work  of  that  kind.  In  1894  a  Mrs.  Shaffer,  living 
at  Merrimac,  Iowa,  16  miles  from  Mt.  Pleasant,  came  by  ap- 
pointment to  have  a  Logan  crown  set.  The  crown  had  been 
ordered  by  mail,  but  had  not  arrived.  The  doctor,  desiring,  if 
possible,  to  complete  the  work  upon  that  occasion,  took  a  wax 
impression,  and  from  it,  by  practising  the  process  disclosed  by 
the  patent  in  issue,  produced  a  casting  which  he  used  success- 
fully.   He  subsequently  practised  the  same  process  in  the  spring 
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of  1896  in  doing  work  for  Dr.  A.  O.  Pitcher,  of  Mt  Pleasant, 
Iowa.  Sometime  between  1895  and  1899,  he  employed  the  proc- 
ess in  doing  work  for  Mrs.  William  Gladden,  also  of  Mt  Pleas- 
ant. In  his  testimony  he  described  the  work  in  detail.  During 
September,  1903,  the  doctor  set  a  large  inlay  for  Mr.  F.  S.  Fin- 
ley,  a  lawyer  of  Mt.  Pleasant.  This  inlay  was  for  the  right 
central  incisor  decayed  on  the  central  proximal,  involving  both 
the  facial  or  labial  and  lingual  surfaces  of  the  tooth,  and  also 
the  lower  cutting  edge  surface.  After  the  cavity  was  prepared, 
wax  was  inserted  to  conform  with  the  labial,  lingual,  and  prox- 
imal surface  of  the  tooth ;  in  other  words,  a  wax  impression  of 
the  filling  or  casting  was  taken.  A  casting  was  then  produced 
by  a  process  substantially  the  same  as  that  of  the  Taggart  patent 
This  casting  was  then  cemented  in  place,  and  has  since  done 
service.  The  original  apparatus  by  which  this  casting  was  made 
was  introduced  in  evidence.  *  The  names  and  addresses  of  other 
parties  for  whom  work  of  a  similar  character  was  done  by  Dr. 
Ball  were  given  by  the  witness.  Mr.  Finley,  formerly  city  solic- 
itor of  Mt.  Pleasant,  Iowa,  his  home,  testified  in  corroboration 
of  Dr.  Ball.  He  remembered  that  some  time  during  the  year 
1903,  when  he  and  Dr.  Ball  were  together  in  the  city  council, 
the  doctor  had  filled  a  front  tooth  for  him.  The  witness  was 
asked  what  circumstances,  if  any,  impressed  this  particular  oc- 
currence upon  his  mind,  and  replied :  "The  manner  of  putting 
this  filling  in  was  impressed  upon  my  mind  from  the  fact  that 
the  tooth  was  prepared  and  an  impression  taken  of  the  tooth  and 
the  filling  cast  and  cemented  into  place,  which  was  different 
from  any  other  filling  that  Dr.  Ball  had  ever  put  in  for  me,  and 
I  inquired  of  the  doctor  at  the  time  the  filling  was  put  in  about 
the  manner  of  his  doing  it  and  he  explained  it  to  me.  He  told 
me  that  he  had  taken  the  wax  impression  of  the  cavity.  I  knew 
that  he  had  done  this ;  he  then  showed  me  the  apparatus  where 
he  had  set  the  wax  filling  on  a  point  of  a  cone  and  put  a  cylinder 
over  it  and  then  used  some  substance  something  like  plaster 
paris  to  get  the  form  of  the  filling ;  he  then  removed  the  cylinder 
with  the  plaster  cast,  removed  the  metal  cone,  and  explained  to 
me  how  he  heated  the  plaster  cast  or  the  wax  in  the  plaster  cast, 
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how  it  would  come  out  and  leave  the  cavity.  He  then  filled 
the  cavity  in  some  way  with  gold,  making  the  east  which  was 
cemented  into  my  tooth.  I  merely  have  his  explanation  as  to 
how  he  made  the  filling,  aside  from  the  fact  that  I  knew  he 
took  the  wax  impression,  that  the  filling  was  put  in  in  one 
piece,  and  he  showed  me  the  apparatus  where  he  said  he  had 
made  it,  and  explained  to  me  the  process  of  making  it  as  I  have 
explained  it  above."  The  witness  stated  that  the  apparatus 
which  had  been  introduced  in  evidence  was  exactly  the  same  in 
principle  and  similar  in  fact  to  the  one  used  in  making  the 
casting  for  his  tooth.  There  was  no  cross-examination  of  this 
witness,  nor  was  an  examination  sought  to  be  made  of  the  tooth 
which  the  testimony  showed  had  been  filled  in  1903.  One  Kob- 
inson,  who  had  been  Dr.  Ball's  janitor  for  seventeen  years,  also 
testified  concerning  the  doctor's  use  of  the  process  here  involved. 
Dr.  Valentine  H.  Hobson,  of  Richmond,  Kentucky,  testified 
to  the  circumstances  surrounding  the  practice,  in  1889,  of  the 
process  of  the  patent  in  issue.  The  Doctor  subsequently  prac- 
tised the  process  for  other  patients,  and  gave  their  names  and 
addresses. 

Dr.  William  E.  Harper,  of  Chicago,  Illinois,  a  man  of  wide 
preliminary  training,  testified  to  casting  dental  bridges  by  the 
present  process,  and  to  the  giving  of  clinics  in  1893  or  1894,  in 
which  he  explained  it.  The  names  and  addresses  of  people  for 
whom  he  had  made  cast  bridges  were  given. 

Dr.  Merrill  W.  HoUingsworth,  who,  as  we  have  seen,  in  1902, 
patented  a  machine  for  casting  dental  bridges,  and  who,  there- 
fore, was  thoroughly  familiar  with  the  lost  wax  process  in  the 
manufacture  of  dental  castings,  testified  to  having  made  bridge 
castings  by  the  process  in  issue  as  early  as  1893,  the  names  and 
addresses  of  different  people  for  whom  he  had  made  castings  be- 
ing given.  Dr.  Hollingsworth's  testimony  was  corroborated  by 
Dr.  George  A.  White. 

Dr.  Jacob  G.  Schottler,  of  Milwaukee,  Wisconsin,  a  practising 
dentist  and  also  a  teacher  of  dentistry,  testified  to  the  casting  of 
a  gold  inlay  in  1898  by  the  process  in  issue.    This  casting  was 
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for  a  patient  who  refused  to  have  the  work  done  in  the  old  way, 
owing  to  nenousness.    The  name  of  the  patient  was  given. 

Dr.  George  W.  Blaesser  of  Cedarburg,  Wisconsin ;  Dr.  Emil 
M.  Kapitan,  of  Manitowoc,  Wisconsin ;  Dr.  John  M.  Higgins,  of 
Chilton,  Wisconsin,  all  testified  in  corroboration  of  Dr.  Schott- 
ler.  A  Mr.  Thomas  H.  Savage,  a  stenographer,  testified  that 
Dr.  Schottler  took  a  wax  impression  of  one  of  his  teeth  that  had 
been  broken  off,  and  from  this  produced  a  tip  which  was  ce- 
mented in  place.  The  witness  was  asked  in  cross-examination 
whether  he  had  any  objection  to  permitting  an  examination  of 
this  tooth  by  a  dental  expert,  and  replied  that  he  did  not.  The 
record  does  not  show  that  any  such  examination  was  made, 
however. 

We  come  now  to  the  testimony  of  Dr.  George  B.  Martin,  of 
Frankfort,  Indiana,  who  has  been  engaged  in  the  practice  of 
dentistry  since  1884.  In  1888  Dr.  Martin  organized  the  In- 
dianapolis Post  Graduate  School  of  Prosthetic  Dentistry,  and 
was  President  of  the  school  and  also  instructor,  his  subjects  in- 
cluding crown,  bridge,  and  inlay  work.  When  he  took  up  the 
practice  of  dentistry,  he  was  already  familiar  with  the  making 
of  patterns  for  metal  castings  in  other  lines  of  work.  The  doc- 
tor testified  in  detail  to  practising  the  process  here  involved  and 
to  the  disclosure  of  that  process  to  his  students  and  others.  He 
introduced  in  evidence  various  apparatus  by  which  his  work 
was  accomplished.  His  testimony  covered  a  period  from  1890 
on.  Dr.  Blain  H.  Sellers,  of  Indianapolis,  Indiana,  who  at- 
tended the  Indiana  Dental  College  in  1891  and  1892,  during  the 
time  Dr.  Martin  was  an  instructor  and  demonstrator  of  pros- 
thetic dentistry,  testified  in  corroboration  of  Dr.  Martin.  The 
witness  was  asked  to  describe  the  instruction  he  received  in  the 
casting  of  bridges  and  crowns,  and  replied :  "Well,  we  first  took 
the  crown,  made  the  crown  to  suit  yourself,  I  always  did,  and 
then  take  a  piece  of  wax  and  place  that  into  the  mouth  and  have 
the  patient  bite  down  onto  that,  and  that  would  form  the  bite  for 
the  articulation,  and  then  carve  the  wax  any  size  and  shape  that 
we  would  want  the  cast  itself  to  be.  We  would  invest  that  in 
the  plaster  of  paris,  placing  into  the  wax  an  instrument  to  act 
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as  a  sprue,  after  that  part  of  the  investment  became  hardened  we 
added  to  that  another  on  top,  and  after  that  had  hardened  we 
removed  the  two  pieces  separate,  and  then  removed  the  wax 
from  the  mold,  and  we  melt  our  gold  and  pour  it  into  what  we 
called  the  die,  and  then  place  the  counter  die  on  top  of  that,  and 
the  impression  would  form  the  cast  bridge  itself."  Drs.  Cravens 
and  Bloor,  both  of  Indianapolis,  also  testified  in  corroboration 
of  Dr.  Martin.     Dr.  Myron  E.  Le  Galley,  of  Lafayette,  Indi- 
ana, who  was  a  student  at  the  Indiana  Dental  College  from  1892 
to  1895,  inclusive,  testified  in  detail  as  to  the  instruction  which 
he  then  received  from  Dr.  Martin  in  the  art  of  making  cast 
bridges.     The  testimony  of  Dr.  Le  Galley  is  clear,  and  leaves 
no  room  for  doubt  that  the  process  of  the  patent  in  suit,  as  ap- 
plied to  dental  bridges,  was  fully  explained  to  and  understood 
by  him  during  the  time  mentioned.     It  was  stipulated  that  Dr. 
Clarence  Williams,  of  Terre  Haute,  Indiana;  Dr.  W.  H.  Up- 
john, of  Lafayette,  Indiana ;  Dr.  Johnson  and  Minnie  Howes, 
of  Indianapolis,  Indiana,  if  called  as  witnesses,  would  testify 
exactly  the  same  as  Dr.  Le  Galley  as  to  the  instruction  received 
by  them  while  in  attendance  at  the  Indiana  Dental  College 
through  Dr.  Martin,  their  attendance  upon  said  school  covering 
a  period  between  1889  and  1897.     In  addition  to  these  several 
witnesses,  Miss  Martha  Vories,  who  was  Dr.  Martin's  assistant 
for  about  a  year,  commencing  in  1897,  testified  to  seeing  Dr. 
^lartin  practise  the  process  in  issue.     The  testimony  of  this 
witness  shows  that  she  thoroughly  understood  the  process  at  the 
time  she  saw  Dr.  Martin  practise  it. 

Dr.  Joseph  Head,  of  Philadelphia,  Pennsylvania,  whose 
article  on  inlays  is  incorporated  in  the  American  Text-Book  of 
Prosthetic  Dentistry,  who  is  a  graduate  of  the  Philadelphia 
Dental  College,  a  graduate  in  medicine  of  the  University  of 
Pennsylvania,  and  a  man  evidently  of  wide  experience  and  at- 
tainments, testified  to  the  casting  by  him  in  the  apparatus  of 
Dr.  Ball,  which  had  been  employed  in  making  the  Finley  inlay, 
of  a  cast  inlay.  Dr.  Head  says :  "I  find  that  the  material  and 
apparatus  that  I  employed,  and  which  is  stated  to  have  been  used 
by  Dr.  Ball,  to  be  capable  of  producing  an  inlay  as  perfect  as 
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any  inlay  I  have  ever  seen."  Dr.  Head  also  produced  a  cast 
gold  inlay  which  he  had  made  by  the  use  of  the  same  investment 
compound  and  apparatus  used  by  Dr.  Simpson,  and  to  which  ref- 
erence has  been  made.  There  is  other  corroborative  testimony 
in  the  record,  but  we  do  not  deem  it  necessary  to  review  it- 
Has  the  defense  of  prior  use  been  made  out  ?  As  no  two  cases 
are  exactly  alike,  it  is  apparent  that  the  character  of  the  inven- 
tion involved,  the  prior  art,  and  the  particular  circumstances  sur- 
rounding each  case,  must  be  considered  in  weighing  evidence  of 
prior  use.  The  contention  in  this  case  that  Dr.  Taggart's  dis- 
covery was  revolutionary  in  character  is  not  sustained.  On  the 
contrary,  as  appears  from  the  record  art  at  the  time  Dr.  Taggart 
applied  for  his  patent,  dental  castings  produced  by  the  lost  wax 
process  were  well  known.  Having  this  in  mind,  there  is  noth- 
ing improbable  about  the  testimony  of  appellant's  witnesses. 
Indeed,  Dr.  Taggart  himself,  according  to  his  own  testimony, 
was  in  full  possession  of  the  idea  involved  in  these  claims  more 
than  ten  years  before  he  applied  for  his  patent  The  thing 
that  most  troubled  him,  and  that  deferred  his  patent  application, 
was  the  production  of  a  machine  by  which  the  gold  could  be 
quickly  and  easily  forced  into  the  mold  after  its  completion ;  in 
other  words,  the  process  of  producing  such  patterns  and  molds, 
generally  speaking,  was  already  well  known.  The  real  diffi- 
culty, therefore,  was  in  producing  a  device  that  would  quicken 
the  practice  of  the  process  and  thus  induce  the  profession  gen- 
erally to  make  use  of  it  This  is  apparent  from  an  examination 
of  Dr.  Taggart's  bill  in  this  case,  wherein  he  states:  "Your 
orator  has  expended  large  sums  of  money  preparing  for  the 
market  machines  and  apparatus  with  which  the  method  of  said 
patent  can  most  readily  and  perfectly  be  practised,  and  is  now 
prepared  to  supply  the  demand  for  such  machines  and  appara- 
tus." The  doctor's  testimony  also  shows,  we  think,  that  it  was 
the  production  of  these  machines  that  consumed  time,  and  not 
the  evolution  of  the  process. 

The  testimony  which  we  have  reviewed  comes  from  witnesses 
whose  standing  is  unchallenged  in  this  record.  Several  of  these 
witnesses  are  entirely  disinterested.     The  cross-examination  of 
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nearly  all  of  them  was  confined  to  a  few  questions  as  to  the 
character  of  the  investment  material  employed,  and  considerable 
stress  is  laid  in  the  brief  because  one  of  these  witnesses,  when 
recalled,  failed  to  include  in  the  formula  then  given  an  ingredi- 
ent contained  in  his  former  answer  to  a  similar  question.  We 
attach  no  importance  whatever  to  this.  In  the  patent  itself  Dr. 
Taggart  conclusively  disproves  the  contentions  of  his  counsel 
that  it  required  any  special  skill  to  evolve  a  formula  for  invest- 
ment material,  for  he  says:  ^*The  sprue  former  is  then  used 
as  a  handle  to  support  the  pattern,  and  the  entire  pattern  is  cov- 
ered with  a  primary  coating  of  investing  material.  This  in- 
vesting material  may  be  any  one  of  the  various  dental  investing 
materials  on  the  market."  Moreover,  the  prior  record  art  con- 
tained ample  information  concerning  the  investment  feature 
of  complainant's  patent.  The  real  question  which  we  are  called 
upon  to  determine  from  the  evidence  before  us  is  whether  the 
various  dentists  who  have  testified,  or  any  of  them,  were  in  pos- 
session more  than  two  years  prior  to  the  date  of  the  original 
application  for  this  patent,  of  the  idea  attempted  to  be  covered 
thereby,  and  whether  they,  or  any  of  them,  gave  expression  of 
that  idea  in  a  practical  and  public  way.  It  is  of  no  possible 
consequence  that,  by  the  use  of  Dr.  Taggart's  machine,  gold 
inlays  and  the  like  may  be  produced  more  cheaply  and  rapidly 
than  they  were  produced  by  dentists  who  have  testified.  It  is 
enough  if  those  dentists  took  a  wax  impression  in  the  manner 
described  by  these  claims,  and  formed  a  mold  around  the  pattern 
thus  obtained,  for  the  purpose  of  casting  a  dental  inlay  or  the 
like.  To  hold  that  this  was  not  done  would  be  arbitrarily  to 
disregard  and  set  at  naught  the  testimony  of  witnesses  whose 
character  and  reputation  are  unimpeached,  and  whose  testimony 
is  reasonable  and  in  entire  harmony  with  the  circumstances  of 
this  case.  We  are  unwilling  to  assume  such  a  position.  We  are 
fully  persuaded  that  the  evidence  shows  beyond  a  reasonable 
doubt  that  for  many  years  prior  to  the  filing  of  the  original  ap- 
plication herein,  the  process  of  making  patterns  and  molds  for 
dental  inlays  and  the  like,  as  expressed  in  these  claims,  had  been 
publicly  practised  upon  many  occasions.     This  finding  avoids 
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the  patent,  and  renders  it  unnecessary  to  determine  whether  the 
claims  thereof  were  anticipated  by  the  prior  record  art. 

It  follows  that  the  decree  must  be  reversed,  with  costs,  and 
the  cause  remanded  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 


DADE  V.  UNITED  STATES.* 


MiLK;  Food  Aoultebation  ;  Pube  Food  and  Drugs  Act. 

1.  The  pure  food  and  drugs  act    (34  Stat,  at  L.  770,  chap.  3015,  U.  S. 

Comp.  Stat.  Supp.  1911,  p.  1357)  is  a  police  regulation  enacted  to 
conserve  the  public  health,  and  will  be  construed  liberally  to  meet 
the  evils  intended  to  be  embraced  within  its  provisions.  (Citing 
District  of  Colunvbia  v.  Gardiner,  39  App.  D.  C.  389 ;  Gait  v.  United 
States,  39  App.  D.  C.  470.) 

2.  Milk  containing  bacteria  of  the  colon  group,  due  to  a  deposit  therein  of 

fecal  matter,  which  might  have  been  prevented  by  the  adoption  of 
cleanly   methods   in   handling  the  milk,    is   filthy,   decomposed,   and 
adulterated,  within  the  provisions  of  the  pure  food  and  drugs  act. 
(34  Stat,  at  L.  770,  chap.  3915,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1357). 

3.  That  it  is  impossible  to  produce  milk  entirely  free  from  bacteria  will 

not  exempt  that  product  from  the  operation  of  the  pure  food  and 
drugs  act  (34  Stat,  at  L.  770,  chap.  3915,  U.  S.  Comp.  SUt.  Supp. 
1911,  p.  1357),  where  the  milk  complained  of  contained  bacteria  of 
the  colon  group,  as  a  result  of  fecal  contamination,  which  might  have 
been  avoided  by  the  adoption  of  sanitary  methods  in  handling  the 
product. 

No.  2466.     Submitted  January  7,  1913.     Decided  February  25,  1913. 

*Food, — For  cases  upon  the  question  of  police  regulations  prescribing 
standard  of  quality  of  milk,  see  note  to  8t,  Louis  v.  Liessvngy  1  L.R.A. 
(N.S.)  918;  as  to  particular  test  or  analysis  of  milk  prescribed  by  police 
regulations,  see  note  to  8t.  Louis  v.  Grafeman  Dairy  Co,  1  L.R.A.(N.S.) 
926;  as  to  prohibition  of  adulteration  or  addition  of  other  substance  to 
milk,  see  note  to  8t,  Louis  v.  Schuler,  1  LJl.A.(N.S.)  928;  as  to  police 
regulations  as  to  food  for  milch  cows,  see  note  to  Sanders  v.  Com.  1  L.R.A. 
(X.S.)  932. 
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Hearing  on  a  writ  of  error  to  the  Police  Court  of  the  District 
of  Columbia  to  review  a  judgment  convicting  defendant  of  vio- 
lating the  pure  food  act.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  E.  Davis  for  the  plaintiff  in  error. 

Mr.  C.  R.  Wilson,  United  States  District  Attorney,  Mr.  John 
Lewis  Smith,  and  Mr.  James  A.  Cobb,  Assistants,  for  the  de- 
fendant in  error. 

Mr.  Chief  Justice  Van  Obsdel  delivered  the  opinion  of  the 
Court: 

This  case  is  here  in  error  to  the  police  court  of  the  District  of 
Columbia.  Charles  G.  Dade,  plaintiff  in  error,  was  convicted 
of  violating  the  following  provision  of  the  pure  food  and  drugs 
act:  "Sec.  7.  That,  for  the  purposes  of  this  act,  an  article 
shall  be  deemed  to  be  adulterated  *  *  *  in  the  case  of 
food.  *  *  *  Sixth.  If  it  consists  in  whole  or  in  part  of  a 
filthy,  decomposed,  or  putrid  animal  or  vegetable  substance,  or 
any  portion  of  an  animal  unfit  for  food,  whether  manufactured 
or  not,  or  if  it  is  the  product  of  a  diseased  animal,  or  one  that 
has  died  otherwise  than  by  slaughter."  34  Stat,  at  L.  770,  chap. 
3915,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1357.  The  infor- 
mation charged  him  with  unlawfully  offering  for  sale  and  selling 
adulterated  milk,  "in  that  it  did  consist  in  whole  and  in  part  of 
a  filthy,  decomposed,  and  putrid  animal  and  vegetable  sub- 
stance." 

The  facts  established  by  the  evidence  are  that  "on  February 
27, 1911,  a  pint  bottle  of  milk  was  purchased  from  one  of  the  de- 
fendant's wagons,  and  taken  to  the  laboratory  of  the  Bacterio- 
logical Bureau  of  the  Health  Department,  where  it  was  ana- 
lyzed, and  found  to  contain  4,500,000  bacteria  on  ordinary  agar, 
tfiirty-seven  degrees  Centigrade,  grown  for  twenty-four  hours, 
and  89,400,000  bacteria  per  cubic  centimeter.  On  ordinary 
agar,  twenty-five  degrees  Centigrade,  grown  forty-eight  hours. 
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it  contained  83,000  bacteria  per  cubic  centimeter  of  the  colon 
group.  It  showed  gas  fermentation  in  one  ten  thousandth  of  a 
cubic  centimeter,  approximately  fifteen  drops,  and  one  strepto- 
coccus to  one  ten  thousandth  of  a  cubic  centimeter.'' 

It  appears  that  the  bacterium  known  as  B.  coli  or  colon  bacil- 
lus originates  in  and  is  a  normal  constituent  of  the  colon  of  all 
warm-blooded  animals,  is  discharged  in  the  excreta,  and  found  in 
milk  as  the  result  of  fecal  contamination.  When  present  in 
milk  it  always  occurs  from  either  direct  or  indirect  fecal  deposit 
therein; — directly  from  carelessness  in  permitting  articles  of 
feces  to  get  into  the  milk  during  the  process  of  extracting  the 
milk  from  the  cow,  or  in  handling  it  afterwards;  indirectly, 
from  dust,  vegetation,  water  and  air,  where  the  bacillus  is  found, 
— originally  derived,  however,  from  animal  feces.  The  evidence 
discloses  the  8tat€  of  the  science  to  be  that  colon  bacillus  is  a 
vegetable  formation  originating  in  animal  intestines,  and  no- 
where else.  It  is  not  found  in  air,  dust,  water,  or  vegetation 
under  conditions  indicating  different  origin,  or  its  original 
derivation  from  the  substances  with  which  it  is  thus  associated. 
Under  favorable  conditions  colon  bacillus  will  multiply  and 
develop  in  milk  with  great  rapidity.  The  present  analysis,  in 
the  light  of  the  evidence,  reveals  the  presence  of  colon  bacillus  to 
have  resulted  from  a  direct  deposit  of  feces  in  the  milk,  due 
to  uncleanly  methods  in  handling  the  milk. 

It  appears  that  the  streptococcus  is  associated  frequently  with 
the  colon  bacillus  in  the  colon  of  warm-blooded  animals,  and  is 
discharged  in  the  excreta.  It  is  also  found  in  diseased  processes 
of  animals, — in  boils  on  human  beings,  or  in  abcesses  in  ani- 
mals, and  in  diseased  tissues  and  intestines.  While  milk  mav  be 
perfectly  sterile  in  the  udder  of  a  healthy  cow,  streptococci  may 
be  found  in  milk  taken  from  a  diseased  udder.  It,  however, 
may  be  regarded  as  strongly  conclusive  that  where  colon  bacilli 
and  streptococci  are  found  together  in  large  numbers  and  under 
the  circumstances  here  shown,  they  originate  directly  from  fecal 
matter.  They  are  not  found  in  milk  as  it  flows  from  a  healthy 
animal.  Their  presence  in  milk,  originally  pure,  indicates  con- 
tamination from  an  outside  source, — as  to  colon  bacillus,  always 


Digitized  by  VjOOQIC 


DAPE  V.  UNITED  STATES.  97 

D.  C]  Opinion  of  the  Court. 

fecal  contamination ;  and  usually  the  same  as  to  streptococcus. 
Streptococcus  may  also  come  from  a  diseased  condition  of  the 
cow  or  from  persons  handling  the  milk,  but  its  presence  was  not 
80  accounted  for  in  this  case. 

It  also  appears  that  the  growth  of  bacteria  invariably  results 
in  the  chemical  and  natural  decomposition  of  the  substance  in 
which  they  grow.  Milk  is  an  animal  substance,  and  bacteria 
are  a  vegetable  formation  in  the  milk.  The  bacteria  develop 
and  die  in  rapid  succession,  causing  natural  decomposition. 
Colon  bacilli  and  streptococci  destroy  the  sugar  in  milk,  which 
is  broken  up  into  various  acids  and  gases,  thus  causing  chemical 
decomposition.  For  example,  sour  milk  is  described  as  decom- 
posed milk,  and  may  be  caused  by  the  action  of  bacteria.  The 
decomposition  of  milk  sugar  into  lactic  acid  is  a  chemical  proc- 
ess that  causes  milk  to  sour. 

This  case  was  not  prosecuted  upon  the  assumption  that  bac- 
teria, as  living  vegetable  organisms,  are  in  themselves  either 
filthy,  decomposed,  or  putrid ;  but  upon  the  theory,  as  fully  sus- 
tained by  the  evidence,  that  the  bacteria  constantly  develop  and 
die,  causing  filthy  vegetable  decomposition ;  that  the  colon  bac- 
cilli  and  streptococci  found  in  the  milk  established  the  presence 
of  fecal  matter;  that  streptococci,  especially,  are  a  menace  to 
health ;  that  whether  the  streptococci  came  into  the  milk  through 
fecal  deposit,  or  from  a  diseased  condition  of  the  cow  or  of  those 
handling  the  milk,  the  vice  is  the  same,  and  that  these  two 
groups  of  bacteria,  especially,  cause  decomposition  of  the  milk. 

The  pure  food  and  drugs  act  is  a  police  regulation  enacted  to 
conserve  the  public  health.  It  will  be  construed  liberally  to 
meet  the  evils  intended  to  be  embraced  within  its  provisions. 
Untied  States  v.  Corbett,  215  U.  S.  233,  54  L.  ed.  173,  30  Sup. 
Ct  Rep.  81 ;  District  of  Columbia  v.  Gardiner,  39  App.  D.  C. 
389 ;  Oalt  v.  United  States,  39  App.  D.  C.  470.  We  are  not 
unmindful  of  the  rule  that  police  regulations  to  be  valid  must  be 
reasonable,  necessary,  and  not  unduly  oppressive.  The  law- 
making power,  in  their  enactment,  takes  into  consideration  the 
public  sentiment  of  the  commimity  as  a  measure  of  the  degree  of 
regulation  to  which  private  property  shall  be  subjected  for  the 
Vol.  XL.— 7. 
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public  good,  and  nowhere  do  the  courts  so  completely  reflect  the 
state  of  public  opinion  as  in  deciding  cases  involving  the  exer- 
cise of  the  police  power.  Measures  looking  to  the  public  wel- 
fare are  no  longer  tested  by  the  strict  letter  of  the  Constitution. 
Doubtless  many  modem  expressions  of  the  legislative  will,  in  the 
exercise  of  its  polide  power,  would  have  been  held  unconstitu- 
tional if  enacted  at  an  earlier  period.  But  public  opinion,  keep^ 
ing  pace  with  an  advancing  civilization,  is  the  progressive  factor 
which  calls  for  an  enlarged  invasion  of  private  rights  for  the 
public  good,  and  which  prompts  courts  to  give  greater  elasticity 
to  constitutional  limitations.  In  flexibility  of  construction  lies 
the  possibility  of  progress  and  the  vitality  of  the.  Constitution. 
Therefore,  some  of  the  technical  distinctions  sought  to  be  ap- 
plied by  counsel  for  plaintiff  in  error  in  construing  the  act  be- 
fore us  may  be  disposed  of  by  the  suggestion  that  food  offered 
for  sale  in  a  filthy,  decomposed,  or  putrid  condition,  caused 
either  from  an  inherent  condition  or  an  external  substance,  or 
"consisting  of  or  containing  filthy,  decomposed,  or  putrid  mat- 
ter, or  containing  a  foreign  substance,  neither  filthy,  decom- 
posed, nor  putrid  in  itself,  but  which  causes  the  food  from  con- 
tact with  it  to  decompose  or  become  filthy  or  putrid,  will  be  held 
to  come  within  the  act  It  is  beyond  dispute  that  the  milk,  when 
taken  from  the  wagon  of  plaintiff  in  error  in  the  condition  in 
which  it  was  being  sold  to  his  customers,  was  both  filthy  and  de- 
composed. 

It  is  urged  that  since  it  is  impossible  to  produce  milk  entirely 
free  from  bacteria,  the  statute  imposes  a  duty  impossible  of 
performance,  and  cannot  therefore  be  applied  to  milk;  or,  if 
possible  of  performance,  it  could  only  be  complied  with  at  so 
great  a  cost  as  to  result  in  the  destruction  and  confiscation  of 
the  business.  It  is  not  clear  from  the  evidence  that  the  en- 
forcement of  the  act  will  produce  this  result.  The  present  case 
does  not  present  this  difficulty,  except  in  theory,  since  die  con- 
tamination was  so  great  as  to  place  it  within  the  statute  beyond 
the  domain  of  speculation.  Not  only  did  the  milk  in  question 
contain  bacteria  of  the  colon  group,  but,  as  incident  thereto, 
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fecal  matter,  all  of  which,  it  appears,  may  be  eliminated  by  the 
adoption  of  cleanly  methods  in  handling  the  milk.  In  fact,  it 
appears  that  samples  from  the  dairy  of  plaintiff  in  error  have 
been  analyzed,  which  were  free  from  bacteria  of  the  colon  group. 
One  witness  testified  that  he  ^'has  encoimtered  milk,  samples  of 
raw  milk,  and  samples  of  pasteurized  milk,  free  from  bacteria 
of  the  colon  group ;  has  seen  samples  of  defendant's  that  did  not 
contain  them,  milk  sold  as  raw  milk  and  analyzed  on  that  as- 
smnption.'* 

We  are  not  dealing  with  a  regulation  relating  to  milk  alone, 
but  with  an  act  generally  regulating  the  sale  of  food  products. 
Milk  is  a  food  product ;  and  if  f oimd  to  be  impure,  it  will  be  held 
to  be  "adulterated"  within  the  provisions  of  the  act.  There  is 
evidence  that  it  is  impossible  to  produce  raw  milk  which  does  not 
contain  bacteria ;  that  a  limited  number  of  bacteria  in  milk  are 
practically  harmless,  and  also  that  certain  kinds  of  bacteria  are 
in  fact  harmless.  It  is  unnecessary  to  decide  whether,  under 
Buch  circiimstances,  milk  would  be  held  to  come  within  the  act, 
since  in  the  present  case  adulteration  is  clearly  established.  The 
dividing  line  between  pure  and  impure  or  adulterated  food  is  in 
each  instance  a  question  of  fact;  but,  because  of  the  scientific 
distinctions  involved,  and  the  impossibility  of  producing  raw 
milk  entirely  free  from  bacteria,  it  may  be  much  more  difficult 
of  ascertainment  in  the  case  of  milk  than  of  other  food  products. 
Owing  to  the  great  difficulty  which  may  be  encoimtered  in  just- 
ly enforcing  the  law  in  the  absence  of  a  fixed  standard  defining 
what  is  marketably  pure  and  impure  milk,  in  a  case  where  the 
adulteration  consists  alone  in  the  presence  of  comparatively 
small  numbers  of  so-called  harmless  bacteria,  it  may  well  be  that 
Congress  should  give  attention  to  this  subject,  as  has  been  done 
in  many  of  the  States,  and  establish  a  fixed  standard  for  market- 
able milk,  whereby  milk  found  to  contain  a  greater  number  of 
liacteria  than  that  fixed  by  the  act  should  come  within  the  con- 
demnation of  the  law.  With  the  fact  scientifically  demon- 
strated that  contaminated  milk  is  a  dominating  factor  in  the 
propagation  of  tuberculosis^  typhoid  fever,  scarlet  fever,  dipthe- 
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ria,  infantile  diarrhea,  and  other  diseases,  the  subject,  in  im- 
portance, is  one  of  the  first  magnitude. 

The  judgment  is  affirmed,  and  it  is  so  ordered.     Affirmed, 

Mr.  Chief  Justice  Shepabd  concurs  in  the  judgment. 

Petition  for  writ  of  certiorari  denied  by  the  Supreme  Court 
of  the  United  States. 


TYLER  V.  ANDREWS. 


CoNFiJOT  or  Laws;  Mabbiaqb;  Statutes. 

1.  In  a  proceeding  here  to  determine  the  validity  of  a  marriage  contracted 

in  Maryland  by  residents  of  that  State,  one  of  whom  had  died  in 
another  State  leaving  property  in  this  JMstrict,  the  courts  here  wUl  be 
governed  by  tiie  laws  of  Maryland  as  there  interpreted  in  determining 
the  matrimonial  status. 

2.  The  provision  of  article  LXII.  of  the  Maryland  Code,  that  the  mar- 

riage of  persons  within  certain  degrees  of  kindred  or  affinity  ''shall 
be  void,"  does  not  render  such  a  marriage  ipso  facto  void,  but  void- 
able only  upon  judgment  or  decree  for  that  purpose  found  or  passed. 

No.  2469.    Submitted  January  8,  1013.     Decided  February  25,  1913. 

Heabino  on  an  appeal  by  the  petitioner  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  sustaining  a 
demurrer  to  a  replication  to  a  petition  by  one  claiming  to  be 
the  widow  of  a  decedent  and  asking  to  be  awarded  as  such 
her  proper  portion  of  his  estate.  Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appeal  from  a  decree  in  the  supreme  court  of  the  District 
adjudging  the  marriage  between  appellant,  Laura  G.  Tyler  and 
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Benjamin  Andrews,  deceased,  to  have  been  void,  and  further 
adjudging  that  appellee  was  the  lawful  wife  of  said  Andrews  at 
the  time  of  his  death,  and  entitled  to  all  rights  and  privileges 
as  his  widow. 

Upon  the  death  of  said  Andrews,  his  will  was  admitted  to 
probate  in  this  District,  appellee  being  the  principal  beneficiary. 
Thereafter  appellant  filed  a  supplemental  petition  in  which  she 
averred  she  was  lawfully  married  to  Andrews  in  Cincinnati, 
Ohio,  in  1902,  and  that  his  alleged  marriage  with  appellee  was 
subsequent  thereto.  Appellant  prayed  that,  as  the  lawful  widow 
of  the  testator,  she  be  awarded  dower  in  his  real  estate  (it  ap- 
pears there  is  none  in  this  District),  and  one-half  his  personalty 
as  her  distributive  share.  The  pleadings  culminated  in  the 
replication  of  appellant  and  a  demurrer  thereto  by  appellee. 
Appellant,  electing  to  stand  upon  said  replication,  the  fore- 
going decree  was  entered  and  an  appeal  taken. 

In  her  replication  appellant  sets  forth  that  at  some  time 
prior  to  said  August  25,  1902,  Andrews  and  appellant's 
mother,  then  a  widow,  intermarried,  both  being  residents  of 
Maryland,  and  continuing  to  be  domiciled  in  that  State.  By 
that  marriage  appellant  became  the  stepdaughter  of  Andrews. 
Some  time  after  the  death  of  her  mother,  appellant  and  An- 
drews went  to  Cincinnati,  Ohio,  and  there,  upon  the  above- 
named  date,  united  in  a  formal,  ceremonial  marriage  which 
was  valid  in  the  State  of  Ohio.  They  thereafter  cohabited  as 
husband  and  wife,  both  in  Ohio  and  in  the  State  of  Maryland, 
which  was  "the  domicil  of  them,  and  each  of  them,  and  so  re- 
mained until  the  death  of  said  Benjamin  Andrews."  No  pro- 
ceedings were  ever  taken  for  the  annulment  of  said  marriage 
during  the  lifetime  of  said  Andrews.  The  replication  closes 
with  an  averment  that  appellant  is  the  lawful  widow  of  An- 
drews, and  entitled  to  the  widow's  legal  share  of  hia  personal 
estate. 

Mr,  Henry  H.  Olassie  and  Mr.  Lester  L.  Stevens  for  the 
appellant. 
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Mr.  Wilton  J.  Lambert  and  Mr.  Rudolph  H.  Yeatman  for 
the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

The  argument  at  bar  took  a  much  wider  range  than  the 
circumstances  of  the  case  warrant.  The  demurrer  to  the  repli- 
cation admits  that  Andrews  was  a  resident  of  the  State  of 
Maryland  at  the  time  of  the  marriage  between  him  and  ap- 
pellant, and  that  he  continued  to  be  a  resident  of  that  State  to 
the  time  of  his  death.  It  appearing,  therefore,  that  Andrews 
and  appellant  were  residents  of  Maryland  at  the  time  of  their 
marriage,  and  subsequently,  we  will  be  governed  by  the  laws 
of  that  State  as  there  interpreted,  in  determining  the  matri- 
monial status  of  appellant. 

Under  the  act  of  February,  1777,  of  Maryland  (1777,  chap. 
12),  which  is  now  article  LXII.  of  the  Maryland  Code,  it  is 
provided  that  the  marriage  of  persons  within  certain  degrees 
of  kindred  or  affinity  "shall  be  void."  Another  section  of  the 
act  renders  liable  to  prosecution  and  imprisonment  persons 
going  out  of  the  State  to  marry  contrary  to  the  provisions  of 
the  act.  Another  section  empowers  the  general  court  to  in- 
quire into,  hear,  and  determine,  either  on  indictment  or  pe- 
tition of  either  of  the  parties,  the  validity  of  any  marriage, 
"and  may  declare  any  marriage  contrary  to  the  table  of  this 
act,  or  any  second  marriage,  the  first  subsisting,  null  and  void." 
In  1861  one  Robert  Harrison,  a  resident  of  Maryland,  was 
married  in  the  District  of  Columbia  to  his  niece,  also  a  resident 
of  Maryland.  They  returned  to  Maryland,  where  they  cohabited 
as  husband  and  wife  for  several  years,  when  they  died  leaving 
children.  Litigation  ensued  which  involved  the  validity  of 
said  marriage.  The  court  of  appeals,  in  an  exhaustive  opinion, 
sustained  the  marriage.  Harrison  v.  Staie,  22  Md.  468,  86  Am. 
Dec.  668.  The  court  pointed  out  that  if  it  was  the  purpose 
of  the  act  of  1777  to  make  marriages  of  persons  related  within 
the  prohibited  degrees  "null  and  void  absolutely,"  the  provisions 
giving  jurisdiction  to  the  general  court  to  hear  and  determine 
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upon  such  marriages  were  vain  and  superfluous.  The  court 
further  pointed  out  that  the  act  embraces  both  lineal  and  col- 
lateral relations,  those  by  consanguinity  as  well  as  by  affinity. 
The  court,  therefore,  found  it  "impossible  to  presume  that  the 
word  'void'  was  used  in  its  most  absolute  and  unrestricted 
sense."  Upon  a  consideration  of  the  whole  act,  the  ruling  was 
that  the  word  "void"  as  there  used  "is  to  be  understood  void 
upon  judgment  or  decree,  for  that  purpose  found  or  passed, 
and  not  'ipso  facto'  void."  The  Harrison  Case  being  directly  in 
point,  unless  subsequently  modified  or  overruled,  is  declaratory 
of  the  law  of  Maryland  and  will  be  recognized  here.  Appellee, 
however,  insists  that  in  Jackson  v.  Jackson,  82  Md.  17,  34 
L.R.A.  773,  33  Atl.  317,  the  decision  in  the  Harrison  Case  was 
overruled.  Let  us  see.  In  Jackson  v.  Jackson,  the  sole  issue 
involved  was  whether  the  plaintiff  was  the  legitimate  daughter 
of  R.  W.  Jackson,  who  died  intestate.  The  claim  to  legitimacy 
was  based  upon  an  alleged  marriage  of  the  parents  of  plaintiff 
in  the  State  of  Pennsylvania,  where  they  then  lived,  and  the 
evidence  relied  upon  to  establish  this  marriage  was  general  rep- 
utation, cohabitation,  and  acknowledgment.  The  marriage  was 
sustained  and  recognized  as  valid,  notwithstanding  that  such  a 
marriage  would  not  have  been  valid  in  Maryland.  It  thus  ap- 
pears that  the  question  before  the  court  in  no  way  involved  the 
construction  of  said  act  of  1777,  nor  was  any  allusion  made  to 
the  Harrison  Case.  The  court,  however,  did  qualify  its  ruling 
with  the  following  observation :  "We  are  not  to  be  understood 
as  speaking  of  marriages  tolerated  elsewhere,  but  denounced  by 
our  own  positive  State  policy  as  affecting  the  morals  or  good 
order  of  society.  Such  marriages,  however  regarded  elsewhere, 
would  not  be  treated  as  valid  here.  For  instance :  The  statutes 
of  Maryland  peremptorily  forbid  the  marriage  of  a  white  per- 
son and  a  negro,  and  declare  all  such  marriages  forever  void. 
It  is  therefore  the  declared  policy  of  this  State  to  prohibit  such 
marriages."  It  is  obvious  that  the  court  had  in  mind  marriages 
which  so  far  affected  the  morals  or  good  order  of  society  in  the 
State  that  the  l^slature,  in  unqualified  terms,  had  declared  a 
distinctive  State  policy  opposed  to  their  recognition.    Such  is 
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the  general  rule  everywhere.  But  the  marriage  here  in  ques- 
tion is  not  of  that  class.  If  any  doubt  remained  as  to  the  cor- 
rectness of  our  understanding  of  the  decision  in  the  Jackson 
Case,  it  would  be  dissipated  by  the  subsequent  ruling  of  the 
court  in  Dimpfel  v.  Wilson,  107  Md.  329,  13  L.R.A.(N.S.) 
1180,  68  Atl.  561,  15  Ann.  Cas.  753.  In  that  case  Dimpfers 
wife  obtained  a  divorce  from  him  in  New  York,  the  decree  pro- 
hibiting him  from  remarrying  during  the  lifetime  of  the  li- 
bellant.  He  afterwards  remarried  in  the  District  of  Columbia, 
his  former  wife  being  alive.  The  marriage,  under  the  decisions 
of  the  State  of  New  York,  was  valid  there.  Under  the  laws  of 
the  District  of  Columbia  (12  Stat,  at  L.  59,  chap.  158),  it  is 
ground  of  divorce  if  the  marriage  was  contracted  while  either 
party  thereto  had  a  former  wife  or  husband  living,  unless  the 
former  marriage  shall  have  been  dissolved,  and  no  restriction 
shall  have  been  imposed  upon  the  party  contracting  said  second 
marriage.  Dimpfel  died  in  Maryland,  and  the  validity  of  his 
second  marriage  was  in  question.  The  court  ruled  that  the 
marriage  was  not  void,  but  voidable  only,  upon  a  bill  for  di- 
vorce, and  in  its  opinion,  after  reviewing  the  Harrison  Case, 
said:  "While  that  case  is,  of  course,  not  conclusive  of  this, 
and  not  wholly  applicable,  it  shows  the  anxiety  of  our  prede- 
cessors to  protect  innocent  issue  from  being  pronounced  illegiti- 
mate, by  not  being  willing  to  declare  such  marriages  void  ah 
initio,  notwithstanding  the  language  used  in  the  statute,  when 
other  parts  of  the  staiute  and  the  circumstances  permitted  a 
construction  which  made  them  only  voidable  (italics  ours)." 
It  is  apparent,  therefore,  that  the  court  did  not  understand  its 
decision  in  the  JacJcson  Case  as  in  any  way  impairing  the  rule 
established  in  the  Harrison  Case.  Moreover,  it  appears  from 
an  examination  of  the  "Law  of  Domestic  Relations  in 
Maryland,"  pages  16  and  17,  by  Mr.  Chief  Judge  Harlan,  of 
the  supreme  bench  of  Baltimore  city,  that  the  doctrine  of  the 
Harrison  Case  has  long  been  regarded  as  settled  by  the  bar  of 
the  State. 

The  marriage  of  appellant  and  Andrews  in  Ohio  was  only 
voidable  in  Maryland,  and,  no  steps  having  been  taken  during 
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the  lifetime  of  the  parties  to  avoid  it,  appellant  was  his  lawful 
wife  at  the  time  of  his  death,  and  must  be  so  considered  in  this 
District.  It  follows  that  the  decree  must  be  reversed,  with  costs, 
and  the  cause  remanded,  and  it  is  so  ordered.        Reversed. 


DRIVER  V.  BRUNEMER 


Bqititt;    Laohss;   Tbustbbs;   Acoounting;    Pabtiks;   Sbcbbt  PBonrs; 
Distribution;  Intebest. 

1.  Delay — ^for  nearly  eighteen  yean,  to  bring  suit  for  an  acoounting  and 

other  relief,  by  persons  induced  by  misrepresentations  to  become 
members  of  a  S3mdicate  for  the  purchase  of  land,  is  excusable,  where 
trust  relations  existed  between  the  parties  and  the  fraud  was  care- 
fully concealed.     (Citing  George  v.  Ford,  36  App.  D.  C.  316.) 

2.  On  the  removal  for  misconduct  of  trustees  holding  title  to  lands  pur- 

chased by  a  syndicate,  the  appointment  of  new  trustees  is  necessary 
and  proper. 

3.  Members  of  a  syndicate  who  organize  a  new  syndicate  to  which  they 

sell  land,  and  who  represent  to  the  subscribers  for  shares  thermn 
that  all  the  members  are  on  an  equal  footing,  when  in  fact  large  and 
secret  profits  were  made  by  the  members  of  the  old  syndicate  on  the 
sale,  are  accountable  to  the  innocent  members  of  the  new  syndicate 
therefor.  ( Citing  Ferguson  y.  Batenum,  1  App.  D.  C.  270 ;  Las  Ovaa 
Co,  ▼.  DaviSy  35  App.  D.  C.  372.) 

4.  Any  one  or  all  the  members  of  a  syndicate  organised  for  the  purchase 

and  resale  of  land,  who  participate  in  secret  profits  to  the  exclusion 
of  others,  may  be  made  parties  to  a  suit  for  an  accounting.  (Citing 
Laa  Ovas  Co,  y.  Dwcia,  supra.) 

5.  The  purchase  of  shares  by  members  of  a  syndicate,  in  good  faith  and  for 

a  valuable  consideration,  from  other  members  who  have  received 
them  as  their  part  of  the  proceeds  of  illegal  and  secret  profits,  and 
who  have  been  decreed  to  account  therefor,  will  not  be  rescinded, 
but  such  purchasers  are  entitled  to  a  proportional  share  in  the  dis- 
tribution of  the  proceeds  of  the  syndicate  on  final  settlement,  and  to 
share  in  the  distribution  of  the  proceeds  of  the  recovery  of  secret 
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profits  in  proportion  to  the  actual  price  paid  for  the  additional 
shares,  together  with  the  assessments  paid,  if  any. 

6.  Members  of  a  syndicate  for  the  purchase  and  resale  of  land,  who  have 

been  decreed  to  account  to  comembers  for  secret  profits,  are  entitled 
to  participate  in  the  final  distribution  as  full  shareholders,  after 
first  deducting  from  each  share  the  proportion  of  secret  profits  prop- 
erly chargeable  thereto. 

On  Rehearing. 

7.  That  members  of  a  syndicate  settling  land  to  a  new  syndicate  at  a 

price  which  would  make  a  secret  profit  to  the  former  of  $18,500,  if 
the  entire  fifty-seven  shares  had  been  taken  up  by  new  cash  sub- 
scribers, were  able  to  secure  but  ten  of  the  latter,  and  took  the  re- 
maining forty-seven  shares  themselves,  does  not  limit  their  liability 
on  accounting  for  the  secret  profits  to  $6,000  cash  received,  instead 
of  the  sum  of  $18,500. 

8.  In  view  of  the  delay  of  the  complainants  in  filing  their  bill  for  an 

accounting  of  secret  profits  received  by  the  defendants  as  trustee  in 
a  land  transaction,  this  court  directed  that  interi^t  be  allowed  only 
from  the  date  of  the  filing  of  the  bill,  and  not  from  the  date  of  the 
transaction. 

No.  2414.    Submitted  January  10,  1013.    Decided  February  26,  1913. 

Hearing  on  an  appeal  by  the  defendants  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  overruling  demur- 
rers to  an  amended  bill  of  complaint  in  a  suit  for  an  acooimting 
and  for  other  relief.  Modified  and  affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

The  original  bill  in  this  cause  was  filed  June  1,  1909,  by 
the  appellees,  James  H.  Brunemer,  William  W.  White,  Cassius 
M.  Park,  Mrs.  Cassius  M.  Park,  and  Jennie  W.  Davenport, 
against  the  appellants,  George  W.  Driver,  Edwin  C.  Fitz  Si- 
mons, and  Peter  J.  Menhan,  and  other  defendants.  This  is 
not  in  the  record,  having  been  substituted  by  an  amended  bill 
filed  November  3d,  1909. 

The  allegations  of  the  amended  bill,  in  substance,  are  that, 
in  the  year  1891  and  in  January,  1892,  defendants  Fitz  Si- 
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mons  and  Keleher  were  employees  of  the  govemment  in  the 
city  of  Washington^  Fitz  Simons  being  also  a  real  estate  agent ; 
and  both  were  well  known  and  had  the  reputation  of  men  of 
integrity  and  good  judgment  in  the  matter  of  land  values.    They 
were  members  of  a  syndicate  of  eight  persons,  of  whom  defend- 
ant Driver  was  one  also,  that  had  been  organized  by  D.  D. 
Stone,  a  real  estate  broker.    Stone  had  organized  the  syndicate 
for  the  purpose  of  enabling  him  to  dispose  of  a  tract  of  land 
im  the  District  of  Columbia  at  a  fictitious  price.     That  said 
Stone  had  purchased  said  land  for  less  than  $10,000,  and  the 
same  was  subject  to  a  first  deed  of  trust  for  $6,000.    That  to 
enhance  ike  apparent  value,  he  caused  a  fictitious  second  trust 
to  be  placed  thereon  purporting  to  secure  notes  to  one  Edward 
Burkett  in  the  amount  of  $7,600  for  money  purporting  to 
have  been  lent  by  him.    That  Burkett  was  a  young  man  without 
means,  a  clerk  of  Stone's,  and  had  not  in  fact  advanced  a  dol- 
lar on  said  land.    That  said  transaction  was  for  the  purpose  of 
deception  and  fraud  in  inducing  subscribers  to  a  syndicate  for 
the  purchase  of  said  land.     Said  land,  18  acres  in  area,  was 
known  as  Wesley  park.    That  said  Stone  proceeded  to  organize 
a  small  syndicate  to  purchase  said  land  for  $21,600,  which  he 
represented  to  be  its  cost.    That  a  cash  payment  of  $7,000  was 
obtained,  the  land  remaining  subject  to  the  first  and  second 
trusts  aforesaid.     That  sometime  thereafter  defendant  Driver 
discovered  the  deceit  that  had  been  practised  by  Stone  in  the 
matter  of  the  Burkett  notes  and  trust,  and  complained  to  Stone 
and  other  promoters  of  said  syndicate.     That  thereupon  said 
Stone  proposed  to  Driver  and  others  that  a  new  syndicate  be 
formed  among  govemment  employees  to  purchase  said  land, 
enabling  the  first  syndicate  to  make  a  profit.     That  with  this 
intent  defendants  Driver,  Keleher,  Fitz  Simons,  and  others 
confederated  together  to  form  a  new  syndicate,  of  which  com- 
plainants and  others  were  induced  to  become  members  by  their 
representations.     That  said  promoters  were  authorized  to  sell 
said  land  at  a  less  sum  than  $40,000,  and  it  was  agreed  that 
upon  a  sale  for  $40,000,  they  and  their  confederates  should 
recMve  a  large  part  of  said  $40,000  as  profits  to  be  paid  out  of 
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the  money  contributed  to  the  new  syndicate.  That  said  def end- 
antSy  acting  in  combination  with  the  purpose  to  defraud  com- 
plainants by  inducing  the  purchase  of  said  land  at  a  price  far 
above  its  cost  and  value,  represented  that  they  and  others  would 
also  be  purchasers  of  said  land  on  the  same  terms  with  other 
members  of  the  new  syndicate,  and  would  pay  the  same  price 
for  their  shares,  and  all  profits  should  be  equally  shared.  Said 
defendants  studiously  concealed  that  they  were  interested  ad- 
versely, and  were  to  derive  large  profits  by  the  organization  of 
the  new  syndicate,  which  were  to  come  from  the  money  con- 
tributed by  complainants,  out  of  the  purchase  of  their  shares. 
Plaintiffs  were  ignorant  of  any  interest  of  defendants  in  said 
land,  and  they  stated  that  they  had  none.  Relying  on  these 
statements  implicitly  and  on  the  judgment  of  defendants,  and 
their  representation  that  the  land  could  not  be  purchased  for 
less  than  $40,000,  which  was  a  cheap  price,  and  that  it  was  of- 
fered at  this  low  price  because  it  was  the  last  holding  of  a 
large  syndicate  which  desired  to  sell  because  they  were  com- 
pelled to  close  up  their  affairs,  plaintiffs  agreed  to  become  mem- 
bers of  the  new  syndicate.  Defendants  represented  that  $28,- 
400  of  the  cost  price  would  have  to  be  paid  in  cash,  and  that 
trusts  aggregating  $11,600  would  be  placed  on  the  land  which 
would  be  paid  off  by  pro  rata  assessments  upon  the  members. 
They  represented  that  the  new  syndicate  would  be  organized 
on  the  basis  of  fifty-seven  shares  at  $500  per  share.  That  plain- 
tiffs and  others  relying  on  these  representations  did  subscribe 
for  shares  and  paid  the  said  sum  of  $500  per  share,  having  no 
reason  to  doubt  the  truth  thereof. 

That  plaintiffs  were  ignorant  of  the  fact  that  the  promoters 
of  the  syndicate,  including  the  three  defendants  Keleher,  Fitz 
Simons,  and  Driver,  had  or  would  have  any  interests  adverse  to 
those  of  your  complainants  and  others,  and  that  the  purpose  of 
the  syndicate  was  to  unload  the  propert;^  upon  complainants 
at  a  fictitious  price,  which  would  enable  the  owners  of  the  land, 
by  the  use  of  the  money  of  plaintiffs,  to  buy  the  land  of  them- 
selves at  a  price  that  would  realize  for  them  a  large  profit  by 
the  deception  practised  on  your  complainants,  and  would  en- 
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able  such  of  them  as  took  shares  in  the  syndicate  to  acquire  the 
same  free  of  cost  to  themselves,  out  of  the  illegal  profits  realized 
from  complainants  and  others  joining  the  syndicate  on  their 
faith  and  integrity  in  the  fair  dealing  of  its  promoters.  That 
plaintiffs  but  for  the  deception  practised,  would  not  have  taken 
an  interest  in  the  syndicate. 

That  your  complainants  and  others  similarly  situated  paid 
$500  per  share,  as  aforesaid,  and  with  the  money  obtained  the 
defendants  purchased  of  themselves  and  the  said  syndicate 
members  acting  in  co-operation  with  them  the  land  agreed  to  be 
bought.  The  title  was  taken  in  the  name  of  Edwin  C.  Fitz 
Simons  and  Timothy  D.  Keleher,  trustees,  by  a  deed  from 
David  D.  Stone  and  George  W.  Driver,  trustees.  Said  real 
estate  being  known  and  described  as  lots  10,  11,  12,  and  part  of 
lot  9  in  Murdock's  part  of  the  "Friendship"  tract  That  said 
trustees  subsequently  divided  said  lands  into  blocks  1  to  11  in- 
clusive in  the  subdivision  known  as  Wesley  park ;  the  same  be- 
ing recorded.  That  later  Timothy  D.  Keleher  resigned  as 
trustee,  and  the  defendant  Peter  J.  Meehan  was  substituted  in 
his  stead. 

That  the  plaintiff  John  H.  Brunemer  is  the  holder  of  an  in- 
terest as  tenant  in  common  of  said  land  by  reason  of  ownership 
of  certificates.  Plaintiff  W.  W.  White  a  two  fifty- 
sevenths  interest  as  tenant  in  common  by  person  of  the  owner- 
ship of  certificates  representing  shares;  plaintiff  C.  M.  Park 
a  one  fifty-seventh  interest  by  reason  of  the  ownership  of  a 
certificate;  plaintiff  Mrs.  C.  M.  Park  a  one  fifty-seventh  in- 
terest by  reason  of  the  ownership  of  a  certificate,  and  plaintiff 
Davenport  a  five  and  seven-eighths  fifty-seventh  interest  In- 
reason  of  the  ownership  of  certificates  representing  five  seven- 
eighths  shares.     Copies  of  certificates  are  attached  as  exhibits. 

That  some  months  after  the  organization  of  the  present  syn- 
dicate, there  came  a  time  of  financial  stress  which  lasted  for 
several  years.  That  plaintiffs  became  of  the  opinion  that  the 
promoters  had  been  oversanguine  and  had  overvalued  the  real 
estate,  but  continued  to  have  confidence  in  their  uprightness 
and  integrity,  by  which  they  had  been  induced  to  become  mem- 
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bers  of  the  syndicate,  and  by  reason  of  said  confidence  made  no 
investigation  into  the  organization  of  the  syndicate.  That  in 
the  spring  of  1907  certain  statements  made  by  a  former  member 
of  the  syndicate  to  plaintiffs  caused  them  to  suspect  that  un- 
true representations  had  been  made  by  defendants,  and  caused 
them  to  consult  attorneys  with  reference  to  the  matter.  That 
the  records  in  the  office  of  the  recorder  of  deeds  were  examined 
by  said  attorneys,  and  thereafter  other  investigations  were  con- 
ducted by  said  attorneys  for  the  purpose  of  ascertaining  the 
facts  with  reference  to  the  organization  and  promotion  of  the 
syndicate.  That  the  defendant  Fitz  Simons  was  approached 
with  reference  to  what,  if  any,  profit  had  been  made  by  reason 
of  the  organization  of  the  syndicate,  but  no  information  was 
obtainable  from  him  except  with  reference  to  matters  of  public 
record  or  that  related  to  his  accounts  subsequent  to  his  trustee- 
ship. That  by  means  of  co-operation  between  complainants 
and  their  attorneys,  they  discovered  that  the  several  representa- 
tions herein  recited  as  having  been  made  to  the  complainants 
were  imtrue,  some  time  in  the  year  1908,  together  with  certain 
documentary  proof  thereof,  and  that,  acting  with  due  and  or- 
dinary diligence  and  pursuing  such  means  of  information  as 
was  liought  proper,  expedient,  and  necessary  until  there  was 
accumulated  evidence  that  in  the  opinion  of  plaintiffs  satisfied 
them  that  the  defendants  Keleher,  Fitz  Simons,  and  Driver  and 
others  had  perpetrated  a  fraud  upon  them  in  the  organization 
of  the  syndicate,  and  had  worked  off  on  complainants  at  a  high 
and  fictitious  price  land  of  much  smaller  value. 

That  among  the  shareholders  in  said  syndicate  was  one  Galen 
L.  Tait.  That  plaintiffs  and  others  continued  to  pay  their 
assessments  on  the  property  of  the  syndicate  as  the  same  be- 
came due.  That  said  Galen  L.  Tait  is  a  real  estate  operator 
and,  acting  in  conjunction  with  his  partner,  Augustus  Omwake, 
conceived  a  plan  to  acquire  the  property  of  the  Wesley  Park 
Syndicate.  That  to  this  end  he  interested  at  least  one  of  the 
two  trustees  then  controlling  the  property  of  the  syndicate, 
and  through  said  trustee  induced  and  brought  about  the  sale 
of  the  syndicate  property  to  himself  and  Cm  wake  at  a  figure  far 
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below  the  real  value  of  the  property,  namely  the  sum  of  $20,- 
000.    That  at  this  time  the  real  estate  was  divided  into  build- 
ing lots.     It  was  agreed  between  the    defendants    Tait    and 
Omwake  that  the  property  should  be  sold  to  the  latter  for  a 
cash  payment  of  only  $1,500,  and  that  the  payment  of  the  re- 
mainder should  be  deferred  over  a  period  of  seven  years  with 
the  privilege  of  releasing  any  lot  on  the  payment  of  $150  per 
lot.    That,  pursuant  to  this  agreement,  which  had  for  its  ob- 
ject a  sale  of  the  property  at  a  price  that  would  net  its  pro- 
moters a  large  return  without  risk,  the  real  estate  herein  men- 
tioned was,  by  agreement  made  May  1,  1906,  sold  by  Edwin  C. 
Fitz  Simons  and  Peter  J.  Meehan,  trustees,  to  Galen  L.  Tait 
and  Augustus  B.  Omwake,  on  payment  of  $1,500  and  the  exe- 
cution of  notes  for  $18,500  and  a  deed  of  trust  to  secure  the 
same ;  said  notes  to  run  f roni  one  to  seven  years  from  May  24, 
1906;  a  further  part  of  said  agreement  being  that  ten  lots 
should  be  released  on  the  payment  of  $1,500  and  other  lots  on 
the  payment  of  $150  per  lot.    This  agreement  was  the  result  of 
collusion  between  said  Tait  and  Omwake  and  either  or  both  of 
the  syndicate  trustees,  and  was  for  the  purpose  of  enabling  said 
Tait  and  Omwake  to  pay  for  the  property  out  of  the  sales  of  the 
same.    That  thereafter  said  Tait  and  Omwake  put  the  said  lots 
on  sale  and  disposed  of  a  number  of  them  at  prices  largely  in 
excess  of  the  price  at  which  the  syndicate  trustees  had  sold  or 
purported  to  sell  the  same.    Plaintiffs  further  aver  that,  owing 
to  the  financial  depression,  the  sale  of  the  lots  did  not  proceed  as 
rapidly  as  anticipated,  and,  in  further  pursuance  of  the  scheme 
to  enable  the  property  to  be  sold  at  a  large  profit,  when  the  notes 
for  the  purchase  money  fell  due,  plaintiffs  aver  that  they  were 
extended  by  said  trustees  who  acted  without  consultation  with 
and  without  reference  to  the  wishes  of  the  syndicate  members. 
Plaintiffs  further  aver  that,  by  reason  of  the  matters  and 
things  hereinbefore  set  forth,  they  have  utterly  lost  faith  and 
confidence  in  their  trustees  Fitz  Simons  and  Meehan,  and  that 
they  are  entitled  to  have  the  sale  of  the  property  sold  to  Tait  and 
Omwake  vacated  and  canceled,  except  as  to  sales  to  innocent 
purchasers  without  notice,  and  to  have  discovery  and  account- 
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ing  of  their  trustees,  and  to  have  said  Fitz  Simons  and  Meehan 
removed  as  trustees,  and  to  have  the  shares  or  interest  in  the 
said  syndicate  held  by  Driver,  Fitz  Simons,  Meehan,  and  Tait 
canceled  in  default  of  a  full  accounting  and  settlement. 

The  prayers  are:  First,  that  the  defendants  Driver,  Fitz- 
Simons,  and  Keleher  be  required  to  discover  and  set  forth  the 
full  and  complete  history  of  their  transactions  with  the  Wesley 
Park  Syndicate,  and  to  state  what  arrangement  or  agreement 
there  was  between  them  and  the  former  syndicate  owning  the 
land  with  relation  to  the  formation  of  the  present  syndicate. 

Second:  That  the  defendants  Fitz  Simons,  Tait,  Omwake, 
and  Meehan  be  required  to  discover  and  set  forth  the  full  his- 
tory of  the  transaction  whereby  the  real  estate  was  conveyed  to 
said  Tait  and  Omwake,  and  to  state  who  were  interested  with 
them. 

Third :  That  the  defendants  Fitz  Simons,  Meehan,  Tait,  and 
Omwake  be  enjoined  pending  this  suit  and  perpetually  there- 
after, from  disposing  of  or  encumbering  any  of  the  real  estate 
herein  described  without  an  order  of  this  court. 

Fourth:  That  the  said  defendants  be  enjoined  from  dispos- 
ing of  their  interests  in  the  syndicate  or  encumbering  the  same 
in  any  way,  and  that  their  said  interests  be  canceled. 

Fifth:  That  the  defendants  Fitz  Simons,  Driver,  Meehan, 
Keleher,  Omwake,  and  Tait  be  required  to  account  to  plaintiffs 
for  the  amount  due  by  them  on  account  of  the  matters  and 
things  hereinbefore  set  forth. 

Sixth :  That  the  defendants  Fitz  Simons  and  Meehan  be  re- 
moved as  trustees  of  the  said  real  estate. 

Seventh:  That  the  sale  of  the  real  estate  herein  described 
by  Fitz  Simons  and  Meehan,  trustees,  to  Tait  and  Omwake,  be 
set  aside  except  so  far  as  to  sale  of  lots  in  the  subdivision  here- 
inbefore described  have  been  made  heretofore,  and  that  said 
Tait  and  Omwake  be  required  to  transfer,  assign,  and  convey 
to  the  trustees  for  the  Wesley  Park  Syndicate  all  the  notes, 
contracts,  deeds,  and  other  papers  or  things  of  value  held  by 
them  resulting  from  the  sale  pf  some  of  the  lots  herein  de- 
scribed. 

Eighth:    For  general  relief. 
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Tait  and  Omwake  answered  the  original  bill,  but  did  not 
answer  the  amended  bill,  and  have  not  appealed  from  the  de- 
cree. 

Defendant  Driver  demurred  to  the  amended  bill,  and,  his 
demurrer  having  been  overruled,  answered  the  same  denying 
each  and  all  of  the  allegations  of  fraud  and  misrepresentation 
charged  therein. 

Defendants  Cable,  Merry,  and  C.  C.  Tyler  answered  the  bill 
denying  any  knowledge  of  the  facts  alleged,  and  asserting  their 
confidence  in  the  trustees. 

Edwin  C.  Fitz  Simons  answered  denying  the  allegations  of 
fraud  and  misrepresentation. 

Peter  J.  Meehan  answered  making  a  general  denial  of  the 
allegations  of  fraud  and  misrepresentation. 

An  amendment  to  the  bill  of  complaint  was  filed  November 
11,  1910,  elaborating  the  allegations  of  fraud  and  misrep- 
resentation in  the  first  amended  bill.  Replication  having  been 
filed,  depositions  were  taken,  and  the  cause  came  on  for  hear- 
ing on  the  20th  of  November,  1911. 

The  court  entered  a  decree  as  follows:  (1)  That  Fitz  Si- 
mons and  Meehan  be  removed  as  trustees  of  the  syndicate,  and 
are  directed  to  surrender  all  books,  records,  papers,  and  cer- 
tificates of  the  Wesley  Park  Syndicate  to  their  successors. 

(2)  That  Mason  N.  Richardson  and  Simon  Lyon  be  appoint- 
ed trustees  with  all  the  rights  and  powers  vested  in  said  Fitz 
Simons  and  Meehan  as  trustees,  and  such  further  powers  as 
may  be  conferred  upon  them  as  trustees  by  virtue  of  this  decree 
or  further  orders  of  this  court 

(3)  That  the  defendants  Driver,  Fitz  Simons,  and  Meehan 
are  jointly  indebted  imto  Mason  N.  Richardson  and  Simon 
Lyon  as  trustees  for  James  H.  Brimemer  and  other  original 
purchasers,  or  subsequent  transferees  of  or  from  original  pur- 
chasers for  money,  of  ten  shares  in  all  in  November  and  Decem- 
ber, 1891,  in  the  present  Wesley  Park  Syndicate  of  fifty-seven 
shares  in  the  sum  of  $7,465,  being  the  amount  due  with  inter- 
est at  the  rate  of  6  per  cent  per  annum  from  December,  1891,  by 
the  aforesaid  Driver,  Fitz  Simons,  and  Meehan,^  arising  out  of 
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the  fact  that  they  are  found  to  have  received  moneys  from 
their  associates  purchasing  ten  shares  of  the  Wesley  Park 
Syndicate  of  fif^-seven  shares  on  the  hasis  of  $40,000  for  the 
hmd  purchased  by  said  syndicate,  whereas  Uie  real  value  of 
said  land  is  found  to  have  been  $21,600,  and  when  the  sum  so 
found  due  is  collected,  the  said  Richardson  and  Lyon  as  trus- 
tees shall  hold  the  same  for  distribution  to  the  parties  entitled 
thereto,  under  the  directions  of  the  court 

(4)  That  Driver,  Fitz  Simons,  and  Meehan  are  hereby  ad- 
judged and  decreed  to  hold  the  shares  in  the  Wesley  Park  Sjti- 
dicate  in  their  names  on  the  books  of  the  Wesley  Park  Syndi- 
cate, subject  to  a  lien  in  favor  of  Mason  N.  Richardson  and 
Simon  Lyon  as  trustees  for  the  sum  of  $7,465,  found  due  by 
this  decree  from  these  defendants.  Li  the  event  said  sum  be 
not  paid  by  the  30th  day  of  January,  1912,  the  trustees  are  di- 
rected to  hold  said  shares  for  the  use  and  benefit  of  James  H. 
Brunemer  and  other  subscribers  or  their  assignees  to  the  afore- 
said ten  shares,  and  sell  or  dispose  of  the  same  under  further 
orders  of  this  court,  and  to  credit  the  net  proceeds  of  said  sale 
on  the  decree  herein  rendered  against  Fitz  Simons,  Driver,  and 
Meehan,  and  execution  for  the  balance,  together  with  the  casts 
of  this  suit,  said  costs  to  be  taxed  against  Driver,  Fitz  Simons, 
and  Meehan,  and  shall  issue  as  at  law. 

(5)  That  there  be  referred  to  the  auditor  the  matter  of  the 
amount  of  the  fees  to  be  paid  Charles  H.  Merrilat  and  Mason 
N.  Richardson  for  their  services  as  attorneys  in  this  cause, 
and  the  funds  out  of  which  same  shall  be  paid. 

(6)  That  W.  W.  White,  holder  of  one  share,  James  H. 
Brunemer,  holder  of  two  and  seven-eighths  shares,  and  Jennie 
Davenport,  holder  of  five  and  seven-eighths  shares,  acquired 
from  or  through  members  of  the  Wesley  Park  Syndicate,  are 
entitled  to  rescind  the  contracts  whereby  they  acquired  said 
shares,  and  said  contracts  are  hereby  rescinded;  and  it  is  fur- 
ther ordered  that  Driver,  Fitz  Simons,  and  Meehan  are  liable 
to  W.  W.  White  as  to  one  share,  James  H.  Brunemer  as  to  two 
and  seven-eighths  shares,  Jennie  Davenport  as  to  five  and  seven- 
eighths  shares  in  Wesley  Park  Syndicate  of  fifty-seven  shares. 
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and  that  so  much  of  this  cause  as  relates  to  the  aforesaid  shares 
be  referred  to  the  auditor  with  directions  to  ascertain  the 
amounts  paid  by  W.  W.  White,  James  H.  Brunemer,  and  Jen- 
nie Davenport  on  account  of  said  shares,  together  with  any  sum 
or  sums  received  by  them  on  account  of  dividends  on  said 
shares;  and  the  auditor  is  directed  to  allow  simple  interest  in 
stating  the  account  in  favor  of  plaintiffs.  Driver,  Fitz  Simons, 
and  Meehan  are  decreed  jointly  and  severally  liable  for  the 
amounts  found  by  the  auditor  to  have  been  paid  to  White, 
Brunemer,  and  Davenport,  and  entitled  on  their  part  to  hold 
said  shares  for  their  use  and  benefit  with  right  to  contribution 
as  between  Driver,  Fitz  Simons,  and  Meehan  for  any  and  all 
moneys  paid  by  them,  or  either  of  them,  pursuant  to  this  de- 
cree on  account  of  the  rescission  of  the  contracts. 

(7)  That  the  extension  of  time  granted  to  Tait  and  Omwake, 
within  which  to  pay  the  balance  of  deferred  purchase  money 
notes,  be  set  aside,  and  that  the  said  trustees  are  directed  to 
make  demand  of  Tait  and  Omwake  that  they  pay  within  sixty 
days  the  amount  due,  principal  and  interest,  at  this  date  on  ac- 
count of  said  deferred  purchase  money  deed  of  trust  notes. 

That,  in  the  event  said  demand  be  not  complied  with,  Mason 
Bichardson  and  Simon  Lyon  are  directed  to  accept  a  reconvey- 
ance of  the  property  conveyed  to  Tait  and  Omwake,  less  cer- 
tain oiumerated  lots  hereinafter  released  from  the  effect  of  this 
decree,  provided  that  they  shall  have  performed  the  condition 
of  payment  of  a  certain  sum  of  $1,800  as  set  forth  hereafter 
in  this  decree;  and  in  the  event  of  the  performance  of  said 
condition  and  said  Tait  and  Omwake  shall  elect  to  reconvey, 
said  trustees  are  directed  to  cancel  and  release  the  purchase 
money  deed  of  trust  notes. 

That,  upon  the  payment  to  Richardson  and  Lyon,  trustees, 
within  sixty  days,  of  the  sum  of  $1,800,  by  Tait  and  Omwake, 
said  trustees  are  vested  with  authority  either  themselves  to  hold, 
or  to  sell  and  convey  as  they  deem  best,  lots  1,  25,  26,  27,  28, 
32  and  33  in  Block  4  of  Wesley  park,  and  said  trustees  are  di- 
rected to  apply  said  sum  of  $1,800  to  the  payment  and  dis- 
charge of  all  unpaid  taxes,  general  and  special,  on  the  prop- 
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erty,  including  said  seven  enumerated  lots  thereupon  to  be 
hereby  released  from  the  lien  of  said  deed  of  trust  heretofore 
given,  and  from  the  operation  of  this  cause.  This  authority 
to  retain  title  or  sell  upon  condition  shall  be  and  is  in  operation 
forthwith  in  respect  of  whether  Tait  and  Omwake  shall 
within  sixty  days  pay  up  the  amount  now  due  on  the  purchase 
money  notes  now  outstanding,  or  shall  reconvey  the  balance  of 
the  lots  remaining  over  and  above  the  twenty-four  and  seven 
lots  herein  specifically  enumerated.  In  the  event  said  Tait  and 
Omwake  shall  perform  the  conditions  and  elect  to  pay  the  full 
amount  now  due  by  them  on  the  outstanding  purchase  money 
notes,  the  balance  remaining  of  said  $1,800,  over  and  above  the 
amount  necessary  to  defray  the  taxes  hereby  ordered  to  be 
paid,  shall  be  credited  on  said  amount  due  by  said  Tait  and 
Omwake. 

That,  in  the  event  that  neither  sum  of  $1,800  be  paid  and 
the  reconveyance  authorized  thereupon  be  made,  nor  demand 
aforesaid  for  payment  of  overdue  deed  of  trust  notes  be  paid 
or  met  by  said  Tait  and  Omwake,  Richardson  and  Lyon,  trus- 
tees, are  directed  to  take  immediate  steps  to  effect  a  foreclos- 
ure of  the  deed  of  trust  securing  said  purchase  money  notes, 
so  far  as  said  trust  has  not  been  released,  and  they  are  empower- 
ed and  directed  in  the  event  said  real  estate  does  not  bring  at 
foreclosure  proceedings  the  amount  due,  to  buy  in  the  real 
estate  for  the  use  and  benefit  of  the  Wesley  Park  Syndicate. 

That  it  is  expressly  ordered  that  the  issue  of  this  suit  does 
not  effect  title  to  lots  released  from  deed  of  trust  securing  pur- 
chase money  notes,  released  before  the  date  of  this  decree,  said 
lots  being  as  follows:  21,  22,  23,  Block  3;  29,  30,  31,  Block 
4 ;  4,  5,  6,  7,  8,  9,  12,  and  13  in  Block  5 ;  3  and  4,  Block  6 ;  32, 
33,  34,  35,  Block  7 ;  2,  3,  12,  and  13  in  Block  9,  in  said  Wesley 
Park.  And  that  as  to  these  twenty-four  enumerated  lots,  die 
bill  be  and  the  same  is  hereby  dismissed. 

Control  of  the  cause  is  reversed  by  the  court  as  to  so  much 
of  the  matters  and  things  provided  by  this  decree  that  are  not 
finally  passed  upon,  but  are  decreed  to  be  hereafter  performed, 
and  report  thereof  made  to  the  court,  said  decree  being  ex- 
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pressly  adjudged  final,  however,  as  to  the  removal  of  Fitz 
Simons  and  Meehan,  and  the  appointment  of  their  successors, 
and  as  to  the  amount  for  which  Driver,  Fitz  Simons,  and  Mee- 
han are  found  liable  on  account  of  ten  shares  sold  in  the  orig- 
inal organization  of  Wesley  Park  Syndicate  of  fifty-seven 
shares. 

From  this  decree  Driver,  Fitz  Simons,  and  Meehan  appeal. 

Mr.  Henry  E,  Dcuvis,  Mr.  Simon  Lyon,  and  Mr.  R.  B.  H. 
Lyon  for  the  appellants. 

Messrs.  Kappler  &  Merittai  and  Mr.  Mason  N.  RicJiardson 
for  the  appellees. 

Mr.  Chief  Justice  Shepaed  delivered  the  opinion  of  the 
Court: 

The  substantial  allegations  of  the. bill  were  sustained  by  the 
evidence,  the  material  facts  of  which  are  here  stated.  It  ap- 
pears that  in  1890  one  D.  D.  Stone  organized  a  syndicate  of 
eight  persons  to  purchase  the  tract  of  18  acres  of  land,  known 
as  Wesley  Park.  The  land  was  then  encumbered  by  a  trust 
for  $6,000,  the  validity  of  which  has  not  been  questioned. 
A  second  trust  was  executed  to  secure  payment  of  certain  notes 
amounting  to  $7,600  executed  to  one  Burkett,  a  clerk  in  Stone's 
office,  which  were  indorsed  to  Stone.  No  money  was  advanced 
by  Burkett,  and  the  transaction  was  fictitious. 

On  November  1,  1890,  the  land,  subject  to  the  aforesaid  en- 
cumbrances, was  conveyed  to  D.  D.  Stone  and  George  W. 
Driver,  trustees,  for  a  syndicate  of  purchasers.  The  purchase 
price  named  was  $21,600,  of  which  $13,600  were  represented 
by  the  trusts  aforesaid,  leaving  $8,000  to  be  paid  in  cash. 
Seven  persons  joining  with  Stone  composed  this  syndicate, 
contributing  $1,000  each  thereto.  They  were  Timothy  D. 
Keleher,  Abel  Hart,  David  D.  Stone,  Genevieve  Yeager,  Theo- 
dore Davenport,  H.  J.  Rounds,  and  Edwin  C.  Fitz  Simons. 
Peter  J.  Meehan  subsequently  bought  the  share  of  D.  D.  Stone. 
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The  defendant  and  some  other  members  of  this  syndicate  of 
eight  conceived  a  plan  to  raise  a  second  syndicate  for  the  pur- 
chase of  this  land.  The  value  of  the  land  was  fixed  at  $40,100,  of 
which  the  unpaid  trusts  represented  $11,600.  The  number  of 
shares  to  be  represented  in  the  new  syndicate  were  fifty-seven. 
Dividing  the  part  of  the  purchase  price  to  be  paid  in  cash — 
$28,500 — ^by  fifty-seven  made  the  face  value  of  each  share 
$500.  November  1,  1891,  Stone  and  Driver,  trustees,  con- 
veyed the  land  to  Edwin  C.  Fitz  Simons  and  Timothy  D.  Kele- 
her,  trustees  for  the  new  syndicate,  subject  to  trusts  aforesaid 
of  $11,600.  But  ten  cash  subscribers,  for  one  share  each,  could 
be  secured.  These  were  Cassius  M.  Park,  Judson  Knight, 
Francis  H.  McKevitt,  Sarah  Klock,  James  H.  Brunemer, 
Thomas  H.  Smith,  Charles  I.  Kent,  and  J.  H.  Busher,  each  of 
whom  paid  $500  to  the  trustees. 

The  following  account  of  the  transaction  was  sent  to  the 
members  of  the  syndicate  of  eight  by  Fitz  Simons  and  Keleher, 
trustees: 

^^Memoranda  of  Sale  of  Property  Adjoining  Methodist  Uni- 
versity Site.** 

Sold  to  E.  C.  Fitz  Simons  and  T.  D.  Keleher,  Trus- 
tees     , . .   $40,100 

Cost     21,600 

Profit $18,500 

New  Syndicate  formed  consisting  of  57  shares  at  $500  $28,500 
Deeds  of  Trust  on  Property  11,600 


$40,100 
Beceipts. 

Cash  for  10  shares    $5,000 

The  unsold  shares  in  the  new  syndicate  consisting  of  forty- 
seven  were  divided  between  the  members  of  the  syndicate  of 
eight,  alloting  to  each,  five  and  seven-eighths  shares,  which  rep- 
resented their  respective  interests  in  the  land. 
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The  ten  new  subscribers  had  confidence  in  the  members  of 
the  old  syndicate  who  induced  them  to  subscribe ;  were  unaware 
that  any  profits  had  been  made  in  the  sale,  and  believed  that 
all  parties  were  on  an  equal  footing.  It  appears  that  the  syn- 
dicate of  eight  received  the  benefit  of  the  cash  contributed  by 
the  new  subscribers.  It  was  used  to  pay  off  part  of  the  mort- 
gage, but  the  first  syndicate  members,  instead  of  contributing 
to  the  payment  in  money,  received  the  benefit  of  the  same  by 
way  of  credits  to  each  upon  the  amount  of  the  assessment  that 
he  should  have  paid  in  full.  Moreover,  $725  were  charged  as 
commissions,  but  to  what  person  paid,  or  on  what  ground,  does 
not  appear.  The  trustees  appear  to  have  kept  no  book  account 
of  these  transactions,  or  of  others  relating  to  the  trust,  from 
which  information  could  have  been  obtained  by  the  beneficiar- 
ies, had  their  suspicions  been  aroused.  They  were  in  posses- 
sion of  no  information  to  put  them  upon  inquiry,  or  to  shake 
their  confidence  in  the  trustees  and  others  of  the  syndicate  of 
eight,  upon  whose  representations  they  had  entered  into  the 
new  syndicate. 

The  complainants,  who  sue  on  behalf  of  themselves  and 
others  similarly  situated,  held  shares  as  follows:  Brunemer, 
one  share  by  subscription,  one  share  by  purchase  from  Keleher, 
and  one  and  seven-eighths  shares  by  purchase  from  the  estate 
of  Abel  Hart;  W.  W.  White,  two  shares  by  purchase  from 
Hart's  estate;  Cassius  M.  Park,  one  share  by  subscription; 
Mrs.  C.  M.  Park,  one  share  by  purchase,  apparently  from  one 
of  the  cash  subscribers ;  Jennie  W.  Davenport,  five  and  seven- 
eighths  shares  by  purchase  from  her  husband,  Theodore  Dav- 
enport, who  was  a  member  of  the  syndicate  of  eight.  Hart  and 
Stone  are  dead.  Keleher  has  disposed  of  his  shares,  and  is  out 
of  the  jurisdiction,  as  are  others  of  the  syndicate  of  eight 
None  of  the  other  subscribers  to  the  new  syndicate  have  made 
themselves  parties.  With  this  brief  statement  of  the  facts, 
the  several  assignments  of  error  will  be  considered  in  their 
order. 

1.  Although  years  have  elapsed  since  the  formation  of  the 
new  syndicate,  we  do  not  find  that  the  delay  in  ascertaining 
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the  facts  and  bringing  this  suit  is  inexcusable.  The  circum- 
stances of  the  trust  relations  of  the  parties,  the  confidence  of 
the  plaintiffs,  and  the  concealment  of  the  fraud,  furnished  rea- 
sonable excuse  for  the  delay.  George  v.  Ford,  36  App.  D.  C. 
315-332;  see  also  New  Sombrero  Phosphate  Co.  v.  Erhnger 
L.  E.  5  Ch.  Div.  73-117,  46  L.  J.  Ch.  X.  S.  425,  36  L.  T.  N.  S. 
222,  25  Week.  Kep.  436. 

2.  The  conduct  of  the  trustees  has  been  such  that  their  re- 
moval was  necessary  and  proper  in  the  interest  of  all  concerned 
in  the  affairs  of  the  syndicate.  Having  removed  them,  it  was, 
of  course,  necessary  to  appoint  others. 

8.  The  actual  profits  made  by  the  syndicate  of  eight  to  which 
the  three  defendants  belonged,  in  the  resale  of  the  land  to  the 
new  syndicate  organized  by  them  for  the  purpose,  was  $18,500. 
This  profit  was  unlawfully  made;  and  justice  and  equity  de- 
mand that  they  should  be  held  accoimtable  for  it  Ferguson  v. 
Batenum,  1  App.  D.  C.  279-296;  Las  Ovas  Co.  v.  Davis,  35 
App.  D.  C.  372-381.  The  proportion  of  this  profit  received  by 
the  three  defendants  was  $6,937.50,  instead  of  $7,465,  as  re- 
cited in  the  decree;  which  sum  they  were  declared  liable  for 
to  the  subscribers  to  the  new  syndicate,  and  ordered  to  pay  to 
the  newly  appointed  trustees,  with  interest  at  the  rate  of  6  per 
cent  per  annum  from  December  1,  1891,  for  distribution  to  the 
parties  entitled  thereto  under  the  direction  of  the  court. 

There  was  no  error  in  holding  that  the  other  members  of  the 
syndicate  were  not  necessary  parties  to  the  suit.  Either  one 
or  all  of  the  parties  who  participated  in  the  secret  profits  could 
be  sued.  Las  Ovas  Co.  v.  Davis,  35  App.  D.  C.  372-379 ;  Dav- 
is v.  Las  Ovas  Co.  227  U.  S.  380,  57  L.  ed.  — ,  33  Sup.  Ct 
Eep.  197 ;  Old  Dominion  Copper  Min.  &  Smelting  Co.  v.  Bige- 
low,  188  Mass.  315-329,  108  Am.  St.  Eep.  479,  74  N.  E.  653. 
So  much  of  the  decree  as  awards  recovery  against  the  defend- 
ants for  their  share  of  the  secret  profits  is  correct,  but  it  must 
be  modified  and  corrected  so  as  to  make  the  principal  amount 
decreed  to  be  paid  $6,937.50. 

4.  The  fourth  paragraph  of  the  decree  declaring  an  equitable 
lien  upon  the  defendants'  shares  and  interests  in  the  syndicate 
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land,  to  the  extent  of  the  recovery  before  ordered,  must  also  be 
modified  and  amended  so  as  to  make  the  amount  of  total  lien 
$6,987.50,  with  interest,  instead  of  $7,465,  as  therein  recited. 

5.  The  sixth  paragraph  of  the  decree  relates  to  the  shares 
of  plaintiffs  acquired  not  by  original  subscription,  but  by  pur- 
chase of  shares  that  had  been  issued  to  certain  members  of  the 
syndicate  of  eight,  of  which,  it  will  be  remembered,  each  re- 
ceived five  and  seven-eighths  shares  in  the  new  syndicate.  Of 
these,  White  holds  one  share,  Brunemer  two  and  seven-eighths, 
and  Jennie  Davenport  five  and  seven-eighths  shares.  The  con- 
tracts by  which  they  acquired  these  shares  are  declared  rescind- 
ed. The  defendants  are  declared  liable  to  plaintiffs,  respect- 
ively, for  these  shares,  and  reference  is  made  to  the  auditor  to 
ascertain  the  amounts  paid  by  each  of  the  aforesaid  parties  on 
accoimt  of  their  purchase  of  said  shares,  and  assessments  there- 
on, for  which,  with  interest,  the  said  defendants  are  declared 
jointly  and  severally  liable. 

We  are  of  the  opinion  that  so  much  of  the  decree  as  is  con- 
tained in  paragraph  six,  which  rescinds  those  purchases,  is 
without  support  in  the  pleadings  and  evidence.  The  shares 
were  not  purchased  from  the  defendants  or  either  of  them,  and 
the  parties  with  whom  they  made  their  contract  of  purchase  are 
not  before  the  court.  Moreover,  the  defendants  have  been  de- 
creed to  pay  to  the  trustees  their  entire  proportion  of  the  profits 
received,  and  this  recovery  is  in  addition  to  that.  Their  burden 
will  have  been  discharged  when  they  comply  with  the  decree 
requiring  them  to  accoimt  therefor  to  the  trustees.  As  it  ap- 
pears that  White  and  Brunemer,  having  confidence  in  the  rep- 
resentations made  as  to  the  purchase  price  and  value  of  the 
land,  purchased  their  said  additional  shares  in  good  faith  and 
for  a  valuable  consideration,  they  are  entitled  to  a  proportional 
share  in  the  distribution  of  the  proceeds  of  the  syndicate  in  the 
final  settlement  of  its  affairs.  It  seems  equitable  also  that  they 
should  share  in  the  distribution  of  the  proceeds  of  the  recovery 
of  the  secret  profits  decreed  against  the  defendants,  in  propor- 
tion to  the  actual  price  paid  for  the  additional  shares  together 
with  the  assessments  paid  them,  if  any,  which  can  be  ascer- 
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tained  in  the  accounting  before  the  auditor,  subject,  however,  to 
a  preference  of  such  of  the  shares  of  the  ten  subscribers  as  may 
be  presented  to  the  auditor.  As  to  the  shares  held  by  Jennie 
Davenport  the  situation  is  different.  Those  shares  were  issued 
to  her  husband,  Theodore  Davenport,  who  was  a  member  of 
the  syndicate  of  eight,  and  shared  in  the  profits  of  the  same  in 
the  same  manner  as  the  defendants  and  other  members  did. 
She  is  not  shown  to  be  a  bona  fide  purchaser  from  him  for  a 
valuable  consideration.  She  as  the  assignee,  and,  standing  in 
the  shoes  of  one  of  the  wrongdoers,  is  not  entitled  to  share  in 
the  money  ordered  paid  by  the  defendants  as  their  share  of  the 
proceeds  of  the  wrong.  The  most  that  she  is  equitably  entitled 
to  is  to  share  in  the  final  distribution,  when  the  lands  of  the 
syndicate  shall  have  been  sold  and  the  net  proceeds  thereof  as- 
certained. As  the  final  account  must  be  taken  by  the  auditor 
under  the  direction  of  the  court,  it  is  proper  to  indicate  as 
far  as  possible  the  manner  in  which  final  distribution  shall  be 
made. 

(a)  The  ten  cash  subscribers  and  their  assignees  are  entitled 
to  preference  in  the  distribution  of  the  amount  decreed  here- 
in to  be  paid  by  the  defendants  as  their  part  of  the  secret  prof- 
its. If  all  of  the  ten  shares  are  presented  and  represented  in 
the  accounting,  the  entire  recovery  from  the  defendants  should 
be  divided  equally  between  the  holders  of  the  said  shares  accord- 
ing to  the  number  held  by  each.  If  all  be  not  represented,  then 
one  tenth  of  the  said  f  imd  shall  be  allotted  to  each  of  said  shares. 
If  all  of  said  shares  be  not  represented,  the  remainder  of  said 
fund  shall  first  be  shared  in  by  the  plaintiffs  Brunemer  and 
White,  and  by  such  others  as  may  hold  by  bona  fide  purchase 
shares  derived  from  members  of  the  syndicate  of  eight,  prior 
to  the  institution  of  this  suit,  who  may  present  the  same  to  the 
auditor  with  the  necessary  proof  of  valuable  consideration 
and  good  faith.  None  of  such  shareholders  shall  receive  allot- 
ment as  the  owner  of  a  full  share,  but  such  proportion  only  as 
the  purchase  price  paid  by  him  for  each  share  and  any  assess- 
ment paid  thereon  by  him  bear  to  the  face  value  of  a  single 
share,  together  with  interest  from  time  of  purchase  and  pay- 
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ment  If  there  be  a  part  of  said  fund  remaining  after  the  dis- 
tribution as  aforesaid,  then  the  same  shall  be  returned  to  the 
said  defendants. 

(b)  The  members  of  the  syndicate  of  eight  and  their  as- 
signeesy  who  may  not  be  able  to  prove  bona  fide  purchase  for  a 
valuable  consideration  as  hereinbefore  provided,  are  not  to  be 
excluded  from  a  participation  in  the  proceeds  to  be  derived  from 
the  sale  of  the  remaining  land  of  the  syndicate  when  final  dis- 
tribution shall  be  made.  But  each  share  so  presented  shall  have 
first  deducted  therefrom  the  proportion  of  secret  profits  proper- 
ly chargeable  thereto,  with  interest,  as  heretofore  determined. 

(c)  The  defendants,  after  performing  the  decree  heretofore 
made  as  to  their  share  of  the  secret  profits,  shall  be  entitled  to 
participate  in  the  final  distribution  as  full  shareholders.  But 
if  any  money  shall  have  been  returned  to  them  from  the  fund 
heretofore  ordered  to  be  first  distributed,  the  same  shall  firsi 
be  deducted  from  their  shares  in  the  final  distribution. 

6.  The  paragraph  of  the  decree  providing  for  reference  to 
the  auditor  is  unobjectionable.  The  remaining  paragraphs  oi 
the  decree  affect  Tait  and  Omwake,  who  have  not  appealed 
Defendants  are  not  affected  thereby  and  have  nothing  to  com 
plain  of  therein. 

The  decree  appealed  from  is  right  in  the  main,  and  with  the 
modifications  indicated,  will  be  affirmed  The  cauae  will  be 
remanded  to  the  court  below  with  directions  to  enter  a  modified 
decree  not  inconsistent  with  this  opinion. 

The  costs  in  this  court  will  be  taxed  against  the  appellants. 

Modified  and  affirmed. 

Upon  a  motion  for  rehearing  by  the  appellants,  Mr.  Chief 
Justice  Shepabd  delivered  the  opinion  of  the  court: 

It  is  unnecessary  to  consider  but  one  ground  of  the  motion. 
It  is  contended  that  the  court  was  in  error  in  finding  that  the 
members  of  the  syndicate  of  eight — called  herein  the  old  syndi- 
cate for  convenience — ^made  a  profit  of  $18,500  in  the  sale  of 
the  land  to  the  new  syndicate.    Admitting  that  there  would  have 
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been  such  a  profit  had  they  succeeded  in  their  attempt  to  se- 
cure new  cash  subscribers  for  the  entire  fifty-seven  shares,  their 
contention  is  that,  because  only  ten  new  subscribers  were  secured 
at  $500  each,  and  the  members  of  the  old  syndicate  were  com- 
pelled in  consequence  to  take  the  remaining  shares  themselves, 
the  actual  profit  made  in  the  sale  of  the  land  was  only  $5,000. 

There  is  no  reasonable  foimdation  for  this  contention. 

The  sale  was  made  by  the  old  syndicate  to  the  new,  of  land 
costing  $21,600,  at  a  valuation  of  $40,100,  and  the  shares  of 
the  syndicate  were  fixed  at  $500  each.  The  new  subscribers, 
ten  in  number,  paid  $500  each,  receiving  ten  shares.  The  old 
syndicate  members,  having  failed  to  procure  subscribers  to  the 
remaining  forty-seven  shares,  were  compelled  to  take  those 
themselves,  or  else  abandon  their  scheme.  Preferring  not  to 
abandon  the  scheme,  they  divided  the  shares  equally,  appro- 
priating to  themselves  also  the  $5,000  obtained  on  the  ten  new 
subscriptions. 

Land  costing  them  $21,600  was  thus  capitalized  at  $40,100, 
making  the  profit  in  the  sale  of  the  land  amount  to  $18,500. 
Having  failed  to  obtain  the  remaining  sum  of  $13,500  from 
new  subscribers  as  expected,  they  took  it  in  shares  on  the  basis 
of  the  new  capitalization.  The  memorandum  of  the  transaction 
furnished  to  each  member  of  the  old  syndicate,  but  kept  from  the 
knowledge  of  the  new  subscribers^  shows  that  they  so  understood 
it.  Had  there  been  a  rescission  of  the  cash  subscriptions  of 
the  ten  new  members,  on  account  of  misrepresentations,  the  old 
syndicate  would  have  the  land  back,  charged  only  with  the  $5,- 
000  and  interest  In  other  words,  all  of  the  parties  would  have 
been  put  in  statu  quo.  But  this  was  not  the  scheme  of  the  bill. 
The  new  subscribers  elected  to  hold  their  shares,  and  sued  to 
compel  the  old  syndicate  members  to  account  for  the  unlawful 
profit.  The  new  syndicate  remains  undissolved,  and  the  title 
to  the  land,  is  still  in  it. 

The  members  of  the  old  syndicate,  having  made  this  illegal 
profit,  are  decreed  to  make  restitution.  This  restitution  made, 
the  interest  in  the  land  remains  as  before, — ten  fifty  sevenths 
in  the  new  subscribers,  and  fourth-seven  fifty  sevenths  in  the 
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eight  members  of  the  old  syndicate.  They  will  share  in  the  final 
distribution  of  the  proceeds  of  the  land  in  those  proportions. 
This  is  the  effect  of  the  opinion  reforming  the  decree  and  direct- 
ing the  accounting  and  distribution.  As  but  three  members  of 
the  old  syndicate  were  parties  to  the  bill,  there  is  a  decree  against 
them  for  their  proportion  of  the  profit  divided.  Those  who 
were  not  parties  are  made  to  account  for  their  respective  shares 
of  the  profit,  as  a  condition  of  sharing  in  the  final  distribution. 
If  the  land  shall  have  increased  in  value  during  these  years 
of  litigation,  they  may  yet  realize  on  their  actual  investment; 
what  they  will  and  ought  to  lose  is  the  unlawful  profit  made 
in  the  sale  to  the  new  syndicate.  The  motion  for  rehearing  is 
denied. 

In  consideration  of  the  delay  of  the  plaintiffs  in  asserting 
*heir  rights,  the  court  has  concluded  that  it  will  be  equitable 
to  charge  the  defendants  with  interest  on  the  recovery  against 
them  only  from  June  1,  1909,  the  date  of  filing  the  bill,  instead 
of  from  the  date  of  conveyance  as  directed  in  the  former  opin- 
ion ;  and  the  interest  ordered  to  be  charged  by  the  auditor  in 
the  accounting  directed  in  paragraph  (b)  will  also  be  charged 
from  June  1,  1909. 

In  these  respects  the  former  opinion  is  amended,  and  the 
court  below  in  entering  the  decree  ordered  will  be  governed 
thereby. 


OLIVER   CHILLED   PLOW   WORKS  v.   THE   WM.   J. 
OLIVER  MANUFACTURING  COMPANY. 


Tbademabk;  Name  of  Individual. 

1.  The  surname  "Oliver"  displayed  as  an  acrostic  symbol  and  surmounted 
by  the  Christian  name  "Wm.  J."  does  not  present  the  name  in 
such  a  "particular  or  distinctive  manner**  within  the  meaning  of 
sec.  5  of  the  trademark  act  of  Congress  of  February  25,  1905,  as  to 
entitle  it  to  registration.  (Following  Re  Artesian  Mfg.  Co,  37  App. 
D.  C.  113.) 
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2.  It  seems  that  a  surname  which  has  been  associated  for  half  a  century 
with  plows  of  a  certain  manufacture  is  not  entitled,  on  the  ground 
that  it  would  create  confusion  in  trade,  to  registration  as  a  trademark 
by  a  rival  manufacturer,  where  he  does  not  display  the  name  in  such 
a  manner  as  to  give  such  a  distinctive  impression  to  the  eye  of  the 
ordinary  observer  as  to  outweigh  the  significance  of  the  mere  name. 

No.    838.    Patent   Appeals.    Submitted   January    21,    1913.    Decided 
February  25,  1913. 

Heabino  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents^  dismissing  a  notice  of  opposition  to  the  registration 
of  a  trademark.  Reversed. 

Xhe  facts  are  stated  in  the  opinion. 

Mr.  H.  A.  Seymour  and  Mr.  Oeorge  Ford  for  the  appellant 

Mr.  Julian  C.  Dowell  and  Mr.  E.  W.  Bradford  for  the  ap- 
pellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

The  appellant,  Oliver  Chilled  Plow  Works,  appeals  from  a 
decision  of  the  Commissioner  of  Patents  in  an  opposition  pro- 
ceeding in  which  it  seeks  to  prevent  registration  of  the  following 
trademark  by  appellee,  the  WnL  J.  Oliver  Manufacturing  Com- 
pany: 

THEW^J 
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It  appears  that  appellant  is  extensively  engaged  in  the  manu< 
facture  and  sale  of  plows  in  South  Bend,  Indiana.  Its  business 
was  originally  established  by  James  Oliver  and  others  more 
than  fifty  years  ago.  The  plows  manufactured  by  appellant 
company  are  known  to  the  trade  as  "Oliver  Plows"  or  "Oliver 
Chilled  Plows,"  and  are  generally  marked  with  the  word 
"Oliver."  It  has  four  registered  trademarks,  obtained  by  it 
and  its  predecessors,  which  are  set  up  in  the  notice  of  opposition, 
copies  of  which  were  introduced  in  evidence.  They  are  as  fol- 
lows; "Oliver  South  Bend  Plow,"  "The  Oliver,"  "Oliver," 
and  "Oliver,"  registered  under  the  ten-year  proviso  of  the 
trademark  act  of  1905.  It  is  alleged  in  the  notice  of  opposition 
that  the  mark  sought  to  be  registered  by  applicant  is  anticipated 
by  the  above  registered  marks.  • 

It  appears  that  about  December,  1908,  Wm.  J.  Oliver,  the 
sole  owner  of  the  capital  stock  of  appellee  company,  began  the 
manufacture  of  plows  in  Knoxville,  Tennessee,  on  an  extensive 
scale ;  that  these  plows  are  marked  by  the  words  "The  Wm.  J. 
Oliver  Manufacturing  Co.,  Knoxville,  Tenn.,"  on  the  handles 
and  sides  of  the  plow,  and  with  the  words  "The  Wm.  J.  Oliver 
Improved"  on  the  top  of  the  beam,  while  the  mark  for  which 
registration  is  sought  is  stamped  on  the  front  of  the  mold  board. 
It  further  appears  that  appellee  has  obtained  two  registrations 
for  the  above  mark,  with  the  words  "The  Wm.  J."  omitted. 
One  registration  was  for  use  on  "mining  cars,  contractors'  dump 
cars,  spreader  cars,  and  ballast  cars,"  and  the  other  for  "marble 
finishing  machinery,  screens,  tipples,  drums,  hoisting  engines, 
derricks^  winches,  pulleys,  sheaves,  fans,  saw-frames,  skips, 
and  journal  blocks."  Of  course,  appellant  company  could  have 
no  objection  to  the  use  of  the  mark  under  either  of  these  r^s- 
trations,  inasmuch  as  it  would  in  no  way  interfere  with  their 
business  in  the  manufacture  and  sale  of  plows. 

The  Examiner  of  Interferences  in  his  decision  makes  a 
timely  criticism  of  much  of  the  evidence  appearing  in  the 
record,  as  follows :  "At  this  point  it  may  be  stated  that  there 
is  a  great  mass  of  testimony  in  this  case  which  is  entirely  irrel- 
evant  to    the   questions   which   this   tribunal   is   called   upon 


Digitized  by 


Google 


128      OLIVER  C.  PLOW  WORKS  v.  WM.  J.  OLIVER  MFG.  CO. 

Opinion  of  the  Court.  [40  App. 

to  decide.  The  record  is  fidl  of  matters  which  relate  solely 
to  the  question  of  unfair  competition  in  trade,  which  matters  it 
has  been  repeatedly  held  cannot  be  considered  in  a  trademark 
opposition.  The  only  question  for  consideration  here  is  whether 
or  not  applicant  is  entitled  to  register  his  mark,  and  such  mat- 
ters as  the  painting  of  the  plows,  the  quality  and  reputation  of 
the  goods  of  the  parties,  the  prices  at  which  the  plows  are  sold, 
and  similar  matters,  are  irrelevant  to  this  controversy." 

In  determining,  however,  whether  a  mark  is  entitled  to  be 
registered  as  a  technical  mark,  it  is  proper  to  take  into  con- 
sideration the  circumstances  surrounding  its  use.  The  name 
"Wm.  J.  Oliver''  in  the  mark  would  be  much  more  apparent  on 
an  article  covered  over  with  inscriptions  containing  the  name 
than  if  used  as  the  sole  distinguishing  mark.  For  fifty  years  appel- 
lant company  has  been  selling  "Oliver"  plows,  until  its  trade 
has  extended  over  the  world.  Farmers  know  the  plow  by  the 
name  "Oliver,"  and  would  not  know  whether  the  Oliver  who 
established  the  South  Bend  Works  was  James  or  Wm.  J.  No 
name  probably  is  so  generally  and  intimately  associated  in  the 
mind  of  the  farmer  with  plows  as  the  name  "Oliver."  With 
these  conditions  in  mind,  we  think  the  average  person  would 
have  little  diflSculty  in  deciphering  the  mark  at  a  glance.  The 
addition  of  the  Christian  name  "Wm.  J."  at  once  suggests  a 
man's  name,  and  directs  attention  to  the  acrostic  symbol  reveal- 
ing the  surname  as  its  dominating  characteristic,  instead  of 
giving  an  impression  that  would  tend  to  obscure  the  name. 

We  think  this  mark  is  within  the  prohibition  of  sec.  5  of 
the  trademark  act  [33  Stat,  at  L.  726,  chap.  592,  U.  S.  Comp. 
Stat.  Supp.  1911  p.  1461],  which  provides  "that  no  mark 
which  consists  merely  in  the  name  of  an  individual,  firm,  cor- 
poration, or  association,  not  written,  printed,  impressed,  or 
woven  in  some  particular  or  distinctive  manner,  or  in  associa- 
tion with  a  portrait  of  the  individual  .  .  .  shall  be  registered 
under  the  terms  of  this  act."  The  scope  of  the  statute  is  well 
defined  in  Ex  parie  Polar  Knitting  Mills,  154  Off.  Gaz.  251, 
as  follows:  "It  is  believed  that  the  controlling  principle  under- 
lying the  requirement  of  the  statute  that  a  mere  name,  unless 
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written  or  printed  in  a  distinctive  manner,  may  not  be  regis- 
tered, is  that  the  distinctive  manner  in  which  the  name  is  dis- 
played must  be  of  a  character  as  to  give  such  a  distinctive  im- 
pression to  the  eye  of  the  ordinary  observer  as  to  outweigh 
the  significance  of  the  mere  name."  This  rule  was  approved  in 
Re  Artesian  Mfg.  Co.  37  App.  D.  C.  113.  We  think  the  mark 
in  question  comes  clearly  within  the  prohibition  of  the  act,  and 
falls  short  of  meeting  the  conditions  of  the  rule  above  stated. 

While  unnecessary  to  the  determination  of  this  case,  it  may 
be  stated  that  the  reason  which  forbids  its  registration  as  a 
technical  trademark  would  apply  equally  in  support  of  appel- 
lant's contention  that  the  use  of  this  mark  would  create  con- 
fusion in  trade. 

The  decision  of  the  Commissioner  of  Patents  is  reversed, 
and  the  clerk  will  certify  these  proceedings  as  by  law  required. 

Reversed. 

A  motion  for  rehearing  was  overruled  March  20,  1918. 


LYNCHBUEQ  INVESTMENT  CORPORATION  v. 
RUDOLPH. 


EioNENT  Domain;  Publication  of  Noticb;  Bubokn  or  PBOor;  Db>ioa- 
noN;  Assessment  of  Benefits;  Instbuotions  to  Jubt. 

1.  In  condemning  private  property  for  public  purposes,  every  step  required 

to  be  taken  by  the  public  officials  must  be  literally  followed.     (Fol- 
lowing Fay  V.  Macfa/rland,  32  App.  D.  C.  296.) 

2.  The  requirement  of  D.  C.  Code,  §  491  [as  amended,  34  Stat,  at  L.  151, 

cbap.  2070],  that  ''notice  of  not  less  than  twenty  days''  of  the  in- 
stitution of  condemnation  proceedings  be  given  by  advertisement  in 
three  daily  papers,  is  not  satisfied  by  six  insertions  of  the  notice  in 
three  daily  papers,  thirty-two  days  before  the  appearance  day,  but 
the  notice  should  be  published  in  three  daily  papers  for  at  least 
Vol.  XL.— «. 
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twenty  days  immediately  preceding  the  appearance  day;  and  failure 
to  give  the  proper  notice  will  render  the  entire  proceedings  void. 

8.  The  failure  of  the  court  to  instruct  the  jury,  in  a  condemnation  pro- 
ceeding instituted  by  the  Commissioners  of  the  District  of  Columbia, 
to  condemn  land  for  street  extension  purposes,  that  the  burden  is 
upon  the  District  to  establish  by  a  preponderance  of  evidence  the 
extent  of  the  special  benefits  accruing  to  the  property  as  a  basis 
for  the  assessment  of  benefits,  is  error,  notwithstanding  the  statute 
proceeded  under  fixes  the  total  amount  of  the  benefits  as  equivalent 
to  the  award  of  damages,  as  the  proportion  of  the  total  benefits  that 
should  be  assessed  upon  each  individual  parcel  within  the  entire 
radius  must  be  ascertained. 

4.  In  a  proceeding  to  condemn  land  for  street  extension  purposes,  the  jury 
should,  in  conformity  with  the  requirement  of  D.  C.  Code,  §  491  g, 
be  instructed  that,  in  the  assessment  of  benefits,  it  should  take  into 
consideration  the  value  of  the  land  dedicated  by  the  parties  in  aid 
of  the  improvement;  and  failure  to  do  so  constitutes  reversible  error, 
although  no  instruction  to  that  effect  was  asked  by  the  property 
owner.      (Citing  Brown  v.  Macfarland,  19  App.  D.  C.  625.) 

No.  2468.     Submitted  February  4,  1913.    Decided  February  25,  1913. 

Heabino  on  an  appeal  by  respondents  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  confirming  the 
verdict  of  a  jury,  awarding  damages  and  assessing  benefits  in  a 
condemnation  proceeding.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  an  order  of  the  supreme  court  of  the 
District  of  Columbia,  confirming  the  verdict  of  the  jury  in  a 
condemnation  proceeding.  The  proceedings  were  instituted  by 
the  Commissioners  of  the  District  of  Columbia  (Cuno  H.  Ru- 
dolph, John  A.  Johnston,  and  William  V.  Judson),  tmder  the 
provisions  of  the  act  of  Congress  approved  June  30,  1911  (37 
Stat,  at  L.  p.  1,  chap.  1),  authorizing  the  extension  and  widen- 
ing of  Colorado  avenue,  northwest,  from  Longfellow  street  to 
Sixteenth  street,  and  Kennedy  street  through  lot  numbered 
800,  square  numbered  2718. 

The  Commissioners  were  required,  within  six  months  after 
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the  passage  of  the  act,  to  initiate  proceedings  in  accordance 
with  the  provisions  of  subchapter  1  of  chapter  XV.  of  the  Code 
of  the  District  of  Columbia  for  the  condemnation  of  the  neces- 
sary land  and  the  assessment  of  benefits  upon  the  property  bene- 
fited by  the  opening  of  the  streets.  The  petition  was  filed,  notice 
by  publication  given,  and  a  jury  appointed.  The  jury  returned 
a  verdict  awarding  damages  and  assessing  benefits.  Appel- 
lants, the  Lynchburg  Investment  Corporation  and  the  Holmes 
Central  Realty  Corporation,  filed  exceptions  to  the  verdict, 
which  were  overruled,  and  an  order  was  entered  confirming  the 
verdict 

Mr.  Joseph  W.  Cox,  Mr.  W.  C.  Stdlivan,  Mr.  J.  J.  Darling- 
ton, Mr.  A.  E.  L.  Leckie,  and  Mr.  John  A.  Kraiz,  Jr.,  for  the 
appellants. 

Mr.  Edward  H.  Thomas  and  Mr.  James  Francis  Smith  for 
the  appellees. 

Mr.  Justice  Van  Orsdbl  delivered  the  opinion  of  the  Court : 

The  exceptions  may  be  considered  in  the  following  order: 

(1)  Insufficiency  of  notice. 

(2)  Failure  of  the  court  to  instruct  the  jury  that  the  burden 
of  proof  was  upon  the  District  to  show  the  extent  of  special  bene- 
fits that  would  result  to  appellants'  property  from  the  opening 
of  said  street  and  avenue. 

(3)  Failure  of  the  court  to  instruct  the  jury  that,  in  de- 
termining the  amount  of  benefits  to  be  assessed  against  the  land 
of  appellants,  consideration  should  be  given  to  the  fact  that 
appellants  had  already  dedicated  part  of  their  land  for  the  ex- 
tension and  widening  of  the  street  and  avenue  in  question. 

Notice  was  given  by  publication.  The  order  provided  that 
a  copy  of  the  "notice  and  order  be  published  once  in  the  Wash- 
ington Law  Reporter,  and  on  six  secular  days  in  the  Washington 
Evening  Star,  the  Washington  Herald,  and  the  Washingt/>n 
Poet,  newspapers  published  in  the  said  District,  commencing  at 
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least  twenty  days  before  the  said  9th  day  of  January,  a,  d. 
1912."  It  appears  that  the  publication  so  ordered  was  made 
and  completed  within  nine  days,  and  the  last  publication  was 
made  thirty-two  days  prior  to  the  appearance  day. 

Section  491c,  D.  C.  Code,  authorizing  service  by  publication, 
provides :  "The  said  court  shall  cause  public  notice  of  not  less 
than  twenty  days  to  be  given  of  the  institution  of  such  proceed- 
ing, by  advertisement  in  three  daily  newspapers  published  in  the 
District  of  Columbia,  which  notice  shall  warn  and  require  all 
persons  having  any  interest  in  the  proceeding  to  appear  in  court 
at  a  day  to  be  named  in  said  notice,  and  to  continue  in  attendance 
until  the  court  shall  have  made  its  final  order  ratifying  and  con- 
firming the  award  of  damages  and  the  assessment  of  benefits  by 
the  jury  herein  provided  for ;  and  in  addition  to  such  public  no- 
tice, said  court  shall  cause  a  copy  of  said  notice  to  be  served  by 
the  United  States  marshal  for  the  District  of  Columbia,  or  his 
deputies,  upon  such  owners  of  the  land  to  be  condemned  as  can 
be  found  by  said  marshal,  or  his  deputies,  within  the  District  of 
Columbia,  and  upon  the  tenants  and  occupants  of  the  same." 
[As  amended,  34  Stat,  at  L.  151,  chap.  2070.]  The  notice 
provided  for  is  intended  to  reach  two  classes  of  property  owners : 
first,  it  is  the  only  notice  provided  to  be  given  those  against  whom 
assessments  for  benefits  may  be  made,  due  to  the  fact  that  such 
persons  can  only  be  ascertained  from  the  return  of  the  jury, 
neither  the  court  nor  the  Commissioners  of  the  District  being 
advised  in  advance  of  the  persons  who  may  be  embraced  within 
this  class ;  second,  those  whose  land  is  to  be  condemned,  of  whom 
the  court  has  notice  in  advance  from  the  petition,  which  is  re- 
quired to  "contain  a  particular  description  of  the  land  to  be 
condemned  and  the  names  of  the  owners  of  the  fee  of  said  land 
and  their  residences,  so  far  as  the  same  may  be  ascertained,  to- 
gether with  a  plan  of  the  land  to  be  taken."  D.  C.  Code,  sec. 
491b.  As  to  this  class,  additional  summons  by  the  marshal  is 
required  where  possible.  It  appears,  however,  that  appellants 
were  the  owners  of  lots  abutting  on  both  Colorado  avenue  and 
Kennedy  street,  portions  of  which  had  been  dedicated  to  the  Dis- 
trict for  the  opening  and  widening  of  said  streets.     Appellants, 
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therefore^  had  no  land  subject  to  condemnation  under  this  pro- 
ceeding. Their  sole  interest  centered  in  the  amount  of  assess- 
ment for  benefits  which  they  might  be  required  to  pay.  Notice 
could  only  be  given  them^  therefore,  through  the  medium  of 
publication. 

The  validity  of  the  service  by  publication  is  assailed  upon 
the  ground  that  the  notice  should  have  been  published  daily  for 
at  least  twenty  days  immediately  preceding  the  appearance  day. 
The  statute  is  not  difficult  to  construe.  It  clearly  requires  that 
notice  shall  be  published  in  three  daily  papers  for  at  least  twenty 
days.  This  requirement  cannot  be  satisfied  by  six  insertions 
of  the  notice  in  three  daily  papers,  thirty-two  days  before  the 
appearance  day.  If  six  insertions  of  the  notice  are  sufficient, 
one  is  sufficient ;  and  if  it  can  be  inserted  'thirty-two  days  be- 
fore the  appearance  day,  it  could  be  inserted  six  months  before. 

In  Delogny  v.  Smith,  3  La.  418,  423,  the  court,  dealing  with 
a  similar  situation,  said :  *'The  law  does  not  say  whether  the 
three  months  in  which  the  sale  should  be  advertised  are  the 
three  months  immediately  preceding  the  sale.  But  we  think 
that  such  is  the  sound  construction.  Otherwise  the  corporation 
might  give  the  notice  at  any  time  they  pleased,  and  at  so  great 
an  interval  of  time  as  to  render  nugatory  nearly  all  the  objects  to 
be  attained  by  advertising.'' 

It  is  well  settled  by  the  State  decisions  construing  similar  stat- 
utes that,  if  the  notice  is  required  to  be  published  for  a  certain 
period,  or  not  less  than  a  certain  number  of  days  before  return 
day,  if  the  publication  is  required  to  be  made  in  a  daily  paper, 
it  means  daily  publication  for  that  period.  Stine  v.  Wilkson, 
10  Mo.  75 ;  Washington  v.  Basseit,  15  R.  I.  563,  2  Am.  St.  Rep. 
929,  10  Atl.  625 ;  Allen  v.  Kerr,  13  Lea,  256.  If  publication 
is  required  to  be  made  in  a  weekly  paper,  the  notice  must  be 
published  each  week  during  the  period.  Armstrong  v.  Scott, 
3  G.  Greene,  433 ;  Leffler  v.  Armstrong,  4  Iowa,  482,  68  Am. 
Dec.  672.  And  where  publication  is  required  to  be  made  for 
a  certain  number  of  days  before  the  return  day,  and  no  daily 
paper  is  available  in  which  to  publish  the  notice,  it  is  sufficient 
if  the  notice  be  published  in  a  weekly  paper  each  week  during 
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the  period.  Nebraska  Land  8.  0.  &  Invest.  Co.  v.  McKinley- 
Looming  Loan  &  Trust  Co.  62  Neb.  410,  72  K  W.  357;  Leffler 
y.  Armstrong,  supra.  In  the  present  case,  notice  by  publication 
is  the  only  method  provided  for  notifying  persons  against  whose 
property  benefits  may  be  assessed.  It  is  of  the  highest  import- 
ance that  everyone  interested  should  have  due  notice.  To  that 
end  wide  publicity  of  the  proposed  proceedings  should  be  given. 
The  object  of  notice  is  to  give  the  owners  of  property  to  be  af- 
fected by  the  proposed  proceedings  opportunity  to  defend  against 
the  lien  for  taxes  to  be  charged  against  it  One  of  the  chief  con- 
stitutional guaranties  is  that  no  one  shall  be  deprived  of  his 
property  or  his  liberty  without  due  notice  and  an  opportunity 
to  be  heard  in  his  own  defense.  "No  principle  is  more  vital 
to  the  administration  of  justice  than  that  no  man  shall  be  con- 
demned in  his  person  or  property  without  notice  and  an  opportu- 
nity to  make  his  defense.  And  every  departure  from  this  funda- 
mental rule,  by  a  proceeding  in  rem,  in  which  a  publication  of 
notice  is  substituted  for  a  service  on  the  party,  should  be  sub- 
jected to  a  strict  legal  scrutiny.  Jurisdiction  is  not  to  be  as- 
sumed and  exercised  in  such  cases  upon  the  general  ground  that 
the  subject-matter  of  the  suit  is  within  the  power  of  the  court. 
This  would  dispense  with  the  forms  of  the  law,  prescribed  by  die 
legislature,  for  the  security  of  absent  parties.  The  inquiry 
should  be,  have  the  requisites  of  the  statutes  been  complied  with, 
so  as  to  subject  the  property  in  controversy  to  the  judgment  of 
the  court,  and  is  such  judgment  limited  to  the  property  named 
in  the  bill  ?  If  this  cannot  be  answered  in  the  affirmative,  the 
proceedings  of  the  court  beyond  their  jurisdiction  are  void." 
Boswell  V.  Otis,  9  How.  336,  360, 13  L.  ed.  164,  170. 

In  matters  affecting  private  property  rights  of  persons,  compa- 
nies, or  corporations,  where  it  is  sought  to  take  it  for  the  public 
good,  liberal  construction  should  be  indulged  in  favor  of  the 
parties  thus  affected,  and  every  step  required  to  be  taken  by  the 
public  officials  in  thus  subjecting  private  property  to  public  use 
must  be  literally  followed.  As  was  said  in  Fay  v.  Macfarland, 
32  App.  D.  C.  295 :  "The  Commissioners  are  creatures  of  statute. 
They  possess  no  implied  powers.     Their  authority  to  act  must 
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be  gathered  from  the  express  terms  of  the  law  granting  it. 
Hence,  in  any  attempt  to  act  under  a  statute  granting  authority, 
they  must  comply  literally  with  its  requirements.  Neither  has 
the  court  any  implied  jurisdiction  in  the  premises.  Every  re- 
quirement of  a  statute  conferring  jurisdiction  upon  the  court 
to  entertain  a  proceeding,  providing  a  legal  method  of  taking 
private  property,  must  be  complied  with  to  the  letter.  It  must 
clearly  appear,  either  by  express  admission  of  the  parties,  or  by 
competent  evidence,  that  all  the  jurisdictional  requirements  are 
present,  before  the  court  can  lawfully  proceed." 

The  failure  of  the  court  below  to  establish  its  jurisdiction  by 
proper  notice  against  appellants  is  fatal,  and  renders  the  whole 
proceeding  void  and  of  no  effect. 

The  failure  of  the  court  to  instruct  the  jury  that  the  burden 
was  upon  the  District  to  establish  by  a  preponderance  of  the 
evidence  the  extent  of  the  special  benefits  accruing  to  the  prop- 
erty as  a  basis  for  the  assessment  of  benefits  was  error.  The 
burden  of  establishing  a  fact  is  upon  the  affirmative  party. 
Here,  the  whole  proceeding  was  initiated  primarily  for  the  bene- 
fit of  the  District,  and  at  the  instance  of  its  Commissioners. 
Appellants  were  not  required  to  assume  the  burden  of  proving 
the  negative  proposition  that  they  were  not  benefited  to  a  cer- 
tain amount  It  was  upon  the  District  to  establish  by  compe- 
tent proof  the  amount  of  the  benefits  before  appellants  could 
be  put  upon  their  defense.  In  these  proceedings  relating  to  the 
assessment  of  benefits,  the  District  stands  in  the  light  of  a  plain- 
tiff, and  the  property  owners  are  defendants.  The  assessment 
of  the  jury  must  rest  upon  sufficient  evidence,  since  there  is 
no  presumption  of  law  as  to  its  correctness.  Baltimore  v.  Smith 
&  8.  Brick  Co.  80  Md.  458,  31  Atl.  423.  In  Baltimore  v.  Hur- 
loch,  113  Md.  674,  78  Atl.  558,  the  court  said:  "In  the  case 
of  assessing  benefits  from  opening  a  street,  the  initial  question 
is  as  to  the  existence  or  creation  of  benefits  as  a  fact.  The 
opening  of  the  street  may  result  in  damage  instead  of  benefit  to 
the  property.  Before  the  alleged  benefits  can  be  assessed,  it 
must  be  shown  that  there  are  benefits  to  be  assessed,  and  the 
burden  of  proof  is,  and  must  be,  upon  every  principle  of  law. 
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upon  the  one  alleging  the  existence  of  benefits,  not  only  to  show 
the  existence,  but  the  extent  of  such  benefits."  We  are  not 
unmindful  that  the  act  of  Congress  fixes  the  total  amount  of  the 
benefits  in  the  present  case  as  equivalent  to  the  award  of  dam- 
ages; but  if  the  burden  of  proof  is  upon  the  one  alleging  the 
benefits  where  they  are  not  already  ascertained  in  the  act,  cer- 
tainly, on  the  same  reasoning,  the  burden  would  be  upon  the 
party  instituting  the  condemnation  proceedings  to  establish  by 
competent  evidence  the  proportion  of  the  total  benefits  that 
should  be  assessed  upon  each  individual  piece  of  property  with- 
in the  entire  radius.  It  is  unnecessary  to  decide  whether  it 
was  reversible  error  to  refuse  this  instruction,  in  the  light  of 
the  other  instructions  given,  since  there  must  be  a  reversal  upon 
other  grounds. 

Appellants  assail  the  judgment  chiefly  upon  the  failure  of  the 
court  to  instruct  the  jury  that,  in  the  assessment  of  benefits,  it 
should  take  into  consideration  the  value  of  the  land  theretofore 
dedicated  to  the  District  by  appellants.  Section  49  Ig  of  the 
District  Code,  among  other  things,  provides:  "Where  part  of 
any  lot,  piece,  parcel,  or  tract  of  land  has  been  dedicated  for  the 
opening,  extension,  widening,  or  straightening  of  the  street,  ave- 
nue, road,  or  highway,  the  jury,  in  determining  whether  the 
remainder  of  said  lot,  piece,  parcel,  or  tract  is  to  be  assessed  for 
benefits,  and  the  amount  of  benefits,  if  any,  to  be  assessed  there- 
on, shall  also  take  into  consideration  the  fact  of  such  dedication 
and  the  value  of  the  land  so  dedicated."  [As  amended,  34 
Stat  at  L.  930,  chap.  1195.] 

It  appears  tJiat  upon  the  basis  of  the  lowest  valuation  fixed 
by  the  jury,  the  value  of  the  land  dedicated  by  appellant  Lynch- 
burg Investment  Corporation  is  $21,000;  and  upon  the  same 
basis  the  value  of  the  land  dedicated  by  appellant  Holmes  Cen- 
tral Realty  Corporation  is  $15,000.  From  an  examination  of 
the  record,  we  are  convinced  that  the  jury  did  not  take  into  con- 
sideration these  valuable  dedications  to  the  District  in  assessing 
benefits.  In  fact,  in  the  bill  of  exceptions  it  is  stated  that  no 
evidence  was  presented  on  this  subject.  Appellants'  lands  seem 
to  have  been  assessed  higher  than  those  who  had  made  no  dedica- 
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tion.  Indeed,  it  is  difficult  to  determine  upon  what  hypothesis 
the  jury  proceeded  in  assessing  benefits  in  this  case.  The  equal- 
ity of  an  assessment  must  be  apparent  upon  the  face  of  the  rec- 
ord. Brandenburg  v.  Dtdrict  of  Columbia,  205  U.  S.  135,  51 
L  ed.  743,  27  Sup.  Ct  Rep.  440.  It  is  no  answer  that  appel- 
lants did  not  request  this  instruction.  It  was  the  duty  of  the 
court  to  follow  the  plain  mandates  of  the  law.  The  dedication 
of  the  land  in  question  was  a  fundamental  issue  in  arriving  at  a 
just  assessment  In  fact,  no  just  assessment  could  be  made 
without  first  considering  the  dedication. 

The  court,  in  Brown  v.  Macfarland,  19  App.  D.  C.  525,  con- 
sidering a  similar  mandatory  provision  relative  to  condemnation 
proceedings,  said :  "It  is  urged  that  the  appellants  did  not,  in 
terms,  demand  that  the  second  jury  of  twelve  should  be  ordered, 
and  therefore  the  court  was  justified  in  ratifying  the  verdict  of 
seven.  But  it  must  be  borne  in  mind  that  it  was  not  the  duty  of 
the  appellants,  as  owners  of  lands  proposed  to  be  condemned,  to 
demand  a  summoning  of  a  second  jury.  The  statute  does  not 
require  it  of  them.  That  is  the  duty  of  the  authorities  author- 
ized to  institute  and  prosecute  the  proceedings  of  condemnation 
to  completion.  The  owners  of  the  land  proposed  to  be  con- 
demned are  placed  in  the  position  of  defendants  or  opponents  of 
the  proceeding  of  condemnation ;  and,  consequently,  all  affirma- 
tive acts  prescribed  by  the  statute  in  perfecting  the  proceeding 
must  be  shown  to  have  been  complied  with  by  the  parties  au- 
thorized to  take  and  prosecute  the  proceeding.  The  whole 
proceeding  is  strictly  statutory,  and  it  must  be  affirmatively 
shown  that  all  the  provisions  of  the  statutes  that  apply  to  the 
proceedings  have  been  subsantially  complied  with.  Otherwise 
the  whole  proceeding  would  be  void  and  without  effect." 

There  is  no  theory  upon  which  this  omission  of  the  court 
can  be  regarded  as  harmless  error.  Neither  can  the  error  be 
corrected  by  the  reversal  of  the  judgment  in  part,  as  may  be 
done  under  the  statute  where  the  correction  will  work  no  injus- 
tice. It  is  impossible  here  to  separate  the  assessments  for  bene- 
fits. Hence,  new  assesments  should  be  made,  taking  into  con- 
sideration the  dedications  of  appellants.     When  this  is  done, 
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it  will  doubtless  demand  an  entire  reapportionment  between  the 
properties  found  to  be  benefited. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
for  further  proceedings.  Reversed. 

A  motion  by  the  appellee  for  a  reargument  was  overruled 
April  9,  1913.  A  motion  by  the  appellee  to  recall  the  mandate 
was  granted  May  13,  1913.  A  writ  of  certiorari  from  the  Su- 
preme Court  of  the  United  States,  to  remove  the  cause  to  that 
court  for  review,  was  allowed  by  that  court,  and  was  received 
June  3,  1913. 


PARISH  V.  CRAIG. 


CblTTBACTS;    CONSmEBATION ;    EVIDENCE;    PLBADHfO. 

The  consideration  named  in  a  written  contract  to  pay  a  person  "in  retmrn 
for  pecuniary  and  other  aid  rendered"  a  sum  equal  to  5  per  cent  of 
the  gross  amount  ultimately  allowed  by  the  United  States  on  a  claim 
of  the  promisor,  pending  before  Congress,  will  not  be  presumed  to 
have  been  paid  and  received,  but  should  be  pleaded  and  proved  in  an 
action  on  the  contract, — especially  where  the  action  is  brought 
against  the  promisor's  estate,  and  the  promisee  had  been  employed 
in  the  government  service,  and  was  therefore  prohibited  by  express 
statute  from  rendering  aid  to  anyone  in  the  prosecution  of  a  claim 
against  the  United  States  during  such  period  of  service,  or  for  two 
years  thereafter. 

No.  2419.    Submitted  December  6,  1912.    Decided  February  26,  1913. 

Heabing  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in  an 
action  on  a  contract  to  pay  a  percentage  of  the  gross  amount  re- 
covered on  a  claim  against  the  United  States.  Reversed. 
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The  Court  in  the  opinion  stated  the  facts  as  follows : 

The  declaration  of  Annie  F.  Craig,  administratrix  of  the 
estate  of  Samuel  Kamsey,  filed  October  4,  1909,  against  Emily 

E.  Parish,  executrix  of  the  will  of  J.  W.  Parish,  alleged  a 
promise  by  said  Parish  on  October  9,  1900,  in  return  for  pe- 
cuniary and  other  aid  rendered  by  Samuel  Kamsey,  to  pay  to 
said  Ramsey  an  amount  equal  to  5  per  cent  of  the  gross  amount 
that  should  ultimately  be  allowed  .to  said  Parish  by  the  United 
States  on  a  claim  then  pending  in  Congress,  founded  on  a  con- 
tract for  furnishing  ice  to  the  Army  in  the  year  1863.  Parish 
died  before  the  allowance  of  said  claim,  but  the  same  was  ulti- 
mately allowed  to  the  amount  of  $181,358.95.  In  May,  1909, 
plaintiff  demanded  payment  of  5  per  cent  of  said  amount,  viz., 
$9,067.94,  which  was  refused.  The  declaration  concluded  with 
the  ordinary  common  counts. 

Ordered,  on  motion  of  the  defendant,  to  file  a  bill  of  particu- 
lars, the  plaintiff  filed  the  following: 

"1.  A  true  and  exact  copy  of  the  contract  in  writing  referred 
to  in  plaintiff's  affidavit  attached  to  her  declaration  as  follows : — 

"October  9th,  1900. 

"To  whom  it  may  concern: 

"In  return  for  pecuniary  and  other  aid  rendered  to  me,  I 
promise  to  pay  to  Samuel  Ramsey,  of  Washington  City,  District 
of  Columbia,  his  heirs  and  assigns,  an  amount  equal  to  5  per 
cent  of  the  gross  amount  ultimately  allowed  by  the  United  States 
on  my  claim  now  pending  in  Congress,  which  is  based  upon  a 
contract  for  furnishing  ice  to  the  Army  in  the  year  1863. 

"J,  W.  Parish. 
'Witnesses:  J.  H.  McGowan, 
Arthur  N.  Marr." 

"2.  Further,  plaintiff  states  that  on  the  following  dates  plain- 
tiff's intestate  advanced  the  sums  of  money  mentioned  respec- 
tively as  follows:  February  14,  1874,  $100;  January  20,  1875, 
$90;  August  9,  1884,  $15;  September  29,  1900,  $180;  October 


Digitized  by 


Google 


140  PARISH  r.  CRAIG. 

Statement  of  the  Case.  [40  App. 

26,  1900,  $900;  as  well  as  on  divers  other  occasions  and  in 
divers  other  sums." 

The  sum  claimed  by  the  plaintiff  is  as  follows : 

"Estate  of  J.  W.  Parish  to  Estate  of  Samuel  Ramsey,  Dr., 
1909,  June  15.  To  a  sum  equivalent  to  6  per  cent  of  $181, 
$358,95,  being  the  gross  amount  allowed  upon  the  J.  W.  Parish 
claim  against  the  United  States,  due  according  to  the  agreement 
of  October  9,  1900,  hereinabove  set  forth,  $9,067.94  To  inter- 
est from  June  15,  1909." 

Two  additional  motions  for  a  more  precise  statement  of  the 
particulars  of  demand  were  denied.  Defendant  pleaded  not 
indebted,  no  promise  as  alleged,  limitation,  and  usurious  con- 
sideration. Upon  issue  joined  the  case  was  submitted  to  a 
jury  who  returned  a  verdict  for  the  plaintiff  for  $9,067.94,  with 
interest  from  June  15th,  1909. 

For  the  plaintiff,  A.  W.  Serven  testified  that  he  had  been 
a  partner  of  Judge  McGowan,  who,  until  his  death  in  1909,  had 
been  the  chief  attorney  for  Parish  in  the  matter  of  his  ice  claim, 
was  familiar  with  Parish's  handwriting,  and  recognized  his 
signature  to  the  instrument  sued  upon;  which  instrument  was 
offered  in  evidence.  Witness  was  of  the  impression  that  the  in- 
strument was  written  in  McQowan's  office.  After  an  auditor^s 
report  on  the  claim  there  was  a  consultation  in  McQowan's  office 
concerning  those  who  were  entitled  to  compensation  for  serv- 
ices, and  a  pencil  memorandum  was  made  of  names  and  amounts. 
Ramsey's  name  was  included,  but  amount  not  remembered; 
recollection  was  that  it  was  "several  thousand  dollars."  Parish 
had  been  without  means  and  several  persons  had  contributed  to 
keep  him  going  during  the  fifteen  years  of  effort  to  procure  the 
payment  of  his  claim. 

Another  witness,  Morey,  who  had  been  associated  with  Mc- 
Gowan in  the  last  years  of  the  prosecution  of  the  ice  claim,  tes- 
tified that  Parish  had  been  impecunious.  That  he  was  incom- 
petent to  make  computation  of  the  various  elements  of  his  claim, 
which  was  not  an  easy  thing  to  do.     That  Parish  told  him  Ram- 
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sey  had  made  a  computation,  and  often  referred  to  the  Ramsey 
figures.  Told  him  that  Ramsey  had  carefully  gone  over  the  fig- 
ures and  made  the  amount  due  him  between  $300,000  and  $350,- 
000.  Does  not  know  when  the  computation  was  made,  or 
whether  Ramsey  was  employed  in  the  Surgeon  General's  OflSce 
when  he  made  it  It  was  very  early  in  1900,  or  previous  there- 
to, that  Parish  first  spoke  of  it.  A  law  clerk  in  the  surgeon 
generaFs  oflSce  testified  that  Ramsey  had  been  chief  clerk  in  that 
office  and  in  charge  of  the  finance  division ;  and  that  the  charac- 
ter and  details  of  Parish's  claim  would  have  been  committed  to 
him.  Shown  a  letter  of  the  Surgeon  General,  dated  May  25, 
1884,  appended  to  a  report  of  the  House  Committee  on  Claims 
of  the  57th  Congress,  which  letter  goes  into  details  regarding 
the  manner  of  supplying  ice,  etc.,  witness  said  that  this  state- 
ment appeared  on  the  records  of  the  finance  division  that  was 
under  Ramsey's  direction.  Ramsey  resigned  his  position  June 
30,  1894.  A  witness  testified  to  the  excellent  character  of 
Ramsey  for  integrity.  Plaintiff  testified  that  her  daughter 
married  Ramsey's  son  about  twenty-one  years  before  the  trial 
which  occurred  in  December,  1911.  That  the  fact  that  Ramsey 
had  some  connection  with  Parish's  claim  had  been  matter  of 
family  talk.  She  said,  on  cross-examination,  that  she  had  cer- 
tain notes  or  papers,  found  after  Ramsey's  death,  representing 
the  several  items  in  the  bill  of  particulars.  These  she  had  de- 
livered to  her  counsel.  They  were  not  introduced  in  evidence. 
It  was  admitted  that  the  sum  of  $181,358.95  had  been  paid  to 
defendant  under  a  judgment  of  the  Supreme  Court  of  the  United 
States  directing  the  payment  of  that  sum  under  the  act  of  Con- 
gress allowing  the  claim.  Defendant  introduced  the  following 
letter  from  Ramsey  to  Parish ; 

War  Department, 
Surgeon  General's  Office, 
Washington,  D.  C,  July  13,  1886. 
My  dear  Mr.  Parish : — 

You  have  several  times  asked  me  to  prepare  a  memorandum 
of  certain  small  money  transactions  of  the  last  few  years.     So, 
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having  a  little  spare  time  this  rainy  day,  I  think  I  shall  comply. 

I  find  that  I  have  two  notes  and  a  draft,  which,  with  interest  on 

the  notes,  are : 

Note  of  February  14,  1874 $100 

Interest  10  per  cent  to  July  14,  1886  . .   124 

Note  of  January  20,  1875 90 

Interest  10  per  cent  to  July  15, 1886  . .   103 
Draft  of  August  9,  1884 15 


$432 
One  note  is  lost  My  recollection  is  that  it  was  for  $50,  and 
was  some  eight  or  nine  years  ago ;  but  on  that  I  am  not  certain. 
You  will  see  that  the  rate  of  interest  (which  was  your  doing, 
and  not  mine)  is  excessive  and  too  much  for  anyone  to  pay.  If 
you  should  find  that  you  could  afford  to  offer  me  $400  or  any 
part  or  portion  thereof,  under  my  present  circumstances,  I 
should  not  refuse. 

Tours  truly, 

Samuel  Ramsey. 

Another  from  the  same  to  the  same,  from  Baltimore,  dated 
November  29,  1900,  from  which  parts  are  extracted,  as  follows: 

''Baltimore  and  two  removals  have  thus  far  proved  a  hard 
bargain,  and  I  am  getting  to  be  financially  unsound,  and  con- 
sequently alarmed.  If  by  your  mining  speculations  or  any  other 
means  you  can  spare  me  $150,  or  any  sum  greater  or  less,  it  will 
be  a  relief.    I  will  then  give  a  receipt 

3.  Congress  will  be  with  you  next  Monday,  but  you  will  natu- 
rally need  some  time  to  feel  its  pulse.  If  you  have  any  means 
of  doing  it,  make  lists  of  those  who  will  favor  you,  or  at  least  not 
oppose  you. 

4.  It  is  important  to  get  your  bill  through  the  Senate  as  early 
as  possible.  That  would  improve  your  standing  in  every  way. 
The  House  would  do  quite  as  well. 

5.  You  may  recall  that  on  two  occasions  you  were  allowed  the 
exact  amounts  that  I  computed;  hence  my  estimate  may  have 
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some  significance.  Stone  made  the  amount  $128,000  and  odd ; 
I  say  that  in  justice  it  should  be  about  $300,000.  But  that 
should  remain  a  profound  secret,  known  only  to  yourself,  Mc- 
Gowan,  and  me. 

6.  If  prospects  be  bright,  plenty  of  hangers-on  will  proffer  real 
or  pretended  help  for  60,  26,  20,  or  other  per  cent  of  the  pro- 
ceeds. Give  no  percentages.  Say  in  general  terms  that  even  if 
the  bill  passes,  the  amount  is  uncertain ;  that  it  has  been  spoken 
of  as  about  $100,000 ;  that  you  are  willing  to  give  that  amount 
for  really  effective  help,  if  it  should  become  necessary ;  but  that 
even  that  sum  may  have  to  be  divided  among  several." 

Defendant  read  extracts  from  the  record  in  the  case  of  Parish 
against  the  Secretary  of  the  Treasury,  in  which  the  payment  to 
Parish  was  finally  decided.  The  act  of  May  31,  1872,  and  the 
action  in  the  court  of  claims  thereunder.  The  act  of  February 
18,  1886,  directing  payment  to  Parish  of  the  additional  sum  of 
$58,341.86,  found  by  that  court.  The  report  of  the  House  com- 
mittee on  claims,  made  May  19,  1902,  in  support  of  the  bill 
which  became  a  law  on  February  19,  1903,  in  which  the  bill  was 
stated  as  directing  the  Secretary  of  the  Treasury  to  make  exami- 
nation of  the  claim  under  the  rule  of  damages  prescribed  in 
Behan  v.  United  Stales,  18  Ct  CI.  687.  The  report  of  the 
auditor  of  the  War  Department,  finding  due  Parish  under  the 
rule  of  said  act  of  February  17,  1903,  the  sum  of  $181,368.95. 
The  report  of  the  court  of  claims  under  the  first  reference,  of 
$10,444.91.  The  report  of  the  Surgeon  General,  made  to  Con- 
gress on  a  bill  to  again  refer  the  claim,  showing  that  17,232  tons 
of  ice  had  been  lost  to  Parish,  and  the  cost  thereof.  The  report 
of  the  War  Department  that  Parish  was  entitled,  in  addition  to 
the  $10,444.91  previously  awarded  by  the  court  of  claims,  to 
the  sum  of  $68,341.85  for  the  ice  lost.  The  act  of  February 
20,  1886,  appropriating  the  money  to  pay  said  last-named  sum. 
Also  the  subsequent  report  and  act  of  1903,  directing  the  pay- 
ment of  an  additional  sum,  which  was  found  to  be  the  sum  of 
said  final  payment;  namely,  $181,368.96. 

The  following  extract  from  a  letter  of  Ramsey  to  Parish, 
dated  April  7,  1877,  was  read:    "If  you  could  oblige  me  with 
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$100  as  a  loan,  contribution,  or  whatever  you  may  choose,  I 
think  I  could  get  along." 

Upon  the  close  of  the  testimony,  defendant  moved  the  court 
to  direct  a  verdict  because  no  legal  cause  of  action  was  set  forth, 
and  the  consideration  set  out  in  the  contract  alleged,  viz.,  "pe- 
cuniary and  other  aid,"  throws  no  light  on  the  nature  of  the 
contract  or  on  the  service  to  which  said  contract  related.  Be- 
cause there  was  no  proof  offered  of  a  valid  consideration  of  the 
contract,  and  no  proof  that  "pecuniary  or  other  aid"  had  been 
furnished.  Because  the  action  is  for  services  in  the  prosecution 
of  a  claim  before  Congress,  and  the  nature  of  the  same  was  with- 
held. Because  the  paper  sued  on  is  for  an  executed  considera- 
tion, and  called  for  pleading  and  proof  that  the  original  con- 
sideration was  one  that  the  law  would  enforce.  Because  the 
paper  in  suit  was  drawn  between  principal  and  agent,  and  was 
intended  as  remuneration  for  past  services,  and  it  was  essential 
to  show  the  existence  at  the  time  of  a  just  and  moral  obligation ; 
none  of  which  was  done.  Because  the  imputation  of  illegality 
cast  upon  the  paper  put  upon  plaintiff  the  burden  of  disproving 
the  imputation,  and  no  evidence  to  that  effect  had  been  offered. 
The  motion  was  denied  and  exception  noted. 

The  court  instructed  the  jury  at  request  of  plaintiff : 

1.  "If  the  jury  find  from  the  evidence  that  defendant's  testa- 
tor executed  the  contract  of  the  9th  of  October,  1900,  then,  in 
the  absence  of  proof  that  illegality  entered  into  the  considera- 
tion of  the  contract,  the  plaintiff  will  be  entitled  to  your  ver- 
dict." 

2.  "That  the  promise  to  pay  was  made  in  consideration  of 
pecimiary  and  other  aid  is  prima  facie  evidence  of  considera- 
tion, and  unless  evidence  is  given  of  facts  tending  to  show  that 
there  was  no  legal  consideration  for  the  contract,  your  verdict 
should  be  for  the  plaintiff." 

3.  "Mr.  Ramsey  had  the  right,  while  in  the  employ  of  the 
government,  to  lend  or  give  money  to  Parish,  so  long  as  they 
were  not  connected  with  the  prosecution  of  Parish's  claim 
against  the  United  States.  Mr.  Ramsey  had  the  right  after 
two  years  had  expired  from  his  retirement  from  oflSce  to  use  his 
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knowledge,  gained  while  in  the  government  employ,  to  mnke 
computations  or  to  furnish  other  aid  and  assistance  to  Parish 
in  the  prosecution  of  his  claim." 

Exceptions  were  reserved  by  defendant  to  those  several  in- 
structions. 

In  the  general  charge  it  was  said :  "The  law  would  presume 
that  the  consideration  named  had  been  paid  to,  and  received  by. 
Parish." 

The  defendant  moved  for  judgment  notwithstanding  the  ver- 
dict, and  in  arrest  of  judgment,  both  of  which  motions  were 
denied,  and  judgment  was  entered  on  the  verdict  for  the  plain- 
tiff. 

Mr.  Holmes  Conrad  and  Mr.  Leigh  Robinson  for  the  appel- 
lant 

Mr.  Frank  W.  Hackett  for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

We  are  of  the  opinion  that  it  was  error  to  charge  the  jury 
that  the  law  presumed  the  consideration  named  in  the  contract 
in  action  had  been  paid  and  received ;  thereby  making  a  prima 
facie  case  entitling  the  plaintiff  to  a  verdict  in  the  absence  of 
proof  of  illegality. 

It  is  the  settled  rule  of  the  common  law — changed  now  by 
statute  in  some  of  the  States,  but  not  in  this  jurisdiction — that 
except  in  the  case  of  sealed  instruments,  negotiable  bills  and 
notes,  the  consideration  therefor  is  not  presumed  or  implied,  but 
must  be  proved.  Lansing  v.  M'Killip,  3  Caines,  286-288; 
Curley  v.  Dean,  4  Conn.  259-265,  10  Am.  Dec.  140 ;  Bailey 
V.  Bvssing,  29  Conn.  1-6;  Beauchamip  v.  Bosworth,  3  Bibb, 
115;  Shelton  v.  Bruce,  9  Yerg.  24-26;  Brown  v.  Parks,  8 
Humph.  294-297 ;  Moore  v.  Waddle,  34  Cal.  145-147 ;  Davis 
V.  Stoxd,  126  Ind.  12,  22  Am.  St.  Rep.  565,  25  K  E.  862. 

The  consideration  for  a  contract  like  this  should  be  pleaded 
Vol.  XL.— 10. 
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in  order  that  the  court  may  be  informed  as  to  its  legal  sufficiency, 
and  the  defendant  of  what  he  has  to  disprove.  Moore  v.  Wad- 
dle and  other  cases  cited  supra. 

A  further  exception  has  been  maintained  in  some  instances 
where  the  non-negotiable  contract  contains  the  recital  "for  value 
received,"  or  "for  a  valuable  consideration."  Frank  v.  Irgres, 
27  Minn.  43,  6  N.  E.  380 ;  Whitney  v.  Steams,  16  Me.  394. 

It  is  not  necessary  to  discuss  or  take  issue  with  the  doctrine 
of  those  cases  which  treat  such  recitals  as  explicit  admissions 
of  a  valuable  consideration  for  the  promise,  for  the  reason  that 
there  is  no  such  recital  in  this  contract  Its  recital — "In  re- 
turn for  pecuniary  and  other  aid  rendered  to  me" — has  no  such 
common  or  technical  meaning.  It  can  only  be  made  certain  by 
pleading  and  proof.  The  application  of  the  general  rule  before 
stated,  both  in  respect  of  pleading  and  proof  of  the  substantial 
elements  of  the  actual  consideration,  in  the  present  case,  is 
particularly  apt  In.  the  first  place,  the  signer  of  this  unilateral 
contract  having  died  before  action  brought,  the  representative 
of  his  estate  ought  to  be  informed  of  the  elements  of  the  entire 
consideration,  both  as  regards  the  nature  and  character  of  the 
pecuniary  aid,  and  the  other  aid  in  addition  thereto,  if  those 
last  words  have  any  real  significance.  Again :  At  the  time  of 
certain  items  of  money  advanced,  as  given  in  the  bill  of  par- 
ticulars, the  plaintiff's  intestate  was  in  the  service  of  the  United 
States ;  during  which  period  and  for  two  years  after  his  retire- 
ment therefrom,  he  was  prohibited  by  express  statute  from  ren- 
dering aid  to  anyone  in  the  prosecution  of  a  claim  against  the 
United  States.  It  is  quite  true,  as  stated  by  the  court  in  one  of 
the  special  instructions,  that  one  in  the  government  service  is 
not,  for  that  reason,  denied  the  right  to  give  or  loan  money  to  a 
needy  friend  for  his  subsistence,  or  that  of  his  family.  But  it 
must  not  have  been  furnished  to  aid  him  in  the  prosecution  of 
a  claim  against  the  United  States.  Even  if  pecuniary  aid  was 
extended  in  this  instance  for  a  legal  and  proper  purpose,  the 
contract  for  payment  therefor  out  of  the  proceeds  of  said  claim, 
when  allowed,  included  nevertheless,  other  aid  as  a  part  of  the 
consideration  of  the  promise.     If  such  other  aid  consisted  in 
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fumishing  information  derived  from  the  records  of  his  office, 
and  making  computations  therefrom  of  the  damages  sustained 
by  the  claimant,  while  in  the  service,  or  within  two  years  after 
retirement  therefrom ;  or  other  aid,  during  the  same  period,  in 
the  efforts  of  claimant  to  obtain  legislative  recognition  and  pay- 
ment, aid  of  such  character  was  in  violation  of  law,  and  no  law- 
ful promise  could  be  based  upon  such  a  consideration.  "Every 
part  of  the  consideration  goes  equally  to  the  whole  promise ;  and 
therefore,  if  any  part  of  it  is  contrary  to  public  policy,  the 
whole  promise  fails."  Hazelton  v.  Sheclcells,  202  U.  S.  71-78, 
50  L.  ed.  939-941,  26  Sup.  Ct.  Eep.  667,  6  Ann.  Cas.  217. 

We  deem  it  unimportant,  as  well  as  unnecessary,  to  pass  upon 
the  other  questions  that  have  been  raised.  That  the  cause  will 
be  tried  again  is  a  sufficient  reason  for  refraining  from  passing 
upon  the  motions  to  direct  a  verdict,  and  for  judgment  notwith- 
standing. A  different  state  of  facts  may  be  presented  on  another 
trial.  It  may  be  remarked  also  that  some  of  the  assignments 
of  error  are  subject  to  the  objections  presented  thereto,  for  want 
of  particularity  of  statement 

For  the  error  that  has  been  pointed  out  in  giving  the  instruc- 
tions to  the  jury  that  were  excepted  to,  the  judgment  will  be 
reversed  with  costs,  and  the  cause  remanded  with  direction  to 
set  aside  the  verdict  and  grant  a  new  trial.  Reversed. 

A  motion  for  a  rehearing  was  overruled  May  26,  1913,  and  a 
motion  to  recall  the  mandate  denied  June  2,  1913.  A  motion  for 
modification  of  opinion  was  denied  June  2,  1913. 


WASHINGTON  RAILWAY  COMPANY  v.  DOWNEY. 


Masteb  and  Servant;  Street  Railways;  Ehploters'  Liarilitt  Act; 
Kegugence;  Contributory  Negligence;  Evidence;  Questions  for 
Jury;  Trial;  Instructions  to  Jury;  Appeal  and  Error. 

1.  The  application  of  the  employers'  liability  act  of  Congress  of  June  11th, 
1906   (34  Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1911, 
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p.  1316),  to  common  carriers  within  the  District  of  Columbia,  whose 
lines  extend  beyond  the  District,  that  is,  who  are  also  interstate  car- 
riers, does  not  render  the  act  unconstitutional.  (Following  Hyd4 
V.  BoiUhem  R.  Co.  31  App.  D.  C.  466.) 

2.  A  railway  corporation,  although  merely  a  carrier  of  passengers,  is  a 

common  carrier  within  the  meaning  of  the  employers'  liability  act 
of  Congress. 

3.  An  order  directing  trains  to  come  to  a  full  stop  before  crossing  the 

draw  in  a  bridge  is  designed  for  the  protection  of  employees  as  well 
as  passengers,  and  is  admissible  in  evidence  in  an  action  by  an  em- 
ployee to  recover  damages  for  personal  injuries  sustained  at  a  time 
when  the  train  failed  to  make  the  prescribed  stop. 

4.  Whether  the  excessive  rate  of  speed  at  which  a  train  entered  upon  the 

draw  in  a  bridge  without  first  making  a  stop  before  reaching  a  point 
where  there  was  a  break  in  the  rails  and  wire  was  the  cause  of  the 
injury  sustained  by  a  trolleyman,  who  was  thrown  between  the  cars 
w)ien  the  trolley  flew  off,  and,  if  so,  whether  he  was  exercising  due 
care,  or,  if  not,  whether  his  negligence  was  gross  or  slight,  are  ques- 
tions for  the  jury  in  an  action  under  the  employers'  liability  act, 
upon  evidence  showing  that  the  trolley  would  not  have  jumped  had 
the  train  been  running  at  a  reasonable  speed,  and  that  running 
trains  at  an  excessive  speed  was  in  violation  of  orders  and  regulations 
of  the  company,  notwithstanding  that  it  was  the  duty  of  the  trolley- 
man  to  prevent  the  jumping  of  the  trolley  pole,  since  he  was  en- 
titled, in  the  performance  of  his  duties,  to  the  assistance  and  pro- 
tection of  the  regulations  of  the  carrier  which  require  trains  to 
stop  before  crossing  the  draw,  and  then  to  proceed  slowly. 

5.  The  reception  of  evidence,  admissible  when  received,  but  rendered  no 

longer  pertinent  by  a  subsequent  ruling  of  the  court,  is  not  available 
error,  where  no  motion  was  made  to  strike  it  out,  and  no  charge  was 
requested  concerning  it. 

6.  The  refusal  of  a  requested  instruction  not  in  harmony  with  the  facts  of 

the  case  is  not  erroneous. 

7.  When  counsel,  not  content  with  a  fair  charge,  resort  to  requests  of 

exact  nicety,  they  must  abide  to  be  judged  by  that  same  standard. 

8.  A  writ  of  error  from  the  Supreme  Court  of  the  United  States  to  this 

court,  sought  on  the  ground  that  the  proper  construction  of  an  act 
of  Congress  has  been  drawn  in  question,  will  be  denied,  where  the 
question  raised  has  been  determined  by  a  decision  of  that  court. 

No.    2467.    Submitted    February   3,    1913.    Decided   March   6,    1913 
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Hearing  on  au  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  to  recover  damages  for  personal  injuries. 

Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appeal  from  a  judgment  of  the  supreme  court  of  the  Dis* 
trict  in  a  suit  against  the  appellant,  the  Washington,  Alexandria, 
&  Mt.  Vernon  Railway  Company,  for  personal  injuries  sus* 
tained  by  the  appellee,  Edward  A.  Downey,  while  acting  as  a 
trolleyman  on  appellant's  cars  within  the  District  of  Columbia, 
November  29,  1907. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  de- 
fendant operates  an  electric  railway  and  is  a  common  carrier 
of  passengers  and  freight  within  the  District  of  Columbia,  its 
double  line  of  tracks  extending  across  the  highway  bridge  span- 
ning the  Potomac  river,  and  thence  through  Alexandria  to  Mt. 
Vernon,  Virginia.  Electric  power  is  communicated  to  the 
motor  cars  in  Virginia  and  upon  said  highway  bridge  by  a 
wire  strung  over  the  center  of  the  track,  the  connection  with 
the  cars  being  made  by  the  ordinary  trolley  pole.  One  end  of 
this  pole  is  attached  to  the  top  of  the  car,  and  a  stiff  spring 
tends  to  cause  it  to  assume  a  perpendicular  position.  A  rope 
is  attached  to  the  upper  end  of  the  pole,  and  this  is  held  by  the 
trolleyman,  who  sees  to  it  that  the  little  wheel  at  the  upper  end 
of  the  trolley  pole  is  brought  in  contact  with  the  overhead 
wire.  The  trolley  pole  then  assumes  an  angle  probably  of  about 
45  degrees.  At  the  time  of  the  accident  the  defendant  ran  a 
train  of  two  cars,  and  it  was  the  duty  of  the  trolleyman  to 
stand  between  the  two,  either  on  the  rear  platform  of  the 
motor  car  or  on  the  front  platform  of  the  trailer.  His  duties 
were  to  call  stations,  attend  to  passengers  getting  on  or  off, 
and  to  attend  to  the  trolley.  When  not  attending  to  passengers 
it  was  his  duty  constantly  to  hold  the  trolley  rope.  This  was  to 
prevent  the  trolley  pole  from  jimiping  the  wire,  and  also  to 
enable  the  trolleyman  to  respond  to  the  orders  of  the  motorman 
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or  conductor.  There  is  a  draw  in  said  bridge,  which,  of  course, 
necessitates  a  break  in  the  trolley  wire  at  either  end  of  the 
draw.  This  draw  leaves  a  space  of  about  4  inches,  and  to  aid 
in  guiding  the  trolley  wheel  a  metal  plate  is  arranged  in  some 
way  at  the  point  of  the  break.  About  300  feet  from  the  draw 
there  was  suspended  over  the  track  a  ^^Stop"  sign,  and  the  fol- 
lowing general  order  of  the  defendant  was  in  force  at  the  time  of 
the  accident:  "Before  crossing  the  draw,  trains  must  come 
to  a  full  stop  at  point  indicated  by  a  red  board  on  which  is  the 
word  'stop.'  "  Trolleymen  were  instructed  in  accordance  with 
this  order.  After  cars  had  come  to  rest  at  the  stop  sign  it  was 
the  troUeyman's  duty  to  give  the  motorman  a  signal.  The  cars 
then  proceeded  slowly  and  the  current  was  supposed  to  be  shut 
off  just  before  the  draw  was  reached.  It  was  then  the  trolley- 
man's  duty  to  pull  down  the  trolley  pole.  If  the  train  was 
proceeding  more  than  6  miles  an  hour  (some  of  the  witnesses 
put  it  even  less),  the  trolley  pole  wheel  would  not  pass  over  the 
break  at  the  draw ;  in  other  words,  the  trolley  pole  would  jump. 
There  was  also  evidence  tending  to  show  that  at  the  time  of 
the  accident  it  was  a  rule  of  the  company  to  reduce  the  speed 
of  a  train  to  6  miles  an  hour  across  the  draw.  Another  rule 
of  the  company  held  conductors  and  motormen  to  equal  responsi- 
bility for  violation  of  the  rule  of  the  company  governing  the 
safety  of  trains,  and  requiring  them  to  'Hake  every  precaution 
for  the  protection  of  their  train,  even  if  not  provided  for  by 
the  rules."  Another  rule  required  the  trolleyman,  when  with 
the  motor,  to  "obey  the  orders  of  the  motorman  respecting  the 
proper  performance  of  his  duties." 

The  accident  occurred  between  10 :30  and  11  o'clock  on  the 
night  of  November  29,  1907.  "It  was  drizzling  snowlike,  and 
the  snow  would  come  down  and  strike  you  in  the  face  like  mist 
or  rain ;  that  after  he  got  on  the  bridge  he  got  himself  in  po- 
sition to  wait  until  he  made  the  stop;  and  that  the  train  went 
past  this  draw  and  the  trolley  flew  off  and  threw  him  down 
between  the  cars;  that  he  had  hold  of  the  rope;  had  the  rope 
in  his  hand ;  that  the  train  did  not  make  any  stop  at  all ;  did 
not  slow  down  any ;  that  he  was  waiting  for  it  to  stop ;  that  the 
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train  was  going  so  fast  and  the  spans  passed  him  so  quick  he 
did  not  have  any  idea  that  they  were  approaching  the  draw." 

At  the  close  of  plaintiff's  evidence  the  defendant  moved  for 
an  instructed  verdict,  and  the  motion  was  repeated  at  the  close 
of  all  the  evidence,  the  principal  grounds  of  the  motion  being 
the  nonapplicability  of  the  employers'  liability  law  of  1906, 
and  that  the  alleged  negligence  of  the  defendant  was  not  the 
proximate  cause  of  the  accident. 

Mr.  John  S.  Barhovr,  Mr.  D.  8.  MachaU,  and  Mr.  B.  D. 
Boteler  for  the  appellant. 

Mr.  Edmtmd  Burke  and  Mr.  Leo  P.  Harlow  for  the  appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

(1)  The  suggestion  that  said  act  of  1906  (34  Stat,  at  L. 
232,  chap.  3073,  TJ.  S.  Comp.  Stat.  Supp.  1911,  p.  1316)  is 
unconstitutional  if  it  shall  be  held  to  apply  to  common  carriers 
within  the  District  of  Columbia  whose  lines  extend  beyond  the 
District,  that  is,  who  are  also  interstate  carriers,  is  met  by  the 
decision  of  this  court  in  Hyde  v.  Southern  R.  Co.  31  App.  D. 
C.  466,  and  in  El  Paso  &  N.  E.  R.  Co.  v.  Oviierrez,  215  U. 
S.  87,  64  L.  ed.  106,  30  Sup.  Ct.  Rep.  21.  In  each  of  those 
eases  the  common  carrier  was  also  an  interstate  carrier,  and 
the  act  in  question  was  held  constitutional  so  far  as  it  applied 
to  conmierce  within  the  District  of  Columbia  and  the  terri- 
tories. In  this  act  Congress  supposed  it  was  also  legislating  with 
respect  to  carriers  engaged  in  interstate  commerce.  This  at- 
tempt having  been  declared  to  be  abortive  {Employers  Liabil- 
ity Cases  [Howard  v.  Illinois  C.  R.  Co.'\  207  U.  S.  463,  52  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141),  the  act  of  April  22,  1008  (35 
Stat,  at  L.  65,  chap.  149,  TJ.  S.  Comp.  Supp.  1911,  p.  1322), 
was  passed.  This  act  deals  with  both  classes  of  carriers  and  was 
declared  constitutional  in  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L. 
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ed.  327,  38  L.RA.(X.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  K.  C.  C. 
A.  875. 

(2)  Assuming  the  validity  of  the  act,  it  is  insisted  that  it 
does  not  apply  to  the  defendant,  because  it  is  merely  a  carrier  of 
passengers ;  the  contention  being  that  a  carrier  of  passengers  is 
not  a  common  carrier  within  the  meaning  of  said  act.  We  might 
rest  our  decision  upon  the  uncontradicted  testimony  in  this  case 
that  the  defendant  is  both  a  carrier  of  passengers  and  of  freight ; 
but,  even  though  it  be  assumed  to  be  merely  a  carrier  of  pas- 
sengers, the  result  is  the  same,  for,  as  was  observed  by  the  court 
in  the  Employers'  Liability  Cases  (Howard  v.  Illinois  C.  R, 
Co.)  207  U.  S.  497,  62  L.  ed.  308,  28  Sup.  Ct.  Rep.  141,  it  is 
apparent  from  the  1st  section  of  the  act  that  it  was  intended  to 
include  every  individual  or  corporation  who  might  engage  in 
interstate  conmierce  as  a  common  carrier.  "Its  all-embracing 
words  leave  no  room  for  any  other  conclusion.  It  may  include, 
for  example,  steam  railroads,  telegraph  lines,  telephone  lines, 
the  express  business,  vessels  of  every  kind,  whether  steam  or 
sail  *  *  *  carriages,  trolley  lines,"  etc.  In  defining  com- 
merce in  the  Second  Employers'  LiahUity  Cases,  the  court  said : 
"The  term  ^commerce'  comprehends  more  than  the  mere  inter- 
change of  goods.  It  embraces  commercial  intercourse  in  all  its 
branches,  including  transportation  of  passengers  and  property 
by  common  carriers,  whether  carried  on  by  water  or  by  land." 
See  also,  Omaha  &  C.  B.  8t.  R.  Co.  v.  Interstate  Commerce 
Commission,  191  Fed.  40. 

(3)  It  is  specified  as  error  that  the  court  admitted  in  evi- 
dence said  "Stop"  order,  the  contention  being  that  this  was  for 
the  safety  of  passengers,  and  not  for  the  protection  of  employ- 
ees. It  is  difficult  to  perceive  upon  what  reasonable  theory  it 
can  be  contended  that  this  order  was  not  for  the  protection  of 
both  passengers  and  employees.  Both  being  upon  the  car,  they 
were  in  identically  the  same  situation,  and  in  promulgating  this 
and  other  orders  looking  to  the  safety  of  its  passengers  and  em- 
ployees the  company  was  doing  no  more  than  the  law  required. 
Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346,  353 ;  40  L.  ed. 
994,  997,  16  S.ip.  Ct.  Rep.  848 ;  Santa  Fe  P.  R.  Co.  v.  Holmes, 
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202  U.  S.  438,  441,  50  L.  ed.  1094,  1095,  26  Sup.  Ct.  Rep. 
676,  20  Am.  Neg.  Rep.  237.  In  the  latter  case  it  was  said: 
^*It  is  the  duty  of  a  railroad  ecmpany  to  promulgate  adequate 
rules  and  regulations  for  the  safety  of  employees  engaged  in  the 
dangerous  duty  of  operating  trains." 

(4)  We  agree  with  the  trial  court  that,  under  all  the  evi- 
dence, it  was  for  the  jury  to  say  whether,  if  they  believed  that 
the  train  was  being  run  at  an  excessive  rate  of  speed  when  it 
entered  upon  the  draw,  such  excessive  speed  was  the  cause  of 
the  accident.  The  evidence  showed  conclusively  that  the  trolley 
would  not  have  jumped  at  this  point  had  the  train  been  run  at  a 
reasonable  rate  of  speed,  and  there  was  evidence  that  the  run- 
ning of  the  train  at  an  excessive  rate  of  speed  was  in  direct  vio- 
lation of  the  orders  of  the  defendant  and  the  general  instructions 
of  its  employees.  But  it  is  urged  that  the  duty  of  the  trolley- 
man  required  him  to  prevent  the  very  thing  that  occurred ;  name- 
ly, the  jumping  of  the  trolley  pole.  We  think  it  a  sufficient  an- 
swer to  this  contention  to  suggest  that  while  it  was  the  duty  of 
the  trolleyman  to  use  all  reasonable  diligence  in  preventing  such 
an  occurrence,  he  was  entitled,  in  the  performance  of  his  duties 
in  this  regard,  to  the  assistance  and  protection  of  the  regulations 
of  the  defendant.  The  jumping  of  the  pole  at  some  point  where 
there  was  no  break  in  the  wire —  an  unexpected  and  perhaps 
unexplainable  occurrence — might  or  might  not  have  been  attend- 
ed with  danger  to  him.  The  jumping  of  the  pole  at  this  par- 
ticular point,  where,  of  course,  there  was  a  break  in  the  rails 
as  well  as  in  the  wire,  might  have  resulted  much  more  seriously. 
There  would,  of  necessity,  be  a  jar  of  the  train  itself,  and  a 
break  in  the  trolley  wire  and  the  presence  of  the  metal  plate 
might  have  produced  much  greater  friction  and  shock  than 
would  have  been  present  at  some  other  point  where  there  was 
neither  a  break  in  the  wire  nor  in  the  rails.  That  these  sugges- 
tions are  not  fanciful  is  clearly  apparent  from  the  testimony 
that  one  of  the  purposes  of  the  stop  before  reaching  the  draw 
was  to  appraise  the  trolleyman  of  its  proximity,  that  he  might 
pull  down  his  trolley  pole  before  entering  upon  it.  And  in  de- 
termining whether  the  plaintiff  was  exercising  due  care  at  the 
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time  of  the  accident,  or,  if  not,  whether  his  negligence  was 
gross  or  slight,  it  was  competent  and  proper  for  the  jury  to  take 
into  consideration  all  the  circumstances  disclosed  by  the  evi- 
dence. 

(5)  There  was  evidence  tending  to  show  that  the  motorman 
upon  the  train  in  question  was  reputed  to  be  a  reckless  or  fast 
nmner,  and  that  this  had  been  brought  to  the  knowledge  of  the 
company.  The  admission  of  this  evidence  is  assigned  as  error. 
In  the  second  count  of  the  declaration  it  is  averred  that  this 
motorman  had  been  in  the  defendant's  employ  for  a  long  time, 
and  that  he  was  "negligent,  unskilful,  unfit,  incompetent,  and 
reckless  as  a  motorman  of  cars,  of  which  facts  the  defendant  had 
notice  and  knowledge,  and  by  the  use  of  ordinary  diligence" 
would  have  had  such  knowledge ;  and  that  notwithstanding  such 
knowledge  or  means  of  knowledge  on  the  part  of  the  defendant, 
it  retained  him  in  its  employ  and  intrusted  to  him  the  control 
of  its  cars.  It  is  apparent,  therefore,  that  had  the  court,  as 
requested  by  the  defendant,  ruled  that  the  employers'  liability 
act  was  not  applicable,  evidence  of  the  incompetency  of  said 
motorman,  if  brought  home  to  the  company,  would  have  been 
very  material.  Hence  it  was  clearly  admissible  when  offered. 
As  no  motion  was  subsequently  made  to  strike  out  the  evidence, 
and  no  charge  requested  concerning  it,  its  pertinency  at  the  time 
the  case  was  submitted  to  the  jury  was  not  passed  upon  by  the 
trial  court,  and  there  is  therefore  no  foundation  here  for  this 
assignment  of  error.  Moreover,  it  is  apparent  from  the  prayers 
offered  by  the  respective  parties  and  the  charge  of  the  trial 
court,  that  this  evidence  was  lost  sight  of  when  the  liability  act 
was  held  applicable.  The  question  then  was  not  whether  the 
motorman  had  theretofore  been  negligent,  but  whether  he  was 
negligent  at  the  time  of  the  accident. 

(6)  It  is  further  assigned  as  error  that  the  court  refused  to 
instruct  the  jury,  as  requested  by  the  defendant,  that  if  they 
should  find  a  negligent  failure  to  stop  the  cars  at  the  "Stop" 
sign,  before  nmning  onto  the  draw,  as  required  by  said  stop 
order,  and  that  said  order  "was  adopted  for  the  protection  of  the 
passengers  and  property  of  the  defendant  company  from  the 
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dangers  of  an  open  draw,  and  that  it  was  also  negligent  in  run- 
ning its  car  on  said  bridge  at  an  unusual  rate  of  speed,  and  that 
the  plaintiff  knew  these  facts,  or  either  of  them,  or,  in  the  ex- 
ercise of  due  care,  should  have  known  them,  or  either  of  them, 
and  could  with  such  knowledge,  by  the  exercise  of  due  care  and 
the  means  within  his  power,  have  avoided  the  injury  by  pulling 
down  his  trolley  pole,  or  by  giving  the  motorman  a  signal  to 
stop,  or  otherwise,  then  it  was  his  duty  to  do  so  without  waiting 
for  a  stop  or  signals  from  the  motorman,  and  his  failure  to  do  so 
would  be  gross  negligence,  and  if  it  resulted  in  his  injury, 
would  be  the  proximate  cause  thereof."  This  prayer  is  ob- 
jectionable. It  presupposes  that  the  stop  order  was  for  the  sole 
protection  of  passengers  and  property,  while  the  testimony,  as 
we  have  seen,  was  that  one  of  the  purposes  of  the  stop  at  the 
stop  sign  was  to  enable  the  trolleyman  to  prepare  to  enter  upon 
the  draw.  There  was  also  evidence  that  the  trolleyman  was 
charged  with  no  responsibility  or  control  of  the  cars,  and  that 
had  he  attempted  to  exercise  such  responsibility  or  control  it 
would  have  been  the  conductor's  duty  to  have  reported  him  to 
the  company.  All  this,  as  previously  suggested,  had  a  distinct 
bearing  upon  the  question  whether  he  was  in  the  exercise  of  due 
care  at  the  time  of  the  accident,  and,  if  not  in  the  exercise  of  due 
care,  whether  his  negligence  was  slight  or  gross.  "When  coun- 
sel, not  content  with  a  fair  charge  resort  to  requests  of  exact 
nicety,  they  must  abide  to  be  judged  by  that  same  standard." 
Schmidt  v.  Vanderveer,  110  App.  Div.  758, 97  N.  T.  Supp.  441. 
The  observation  of  the  court  in  that  case  is  applicable  here. 
The  trial  court  in  the  present  case  instructed  the  jury  upon  the 
question  of  contributory  negligence ;  and  if  counsel  desired  fur- 
ther instruction  upon  that  point,  the  prayer  submitted  should 
have  been  in  harmony  with  the  facts  of  the  case. 

This  disposes  of  all  the  material  assignments.     Finding  no 
error,  we  affirm  the  judgment,  with  costs,  and  it  is  so  ordered. 

Affirmed. 

An  application  by  the  appellant  for  the  allowance  of  a  writ  of 
error  to  remove  the  cause  to  the  Supreme  Court  for  review  was 
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denied  March  20,  1913,  Mr.  Justice  Robb  delivering  the  opin- 
ion of  the  Court : 

The  cause  of  action  arose  in  the  District  of  Columbia.  Ap- 
pellant, a  common  carrier  in  the  District,  and  also  between  the 
District  and  the  State  of  Virginia,  raised  the  question  of  the  ap- 
plicability of  the  employers'  liability  act  of  June  11,  1906,  the 
contention  being  that  the  act,  to  be  constitutional,  could  apply 
only  to  local  carriers,  and  not  to  carriers  doing  both  a  local  and 
interstate  business.  The  ruling  of  the  trial  court  was  adverse 
to  appellant,  and  that  ruling  was  sustained  in  this  court,  A 
writ  of  error  to  the  Supreme  Court  of  the  United  States  is  now 
sought  on  the  ground  that  the  proper  construction  of  said  act 
has  been  drawn  in  question. 

In  El  Paso  &  N.  E.  R.  Co.  v.  Gutierrez,  215  U.  S.  87,  54  L, 
ed.  106,  30  Sup.  Ct.  Rep.  21,  the  validity  of  said  act  of  1906 
was  upheld  so  far  as  it  related  to  the  District  of  Columbia  and 
the  territories.  A  reading  of  that  decision  discloses,  we  think, 
that  its  necessary  effect  was  to  include  within  the  scope  of  said 
act  "every  common  carrier  engaged  in  trade  or  commerce  in  the 
District  of  Columbia."  Since  the  question  raised  by  appellant 
was  no  longer  an  open  one,  the  application  for  writ  of  error 
must  be  denied.  Writ  denied. 

On  April  3,  1913,  the  Supreme  Court  of  the  United  States 
srauted  the  writ  of  error. 


BUNCH  V.  UNITED  STATES  TO  THE  USE  OF  KEP- 
PLER ET  AL. 


Judgment;  Joint  Debtobs;  Release;  Statutes. 

\  Satisfaction,  as  a  re&ult  of  a  compromise,  as  to  one  of  several  judgmfnt 
debtors,  of  a  judgment  against  the  sureties  on  a  guardian's  bond. 
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will  not  release  the  other  judgment  debtors,  where  the  rule  that  the 
release  of  one  surety  releases  all  was  changed  by  Code  provision  after 
the  bond  was  given,  but  before  the  compromise  was  effected  and  the 
judgment  entered.  (Construing  sees.  1210  and  1494-1497,  Code,  D. 
C.  [31  Stat,  at  L.  1380,  1414,  1415,  chap.  854]  and  citing  White  v. 
Connecticut  General  L,  Ins,  Co.  34  App.  D.  C.  460.) 

2.  A  bond  upon  which  judgment  has  been  rendered  becomes  merged  in  the 
judgment,  and  any  remedy  available  is  on  the  judgment,  and  not  on 
the  bond. 

No.    2479.     Submitted    February    5,    1913.     Decided    March    6,    1913. 

Hearing  on  an  appeal  by  the  defendants  from  a  judgment  of 
fiat  on  a  scire  facias  after  direction  of  a  verdict  on  issues  joined. 

Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appeal  from  a  judgment  of  fiat  on  a  writ  of  scire  facias. 

On  November  7,  1892,  one  William  G.  Lown  (guardian  of 
the  estates  of  Bertha  V.  Lown,  now  Keppler,  Jessie  W.  Lown, 
and  May  Lown),  Raphael  C.  Gwynn,  William  H.  Baum,  Nax- 
areth  Bunch,  and  Harry  M.  Schneider  executed  a  bond  in  the 
sura  of  $35,000  conditioned  for  the  faithful  performance  of  the 
trusts  of  said  Lown.  On  September  11,  1901,  an  action  was 
commenced  in  the  supreme  court  of  the  District  upon  said  bond, 
and  on  May  11,  1903,  judgment  was  entered  against  Baum, 
Bunch,  and  Schneider,  summons  against  the  others  having  been 
returned  "not  to  be  found."  Immediately  thereafter  a  compro- 
mise was  effected  with  Baum,  and  the  judgment  as  to  him  was 
entered  "satisfied."  Bunch  died  after  the  rendition  of  judg- 
ment, leaving  real  estate.  On  April  7,  1910,  a  writ  of  scire 
facias  to  revive  said  judguient  was  issued,  Schneider  and  the 
appellants  being  the  defendants.  This  writ  recites  the  release 
of  Baum.  Issue  was  joined  and  judgment  rendered  upon  a  di- 
rected verdict  for  the  sum  of  the  original  judgment  less  a  credit 
of  $12,818,41,  as  of  May  11,  1903,  the  date  of  the  release  of 
Baum.    Schneider  is  not  a  party  to  this  appeaL 
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Mr.  John  RidoiU  for  the  appellants. 

Mr.  HiLgh  Ohear,  Mr.  Charles  Colden  Miller,  Mr.  Charles  A. 
Douglas,  Mr.  Oibbs  L.  Baker,  and  Mr.  Thomas  Ruffin  for  the 
appellees. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court*: 

The  point  first  urged — namely,  that  the  judgment  of  fiat 
could  not  be  entered  upon  a  scire  facias  from  which  Baum^. 
an  original  judgment  debtor,  was  omitted — ^is  merged  in  the 
second  and  real  point  in  the  case,  for  Baum  was  not  an  existing 
debtor  when  the  writ  of  scire  facias  was  sued  out,  and  hence  not 
a  proper  party  to  that  proceeding.  The  real  question  before  us, 
therefore,  is  whether  Baum's  release  by  operation  of  law  re- 
leased the  other  judgment  debtors. 

Sec.  1210  of  the  Code  (31  Stat,  at  L.  1380,  chap.  854),  in 
force  at  that  time,  authorized  any  one  of  several  joint  debtors 
to  make  a  separate  composition  or  compromise  with  a  creditor, 
subject  to  the  provisions  of  the  Code  relating  to  partners. 
Sees.  1494-1497  (31  Stat,  at  L.  1414,  1415,  chap.  854),  relat- 
ing to  such  compromises  by  one  of  several  partners  where  a  part- 
nership is  dissolved,  permits  the  release  of  such  partner  by  the 
creditor  without  impairing  the  right  of  the  creditor  to  proceed 
against  such  members  of  the  partnership  as  have  not  been  dis- 
charged. It  is  provided  that  the  members  of  the  partnership 
who  have  not  been  discharged  may  set  off  any  demand  against 
the  creditor  which  could  have  been  set  off  had  the  suit  been 
brought  against  all  the  partners,  and  the  discharge  of  one  part- 
ner, it  is  further  provided,  "shall  be  deemed  a  payment  to  the 
creditor  equal  to  the  proportionate  interest  of  the  partner  dis- 
charged in  the  partnership  concern."  And  such  a  compromise 
by  one  partner,  it  is  declared,  shall  in  no  wise  affect  the  right 
of  the  other  partners  to  call  on  the  member  making  the  com- 
promise for  his  ratable  proportion  of  any  partnership  debt  which 
they  may  be  called  upon  to  pay.  It  is  not  denied  by  appellant 
that  the  effect  of  these  provisions  of  the  Code  would  be  to  per- 
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mit  a  compromise  such  as  was  eifected  with  one  of  the  several 
joint  judgment  debtors  in  this  case,  providing  the  obligation  up- 
on which  the  judgment  was  rendered  was  dated  subsequent  to 
their  enactment ;  but  it  is  contended  that  when  Bunch  became 
one  of  the  sureties  on  the  bond,  he  then  became  vested  with  the 
substantive  right  to  say  that  the  release  of  one  surety  released 
all.  This  contention  we  do  not  think  well  founded.  Prior  to 
the  enactment  of  these  provisions  of  the  Code,  that  is,  when  the 
bond  was  signed,  each  of  the  obligors  was  liable  thereunder  for 
the  full  penalty  of  the  bond,  and  the  rule  of  the  common  law 
which  is  here  invoked  by  appellants  was  to  preserve  the  right 
of  contribution  in  the  several  judgment  debtors,  and,  since  that 
right  is  preserved  by  the  Code,  no  constitutional  right  of  appel- 
lants has  been  invaded.  The  test  in  such  cases  always  is  wheth- 
er the  effect  of  such  legislation  will  be  to  increase  the  responsi- 
bility of  joint  obligors.  If  it  does  not,  then,  as  was  said  by  Mr. 
Justice  Van  Orsdel  in  White  v.  Connecticut  General  L,  Ins.  Co, 
34  App.  D.  C.  460,  it  is  a  "mere  regulation  of  the  procedure  of 
the  courts."  In  Mwnn  v.  Illinois,  94  U.  S.  113,  134,  24  L.  ed. 
77,  87,  it  is  said :  "A  person  has  no  property,  no  vested  inter- 
est, in  any  rule  of  the  common  law.  That  is  only  one  of  the 
forms  of  municipal  law,  and  is  no  more  sacred  than  any  other. 
Rights  of  property  which  have  been  created  by  the  common  law 
cannot  be  taken  away  without  due  process;  but  the  law  itself, 
as  a  rule  of  conduct,  may  be  changed  at  the  will  *  *  * 
of  the  legislature,  unless  prevented  by  constitutional  limita- 
tions.'' 

Moreover,  the  original  judgment  of  May  11,  1903,  which  was 
subsequent  to  the  enactment  of  the  District  Code,  was  a  satis- 
faction and '  extinguishment  of  the  bond.  That  instrument, 
then,  did  not  exist  "as  a  security,  being  superseded,  merged, 
and  extinguished  in  the  judgment,  which  is  a  security  of  a 
higher  nature.''  There  was  no  longer  a  remedy,  either  at  law 
or  in  equity,  on  the  bond,  but  one  on  the  judgment.  United 
Stales  V.  Price,  9  How.  83,  93,  13  L.  ed.  56,  60. 

Judgment  aflirmed,  with  costs.  Affirmed. 
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PATEifTS;  Patentability;  Condensation  or  Steam;  AicTioiPATioif. 

A  process  of  condensing  steam  by  passing  it  in  a  stream  between  cooling 
walls,  dividing  the  stream  of  steam  at  frequent  intervals  by  a  cool- 
ing material,  and  deflecting  the  divided  stream  alternately  against 
the  cooling  walls  and  against  the  cooling  material,  was  anticipated 
by  the  Howarth  (British)  patent  of  March  4,  1884,  which  directly 
carried  out  the  several  steps  of  the  process,  and  is  not  patentable, 
but  amounts  at  best  to  a  discovery  of  the  underlying  principle  of  an 
old  device.  (Citing  Roaell  v.  Allen,  16  App.  D.  C.  559;  Re  Creveling, 
25  App.  D.  C.  530.) 

No.  822.     Patent  Appeals.     Submitted  January  13,  1913.     Decided  2darch 

10,  1913. 

Hearing  on  an  appeal  (before  Chief  Justice  Shepard  and 
Mr.  Justice  Robb,  by  stipulation)  from  a  decision  of  the  Com- 
missioner of  Patents,  rejecting  an  application  for  a  patent 

Affirmed. 

Mr.  Lviher  V.  Movlton  for  the  appellants. 

Mr,  William  R,  Ballard  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents,  rejecting  an  application  for  a  patent  having  the  fol- 
lowing claims : 

"1.  The  method  of  condensing  steam,  comprising  forming 
the  steam  into  flowing  streams,  dividing  and  deflecting  said 
streams  at  frequent  intervals,  and  exposing  the  divided  streams 
to  cooling  surfaces  against  which  said  divided  streams  of  steam 
are  deflected. 
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"2.  The  method  of  condensing  steam,  comprising  causing 
the  steam  to  flow  in  numerous  streams,  dividing  the  streams 
at  frequent  intervals,  deflecting  these  divisions  in  alternate 
directions,  whereby  a  vibratory  movement  is  set  up  in  the 
steam,  and  directing  these  divided  streams  against  cooling  sur- 
faces. 

"3.  The  method  of  condensing  steam  comprising  forming 
the  same  into  rapidly  flowing  and  divided  streams  alternately 
disposed  with  corresponding  streams  of  cooling  fluid,  said 
steam  and  fluid  being  separated  by  heat  transmitting  walls; 
retarding  and  dividing  the  streams  and  deflecting  the  divided 
streams  of  steam  against  the  said  walls. 

"4.  The  method  of  condensing  steam  comprising  passing 
the  same  in  a  stream  between  cooling  walls,  dividing  the  stream 
of  steam  at  frequent  intervals  by  a  cooling  material,  and  deflect- 
ing the  divided  stream  of  steam  alternately  against  said  walls 
and  against  said  material." 

The  following  patents  were  cited  as  references  anticipating 
the  invention  claimed:  Marchant,  June  6,  1882;  Howarth 
(British)  March  4,  1884;  Shiels  and  Alexander,  March  21, 
1905 ;  Burdh,  June  6,  1905. 

It  is  true,  of  course,  that  a  process  and  an  apparatus,  or 
mechanism  by  which  it  may  be  performed,  may  constitute 
separate  and  independent  inventions.  It  is  also  true,  as  con- 
tended by  the  appellants,  that  a  process  is  not  anticipated  by 
a  prior  mechanism,  by  which,  with  some  alterations,  it  might 
have  been  performed.  It  is  not  only  necessary  that  the  prior 
patents  might  have  been  used  to  carry  out  the  process,  but  that 
such  use  was  either  contemplated  or  would  have  occurred,  in 
the  ordinary  mechanical  operation  of  the  device.  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.  185  U.  S.  403,  422,  423,  46  L. 
ed.  968,  980,  22  Sup.  Ct.  Rep.  698 ;  Re  Creveling,  25  App.  D. 
C.  530,  535. 

The  Commissioner  did  not  gainsay  these  principles,  but  de- 
nied their  application  to  the  facts  disclosed  by  the  application 
and  the  references. 

The  steps  of  the  process  claimed  are :  1.  Dividing  the  steam 
Vol.  XL.— 11. 
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into  streams.  2.  Subjecting  those  streams  to  the  action  of 
cooling  surfaces.  3.  Causing  the  streams  to  be  deflected 
against  the  cooling  surfaces.  The  first  two  steps  he  found  to  be 
admittedly  and  notoriously  old,  and  that  the  gist  of  the  inven- 
tion consists  in  causing  these  divided  streams  to  impinge 
against  the  cooling  surfaces  repeatedly  by  deflecting  them. 
This  he  held  to  be  a  legitimate  step  in  the  process  of  condens- 
ing steam,  since  it  directly  co-operates  with  the  other  steps 
mentioned ;  having  for  its  object  the  continuous  removal  of  the 
film  of  condensed  steam  from  the  cooling  surfaces,  which  film, 
if  unremoved,  would  tend  to  retard  the  cooling  of  the  steam. 
Applicants  accomplish  this  purpose  by  inserting  layers  of  wire 
gauze  between  adjacent  cooling  surfaces  which  serve  to  break 
up  the  streams  and  deflect  them  against  the  surfaces.  We  con- 
cur in  the  following  statement  of  the  Commissioner:  ^^In  the 
English  patent  (Howarth),  the  same  structure  is  used  for 
dividing  the  steam  into  streams,  and  in  figure  6  the  use  of  wire 
gauze  between  the  adjacent  cooling  surfaces  is  illustrated.  It 
would  be  impossible  to  use  a  condenser  constructed  according 
to  the  British  patent,  with  the  wire  gauze,  without  performing 
the  process  upon  which  the  applicants  seek  a  patent."  In  their 
brief  applicants  point  out  that  the  description  of  figure  6  in  the 
British  patent  does  not  disclose  the  steps  of  the  process  of  the 
appealed  claims.  The  description  of  this  figure  does  state  that 
wire  gauze  is  particularly  for  use  where  *it  is  found  desirable 
to  break  up  the  volume  passing  between  the  plates;'  but  it  is 
not  upon  this  meager  description  that  this  rejection  is  based ; 
it  is  upon  the  description  of  the  apparatus  as  a  whole  and  the 
purpose  for  which  it  is  intended,  and  the  fact,  which  appli- 
cants do  not  deny,  that  the  process  of  the  appealed  claims  is 
necessarily  involved  in  the  use  of  the  apparatus  shov^oi  in  the 
British  patent.  It  is  true  that  an  apparatus  is  not  an  antici- 
pation of  a  process  where  it  does  not  suggest  the  process  to 
those  skilled  in  the  art,  although  the  apparatus,  with  some 
slight  changes,  might  be  used  to  carry  out  that  process;  but 
where,  as  in  this  instance,  the  use  of  the  apparatus  unavoidably 
results  in  the  performance  of  the  process,  the  case  is  different." 
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This  conclusion  was  that  applicants  'Tiave  merely  conceived  a 
new  thing  of  operation,  or  at  best  discovered  the  underlying 
principle  of  an  old  device." 

It  may  be  added  that  figure  7  of  the  Howarth  patent,  as 
well  as  the  structures  described  in  the  other  references,  while 
differing  from  the  apparatus  disclosed  by  applicants,  show  that 
the  steam  is  necessarily  divided  into  numerous  streams  which 
are  repeatedly  deflected  against  the  cooling  surfaces. 

The  chief  contention  of  the  applicants  is  that  they  discovered 
the  principle  of  their  process,  which  is  the  sweeping  away  of 
the  air  set  free  by  the  steam  and  the  water  of  condensation 
adhering  to  and  creating  a  film  on  the  cooling  surfaces  that 
retards  the  condensation;  and  that  this  principle  or  purpose 
is  not  disclosed  in  the  descriptions  of  the  cited  patents.  They 
argue  that,  aside  from  *T)reaking  up  the  volume  passing  be- 
tween the  plates,''  Howarth's  patent  is  silent  as  to  "acts  per- 
formed upon  the  subject-matter  (steam)." 

Grant  that  where  Howarth  described  a  device  for  condensing 
steam  which,  by  necessarily  dividing  the  steam  into  streams, 
and  causing  them  to  deflect  against  the  cooling  surfaces  in  their 
passage,  increased  the  condensing  capacity  of  a  given  area  by 
removing  the  film  thereon,  he  was  putting  in  operation  a  natu- 
ral law  without  fully  understanding  or  appreciating  the  prin- 
ciple or  theory  of  that  operation,  still  he  was  entitled  to  all  the 
direct  uses  of  his  invention. 

Rosell  V.  Allen,  16  App.  D.  C.  559,  566. 

The  sweeping  away  of  the  film  is  the  direct  result  of  the 
division  of  the  steam  into  streams,  and  their  deflection  against 
the  cooling  surfaces  whereon  the  film  may  have  been  formed. 
The  several  steps  of  the  process — the  division  of  the  streams 
and  deflecting  them  against  the  cooling  surfaces  provided  to 
operate  upon  them — were  directly  carried  out  by  the  Howarth 
device;  and  all  that  the  applicants  have  discovered,  as  said 
by  the  Commissioner,  is  the  underlying  principle  of  that  de- 
vice. 

The  decision  is  right  and  will  be  affirmed.  The  clerk  will 
certify  this  decision  to  the  Commissioner  of  Patents. 

Affirmed. 
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Patents;  Intebfebence;  Origin ality;  Master  and  Servant;  Pbxsxthf- 

TIONS;    BURI>BN  OF  PROOF. 

1.  The  presumption  of  inventorship  in  favor  of  an  employer  as  against  an 

employee  will  not  attach,  unless  it  is  shown  that  the  employee  was 
engaged  in  perfecting  the  device  under  the  general  directions  of  the 
employer,  or  that  at  least,  the  broad  idea  of  the  invention  was  dis- 
closed to  the  employee  by  the  employer.  (Citing  Soley  v.  Hehbard, 
5  App.  D.  C.  99.) 

2.  In  an  interference  proceeding  involving  the  question  of  originality,  the 

burden  of  proof  rests  on  the  junior  applicant. 

No.  832.    Patent  Appeals.    Submitted  January  21,  1913.    Decided  liarch 

10,  1913. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  R.  Hamlin  and  Mr.  Herman  A.  Phillips  for  the 
appellant 

Mr.  George  E.  Kirk  for  the  appellee. 

Mr.  Justice  Van  Oesdbl  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  Joseph  Jameson  and  Frank  Yesbera 
from  the  decision  of  the  Commissioner  of  Patents  in  an  inter- 
ference proceeding.  The  invention  in  issue  is  described  by  the 
Commissioner  in  his  opinion  as  follows:  "The  invention  ia 
issue  relates  to  improvements  in  tables  in  which  the  top  of  the 
table  is  supported  upon  a  central  pedestal,  the  frame  for  the 
top  of  the  table  comprising  arms  extending  from  the  pedestal 
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and  designed  to  support  brackets  on  which  seats  are  pivotally 
mounted  in  such  a  manner  as  to  be  capable  of  movement  be- 
neath the  table.'^  The  issue  is  defined  in  seven  counts,  the  fol- 
lowing, however,  being  sufficient  to  illustrate  the  invention  for 
the  purposes  of  this  appeal : 

"A  table  comprising  a  supporting  pedestal,  arms  extending 
from  and  carried  by  said  pedestal,  downwardly  hung  seat 
brackets  pivoted  to  and  carried  by  said  arms  to  swing  hori- 
zontally, seats  mounted  on  said  brackets  and  rigid  therewith, 
and  a  table  top  supported  by  said  arms,  said  top  forming  an 
overhanging  portion  under  which  said  seats  may  move." 

The  question  in  this  case  is  solely  one  of  originality.  Ap- 
pellant Yesbera,  one  of  the  junior  applicants,  is  the  president 
and  owner  of  practically  all  of  the  stock  of  the  Yesbera  Manu- 
facturing Company,  while  appellant  Jameson,  the  other  junior 
applicant,  is  a  foreman  in  the  employ  of  said  company.  Ap- 
pellee, Edward  C.  R.  Ellsworth,  the  senior  party,  was  general 
manager  of  the  company  at  the  time  of  the  conception  and 
reduction  to  practice  of  the  invention  in  issue  in  the  spring  of 
1908,  but  left  the  employ  of  the  company  in  the  early  part  of 
July,  1909. 

This  case  turns  chiefly  upon  the  testimony  of  the  parties  in 
interest.  Appellant  Yesbera  testified  that  while  examining  a 
magazine  devoted  to  the  subject  of  soda  dispensing  and  its  ac- 
cessories, he  came  across  the  advertisement  of  a  table  of  a  char- 
acter similar  to  the  one  before  us,  but  which  differed  from  the 
present  construction  in  that  it  had  four  legs,  one  at  each  com- 
er ;  that  the  idea  came  to  him  of  greatly  improving  this  by  the 
substitution  of  a  central  pedestal ;  that  he  then  called  in  appel- 
lee, and  disclosed  to  him  his  idea ;  and  that  they  then  took  the 
matter  up  with  appellant  Jameson,  who  worked  out  the  details, 
especially  those  relating  to  the  manner  of  securing  the  curved 
side  arms  to  the  table  frame,  and  reduced  the  invention  to  prac- 
tice. Appellee,  on  the  other  hand,  claims  that  he  first  conceived 
the  invention  and  imparted  the  idea  to  appellant  Yesbera,  and 
that  appellant  Jameson  did  no  more  than  supply  the  mechanical 
skill  necessary  to  produce  the  completed  construction.     Appel- 
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lant  Jameson  corroborates  appellant  Yesbera  as  to  the  working 
out  of  the  details  by  himself,  but  his  testimony  as  to  the  concep- 
tion of  the  general  idea  of  the  use  of  the  central  pedestal  fails 
absolutely  to  throw  any  light  upon  this  question.  On  this  point 
he  testified:  "Mr.  Yesbera  and  Mr.  EllsAvorth  both  came  into 
the  cabinet  department,  and  asked  me  to  work  out  a  rough 
sketch,  gave  me  their  ideas  of  what  they  wanted.''  On  cross- 
examination,  replying  to  the  question,  "State  if  you  know 
whose  conception  the  base  and  the  central  column  or  pedestal 
was?"  said,  "The  center  column,  I  don't  recollect  who  ap- 
proached me  in  regard  to  that,  as  both  Mr.  Yesbera  and  Mr. 
Ellsworth  were  present  when  they  broached  the  subject  in 
regard  to  making  this  table." 

Counsel  for  appellants  contend  that,  inasmuch  as  the  rela- 
tion of  employer  and  employee  existed  between  appellant  Yes- 
bera and  appellee,  under  the  decisions  of  this  court  the  pre- 
sumption of  inventorship  is  in  favor  of  the  employer.  Before 
this  rule  may  be  invoked,  however,  it  must  appear  that  the  em- 
ployee was  engaged  in  perfecting  a  device  under  the  general 
directions  of  the  employer.  Appellee  was  the  general  manager 
of  the  company,  and  had  acted  in  that  capacity  for  a  number  of 
years.  He  was  not  employed  for  the  purpose  of  perfecting  this  or 
any  other  invention.  Hence,  it  must  affirmatively  be  shown  that, 
at  least,  the  broad  idea  was  disclosed  to  appellee  by  appellant 
Yesbera  before  the  presumption  will  attach.  Until  this  con- 
dition is  presented,  the  burden  of  proof  remains  on  appellants, 
the  junior  parties.    Soley  v.  Hebbard,  5  App.  D.  C.  99. 

Since,  on  this  point,  the  testimony  of  appellant  Jameson  is 
uncorroborative,  the  case  resolves  itself  into  a  question  of 
veracity  between  appellee  and  appellant  Yesbera.  Appellee 
testified  that  appellant  Yesbera  recognized  him  as  the  inventor 
of  the  table  in  question  in  the  presence  of  two  witnesses.  This 
was  denied  by  one  of  the  witnesses,  who  was  called  by  appellee. 
The  other  witness  was  not  called  by  either  party.  Hence,  it  is 
doubtful  if  this  particular  recognition  ever  took  place.  There 
are,  however,  several  circumstances  which  weaken  the  eifect  of 
the  testimony  offered  on  behalf  of  appellants.    It  does  not  ap- 
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pear  that  appellants  made  any  effort  to  patent  the  invention, 
except  by  the  statement  of  appellant  Yesbera  that  he  probably 
instnicted  appellee  to  look  after  the  filing  of  an  application,  un- 
til they  filed  the  application  here  in  controversy  on  December 
13,  1909,  a  year  and  a  half  after  conception,  and  five  months 
subsequent  to  the  time  appellee  severed  his  connection  with  the 
company  and  to  the  date  (July  27,  1909)  of  the  issuance  of  a 
design  patent  to  appellee  disclosing  this  invention.  In  the 
meantime,  and  before  appellee  left  the  employ  of  Yesbera, 
tables  embodying  the  subject-matter  of  the  issue  had  been  made 
and  sold  by  the  company.  The  inference  that  appellee  was  re- 
garded as  the  inventor  is  further  strengthened  by  the  fact  that 
appellant  Yesbera  admitted  on  cross-examination,  that,  as  a 
compliment  to  appellee,  in  consideration  of  the  interest  which 
he  had  shown  in  the  development  of  the  improved  table,  he 
would  permit  him  to  be  a  party  to  the  application.  Appellant 
Yesbera  had  been  engaged  in  the  manufacturing  business  for 
sixteen  years,  and,  while  this  statement  is  not  controlling  as  an 
admission  of  inventorship  on  the  part  of  appellee,  since  appel- 
lant Yesbera  is  not  shown  to  have  been  conversant  with  the 
patent  laws,  yet  it  is  proper  to  regard  it  as  a  circumstance  in 
deciding  the  question  whether  appellants  have  overcome  the 
burden  placed  upon  them.  "That  an  employer  may  assume  that 
he  may  allot  the  brain  work  of  his  employees  as  he  pleases,  and 
take  out  in  the  name  of  one  a  patent  for  an  invention  which  he 
knows  to  have  been  made  by  another,  because  it  may  in  some 
way  suit  his  convenience  so  to  do,  is  an  assumption  that  must 
be  repudiated  by  the  common  sense  of  mankind."    Ibid. 

Appellee,  in  further  support  of  his  claim  that  he  was  recog- 
nized as  the  inventor,  testified  that  "after  the  Newcomer  tables 
were  sold  and  delivered,  in  1908,  they  proved  so  satisfactory 
that  Mr.  Yesbera  desired  to  add  them  to  the  line,  and  dis- 
cussed with  me  paying  me  50  cents  royalty,  and  later  desired 
me  to  secure  a  patent."  Appellant  Yesbera  attempts  to  ex- 
plain this  statement  in  the  following  words:  "No  matter  how 
much  wages  Mr.  Ellsworth  received,  he  never  was  satisfied,  he 
always  wanted  more,  and  I  told  Mr.  Ellsworth  one  day,  per- 
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haps  more  than  once^  that  if  he  would  put  forth  effort  and  push 
this  new  table,  and  increase  the  sale  of  the  Yesbera  Manufac- 
turing Company  to  the  extent  that  it  would  be  justified  in 
paying  him  greater  wages,  I  should  be  glad  to  pay  them.  And 
as  a  means  of  satisfying  him,  I  said  that  if  he  could  swell  the 
sale  of  these  tables,  I  would  be  justified  in  allowing  him  50 
cents  apiece,  but  not  as  royalty,  only  as  a  bid  for  his  efforts  to 
procure  greater  amount  of  business  for  the  Yesbera  Manufac- 
turing Company."  This  explanation  is  not  so  convincing  as 
to  overcome  the  burden  placed  upon  appellants,  when  consid- 
ered in  connection  with  the  fact  that  the  business  of  the  com- 
pany was  not  devoted  alone  to  the  manufacture  of  these  tables, 
but  extended  also  to  combination  tables,  store  tools,  oilcloth 
racks,  showcases,  metal  furniture,  and  telephone  booths,  which, 
at  least,  raises  the  question  as  to  why  the  increased  compensa- 
tion should  be  restricted  to  the  sale  of  these  tables,  if  appellee 
had  no  greater  interest  in  their  manufacture  than  that  ordi- 
narily possessed  by  a  general  manager. 

Considering  the  testimony  as  a  whole,  we  are  of  opinion  that 
the  appellants  have  failed  to  overcome  the  burden  placed  upon 
them  as  junior  parties.  The  decision  of  the  Commissioner  of 
Patents  is  affirmed,  and  the  clerk  is  directed  to  certify  these 
proceedings  as  by  law  required.  Affirmed. 


JAMESON  V.  ELLSWORTH. 


This  case  is  governed  by  the  decision  in  Jameson  v.  ElUworfh,  ante,  IW. 

No.  833.    Patent  Appeals.    Submitted  January  21,  1913.    Decided  Marcu 

10,  1913. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 
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Mr.  George  R.  Hamlin  and  Mr.  Herman  A.  Phillips  for  the 
appellant 

Mr.  Oeorge  E.  Kirk  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  Joseph  Jameson  and  Frank  Yesbera 
from  the  Commissioner  of  Patents  in  an  interference  proceed- 
ing. This  controversy  involves  the  right  to  a  design  patent  on 
a  table  similar  in  construction  to  that  described  in  the  com- 
panion case  between  the  same  parties,  No.  832.  By  stipulation 
the  testimony  taken  is  to  be  used  in  the  consideration  of  both 
cases;  hence,  for  the  reasons  given  in  the  companion  case,  the 
decision  of  the  Commissioner  of  Patents  is  affirmed,  and  the 
clerk  is  directed  to  certify  these  proceedings  as  by  law  required. 

Affirmed. 


EOBINSON  V.  BALTIMORE  &  OHIO  RAILROAD 
COMPANY. 


SmFLOTBS'     LIABIUTT     Act;      CaBHIEBS;      COlfTBAOT     EXEMFrmO     FBOM 

LlABH^ITT. 

1*  A  porter  on  a  Pullman  Company  car  is  not  an  employee  of  a  railroad 
company  which  simply  hauls  the  car,  but  does  not  control  it  or  as- 
sume any  responsibility  for  its  management  or  equipment,  and  in 
case  of  injury  while  engaged  in  the  performance  of  his  duties,  he  is 
not  entitled  to  maintain  an  action  therefor  against  the  railroad 
company,  under  the  provisions  of  the  employers'  liability  act  of 
April  22d,  1908  (35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322).  (Citing  Hughson  v.  Richmond  d  D.  R.  Co,  2  App. 
D.  C.  98.) 

^  A  contract  of  employment  entered  into  by  a  Pullman  Company  car 
porter  who  therein  exempts  from  liability  for  any  injuries  that  may  be 
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sustained  by  him,  any  railway  company  over  whose  lines  the  car  on 
which  he  is  employed  is  transported,  is  not  in  conflict  with  sec.  5 
of  the  employers'  liability  act  of  April  22d,  1908  (35  Stat,  at  L.  65, 
chap.  140,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322),  prohibiting  con- 
tracts by  carriers  intended  to  exempt  from  the  liability  created  by 
the  act. 

3.  An  agreement  entered  into  by  a  Pullman  Company  car  porter  as  a  con- 
dition of  his  employment,  whereby  he  waives  his  right  to  maintain 
action  against  any  railway  company  over  whose  lines  a  car  in 
which  he  is  employed  is  transported,  for  any  injuries  that  may  be 
sustained  by  him,  is  a  complete  bar  to  his  right  to  recover  against 
such  a  company,  and  it  is  immaterial  that  subsequent  to  the  exe- 
cution of  the  contract,  his  salary  was  increased,  or  that  he  wIm  as- 
signed the  additional  duty  of  occasionally  collecting  railroad  ticketi^ 
where  he  still  retained  the  position  of  porter. 

No.  2474.    Submitted  February  4,  1913.    Decided  March  10,  1913. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  to  recover  damages  for  personal  injuries. 

AffifTned. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  suit  was  brought  by  appellant,  Qeorge  R.  Robinson,  in 
the  supreme  court  of  the  District  of  Columbia  against  defend- 
ant, the  Baltimore  &  Ohio  Railroad  Company,  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  on  April  10,  1910,  while 
engaged  in  the  performance  of  his  duties  as  a  Pullman  porter. 
At  the  time  of  the  accident  he  was  the  porter  in  charge  of  a  car 
belonging  to  the  Pullman  Company,  which  formed  part  of  a 
train  of  defendant  company  operating  in  interstate  commerce 
between  Washington,  District  of  Columbia,  and  WTieeling,  West 
Virginia.  On  the  trial  below,  when  the  testimony  on  behalf  of 
plaintiff  had  been  given,  the  court,  on  motion  of  counsel  for 
defendant,  instructed  the  jury  to  return  a  verdict  for  defendant. 
From  the  judgment  thereon,  the  case  comes  here  on  appeal. 

It  appears  that  on  August  21,  1905,  plaintiff  made  written 
application  to  the  Pullman  Company  for  employment  as  a  Pull- 
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man  car  porter.  In  the  following  November  he  was  taken  into 
the  service  of  the  Pullman  Comany,  signing  a  written  contract 
as  a  condition  of  his  employment,  the  material  provisions  of 
which  are  as  follows : 

"Fourth.  I  assume  all  risks  of  accidents  or  casualties  by 
railway  travel  or  otherwise,  incident  to  such  employment  and 
service,  and  hereby,  for  myself,  my  heirs,  executors,  adminis- 
trators, or  legal  representatives,  forever  release,  acquit,  and  dis- 
charge the  Pullman  Company  and  its  officers  and  employees 
from  any  and  all  claims  for  liability  of  any  nature  or  character 
whatsoever  on  account  of  any  personal  injury  or  death  to  me 
in  such  employment  or  service. 

"Fifth.  I  am  a^are  that  said  the  Pullman  Company  se- 
cures the  operation  of  its  cars  upon  lines  of  railroad,  and  hence 
my  opportunity  for  employment  by  means  of  contracts  wherein 
said  the  Pullman  Company  agrees  to  indemnify  the  corpora- 
tions or  persons  owning  or  controlling  such  lines  of  railroad 
against  liability  on  their  part  to  the  employees  of  said  the  Pull- 
man Company  in  cases  provided  for  in  such  contracts,  and  I  do 
hereby  ratify  all  such  contracts  made  or  to  be  made  by  said  the 
Pullman  Company,  and  do  agree  to  protect,  indemnify,  and  hold 
hannless  said  the  Pullman  Company  with  respect  to  any  and 
all  sums  of  money  it  may  be  compelled  to  pay  or  liability  it  may 
be  subject  to  under  any  such  contract,  in  consequence  of  any 
injury  or  death  happening  to  me,  and  this  agreement  may  be 
assigned  to  any  such  corporation  or  person,  and  used  in  its 
defense. 

"Sixth.  I  will  obey  all  rules  and  regulations  made  or  to  be 
made  for  the  government  of  their  own  employees  by  the  corpo- 
rations or  persons  over  whose  lines  of  railroad  the  cars  of  said 
the  Pulbnan  Company  may  be  operated  while  I  am  traveling 
over  said  lines  in  the  employment  or  service  of  said  the  PuU- 
jnan  Company ;  and  I  expressly  declare  that  while  so  traveling 
I  shall  not  have  the  rights  of  a  passenger  with  respect  to  such 
corporations  or  persons,  which  rights  I  do  expressly  renounce ; 
and  I  hereby,  for  myself,  my  heirs,  executors,  administrators, 
or  legal  representatives,  forever  release,  acquit,  and  discharge 
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any  and  all  such  corporations  and  persons  from  all  claims  for 
liability  of  any  nature  or  character  whatsoever  on  account  of  any 
personal  injury  or  death  to  me  while  in  said  employment  or 


Mr,  Alexander  Wolf  and  Mr,  Levi  H,  Dofvid,  for  the  appel- 
lant: 

1.  Appellant  was  an  employee  of  the  defendant  company, 
either  as  a  matter  of  law  or  fact,  within  the  true  meaning  and 
interpretation  of  the  employers'  liability  act  of  April  22,  1908 
(35  Stat  at  L.  65,  chap.  149),  as  amended  by  the  act  of  April 
5,  1910  (36  Stat,  at  L.  chap.  143).  This  act  is  constitutional 
Second  Employers'  Liability  Cases,  223  TJ.  S.  1,  59;  Philor 
delphia  B,  &  W.  E,  R.  Co.  v.  Schubert,  224  TJ.  S.  603,  affirm- 
ing same  case  in  36  App.  D.  C.  565 ;  Hawaii  v.  Mankichi,  190 
TJ.  S.  197,  249 ;  Watson  v.  St.  Louis,  I,  M,  &  S,  R,  Co,  169 
Fed.  942 ;  Johnson  v.  Southern  P.  R,  Co,  196  TJ.  S.  1,  17 ; 
Philadelphia,  B.  &  W,  R,  Co,  v.  Tucker,  35  App.  Cas.  148 ; 
El  Pasco  &  N,  E.  R,  Co.  v.  Gutierrez,  215  TJ.  S.  87 ;  McNam- 
ara  v.  Washington  Terminal  Co,  37  App.  Cas.  393;  Mobile, 
etc.  R.  Co.  V.  Tumipseed,  219  TJ.  S.  35;  Chicago,  etc,  R.  Co. 
V.  United  States,  219  TJ.  S.  486,  497 ;  Atkyn  v.  Wabash  R.  Co. 
41  Fed.  193. 

2.  Appellant  not  only  performed  the  duties  of  an  ordinary 
porter  for  the  benefit  of  the  railroad  company,  but  collected 
railroad  transportation  from  the  passengers  of  the  railroad, 
under  the  direction  and  control  of  the  train  conductor,  the 
vice  principal  of  the  railroad  company.  Chicago,  M.  &  St,  P. 
R,  Co.  V.  Ross,  112  TJ.  S.  377 ;  Northern  P.  R.  Co.  v.  Peterson. 
162  TJ.  S.  354;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Voigt,  176 
U.  S.  498,  521 ;  O'Brien  v.  Chicago  &  N.  W.  R.  Co.  116  Fed. 
502 ;  Chicago  &  N.  W.  R.  Co.  v.  O'Brien,  67  C.  C.  A.  421,  426, 
132  Fed.  593;  see  Chicago  &  N.  W.  R.  Co.  v.  O'Brien,  82 
C.  C.  A.  461,  464,  153  Fed.  Kep.  511;  Pennsylvania  Co.  v. 
Roy,  102  TJ.  S.  451 ;  Missouri,  K.  <&  T.  R.  Co.  v.  Reasor,  28 
Tex.  Civ.  App.  302;  Vary  v.  The  B.  C.  R.  &  M.  B.  Co.  42 
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Iowa,  246,  249;  Hannegan  v.  Union  Warehouse  Co.  38  N".  Y. 
Supp.  272-3;  Tennessee  Coal,  Iron,  &  R.  Co,  v.  Hayes,  97 
Ala.  201;  Oliver  v.  Northern  P.  R.  Co.  196  Fed.  432. 

Mr.  Oeorge  E.  Hamilton,  Mr.  John  J.  Hamilton,  and  Mr. 
John  W.  YerJces,  for  the  appellee : 

1.  The  plaintiff  Robinson,  at  the  time  of  the  injury,  was  not, 
as  a  matter  of  law  or  fact,  an  employee  of  the  railroad  company, 
and  therefore  none  of  the  provisions  of  the  employers'  lia- 
bility act  of  April  22,  1908,  can  be  invoked  and  enforced  in  his 
behalf.  Baltimore  &  0.  8.  W.  R.  Co.  v.  Voigt,  176  U.  S. 
498 ;  McDermon  v.  Southern  P.  Co.  122  Fed.  669 ;  Hughson 
V.  Richmond  &  D.  R.  R.  Co.  2  App.  D.  C.  98 ;  Chicago,  etc. 
R.  Co.  V.  Hambler,  215  111.  525 ;  Russell  v.  Pittsburg,  etc.  R, 
R.  Co.  61  K  E.  678;  Chicago,  etc.  R.  Co.  v.  O'Brien,  132  Fed. 
593;  Denver,  etc.  R.  Co.  v.  Whan  (Colo.)  11  L.R.A.(N.S.) 
432;  New  York,  etc.  R.  Co.  v.  Difendaffer,  125  Fed.  893; 
Oliver  v.  Northern  P.  R.  Co.  196  Fed.  432. 

2.  That  plaintiff,  as  puUman  porter,  occasionally  accepted 
from  a  passenger  entering  the  train  and  sleeper  after  midnifi^ht 
both  his  pnllman  and  train  tickets,  does  not,  constitute  him  an 
employee  of  the  defendant  railroad  company.  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Ross,  112  U.  S.  377 ;  Northern  P.  R,  Co.  v. 
Peterson,  162  U.  S.  354;  Baltimore  &  0.  R.  Co.  v.  Baugh,  149 
\^.  S.  368 ;  New  England  R.  Co.  v.  Conroy,  175  U.  S.  323. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

This  appeal  turns  upon  two  questions: 

First :  Was  plaintiff  at  the  time  of  the  injury  an  employee 
of  defendant  railroad  company,  and,  as  such,  entitled  to  main- 
tain his  action  under  the  provisions  of  the  employers'  liability 
act  of  April  22, 1908  (35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322)  ? 

Second:  Does  the  contract  of  employment  between  plain- 
tiff and  the  Pullman  Company  constitute  a  bar  to  recovery 
against  the  railroad  company? 
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Section  1  of  the  act  of  1908  provides :  "That  every  common 
carrier  by  railroad  while  engaging  in  commerce  between  any 
of  the  several  States  or  Territories,  or  between  any  of  the  States 
and  Territories,  or  between  the  District  of  Columbia  and  any 
of  the  States  and  Territories,  *  *  *  shall  be  liable  in 
damages  to  any  person  suffering  injury  while  he  is  employed 
by  such  carrier  in  such  commerce,  *  *  *  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or  by  reason  of  any  defect 
or  insufficiency  due  to  its  negligence,  in  its  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  works,  boats,  wharves,  or 
other  equipment."  It  is  unnecessary  to  enter  into  a  discussion 
of  the  rules  of  construction  applicable  to  this  act  While  it 
is  in  derogation  of  the  common  law,  it  should  be  construed  so 
as  to  give  effect  to  the  evident  intent  of  Congress.  Johnson  v. 
Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct  Rep. 
158,  17  Am.  Neg.  Cas.  412.  It  applies  broadly  to  any  em- 
ployee of  a  railroad  company  injured  while  engaged  in  inter- 
state commerce.  Of  course,  if  plaintiff  was  in  the  employ  of 
defendant  at  the  time  of  the  accident,  he  would  be  entitled  to 
maintain  his  action  under  sec.  5  of  the  act  of  1908,  irrespective 
of  the  contract  of  employment.  Hence,  the  case  turns  solely 
upon  the  nature  of  plaintiff's  employment. 

The  contract  between  the  Pullman  Company  and  the  Bal- 
timore &  Ohio  Railroad  Company,  whereby  the  latter  com- 
pany agreed  to  operate  parlor  and  sleeping  cars,  was  substan- 
tially a  contract  on  the  part  of  the  railroad  company  to  haul  the 
cars  of  the  Pullman  Company.  The  material  stipulations  of 
the  agreement  were  that  the  Pullman  Company  should  "fur- 
nish sleeping  and  parlor  cars  properly  equipped  and  accept- 
able to  the  railroad  company,  sufficient  *  *  *  to  meet 
the  requirements  of  travel  over"  the  railroad  company's  lines; 
that  the  Pullman  Company  should  keep  its  cars  in  good  order 
and  repair;  that  it  should  "have  the  right  to  collect  from  the 
occupants  of  Pullman  cars,  for  the  use  of  seats  and  berths 
therein,  such  fares  as  are  customary  on  competing  lines  of  rail- 
road,"   and    that    the    Pullman    Company    should    "furnish 
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agents  or  inspectors  to  supervise  the  conduct  of  employees, 
cleanliness  of  cars,  etc.,  while  en  route,  and  the  railroad  com- 
pany will  transport  free  over  its  own  lines  the  employees, 
agents,  or  inspectors"  of  the  Pullman  Company.  The  railroad 
company  agreed  that  its  ticket  agents  at  such  offices  as  should 
be  agreed  upon  should  "sell  tickets  for  seats  and  berths  in  such 
cars  without  charge  to  the  Pullman  Company ;"  that  "the  rail- 
road company  shall  haul  the  cars  furnished  by  t^ie  Pullman 
Company  under  this  agreement  on  its  passenger  trains  in  such 
manner  as  may  be  necessary  to  meet  the  requirements  of  trav- 
el," and  "shall  not  be  entitled  to  receive  compensation  from  the 
Pullman  Company  for  the  movement  of  cars  furnished  imder 
this  agreement" 

The  Pullman  Company  employed  plaintiff  in  the  capacity  of 
porter,  and  he  was  acting  as  such  in  one  of  the  company's  cars 
at  the  time  he  was  injured.  The  car  was  not  operated  nor  con- 
trolled by  defendant.  Defendant,  under  its  agreement  with 
the  Pullman  Company,  was  simply  hauling  the  car.  True,  it 
*  was  hauled  for  the  accommodation  of  the  passengers  traveling 
upon  defendant's  train.  But  the  railroad  company  assumed  no 
responsibility  for  the  management  of  the  car  or  its  equipment. 
The  Pullman  Company  sold  passengers  the  tickets  which  en- 
titled them  to  the  privileges  of  its  car.  The  proceeds  went  to 
the  Pullman  Company.  Its  conductor  and  porter  looked  after 
the  accommodation  of  the  passengers  while  in  and  about  the 
car.  In  fact,  so  far  as  the  control  of  the  car  was  concerned,  it 
was  as  complete  as  if  the  entire  train  had  been  operated  by  the 
Pullman  Company.  The  railroad  company  in  its  contract  with 
its  passengers  did  nothing  that  limited  the  Pullman  Company's 
control  of  its  cars.  The  duty  which  the  railroad  company  as- 
smned  to  carry  its  passengers  safely,  whether  in  its  cars  or  in 
the  cars  of  the  Pullman  Company,  arose  from  its  contract  in 
the  sale  of  tickets  entitling  them  to  transportation,  and  not 
from  their  purchase  from  the  Pullman  Company  of  tickets  en- 
titling them  to  the  additional  privilege  of  riding  in  its  cars. 

Plaintiff  insists  that  at  the  time  of  the  accident  he  stood  in 
the  relation  of  an  employee  of  defendant  company,  and  bases 
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his  contention  chiefly  upon  a  su^estion  in  the  decision  in  the 
case  of  Baltimore  &  0.  8.  W.  R.  Co.  v.  Voigt,  176  U.  S.  498, 
44  L.  ed.  560,  20  Sup.  Ct  Rep.  385.  In  that  case,  an  express 
messenger  had  been  injured  through  the  alleged  negligence  of 
the  railroad  company.  As  a  condition  of  his  employment  by 
the  express  company,  he  had  executed  a  release  exempting  the 
railroad  company  from  liability  for  injuries  he  might  sustain 
as  an  express  messenger  on  the  railroad.  The  release  was  held 
to  constitute  a  bar  to  recovery  against  the  railroad  company. 
Importance  is  attached,  however,  to  the  following  statement 
of  the  court:  "The  relation  of  an  express  messenger  to  the 
transportation  company  in  cases  like  the  present  one  seems  to 
us  to  more  nearly  resemble  that  of  an  employee  than  that  of  a 
passenger.  His  position  is  one  created  by  an  agreement  be- 
tween the  express  company  and  the  railroad  company,  adjust- 
ing the  terms  of  a  joint  business, — the  transportation  and  de- 
livery of  express  matter.  His  duties  of  personal  control  and 
custody  of  the  goods  and  packages,  if  not  performed  by  an  ex- 
press messenger,  would  have  to  be  performed  by  one  in  the  im- 
mediate service  of  the  railroad  company.  And,  of  course,  if 
his  position  was  that  of  a  common  emploj^ee  of  both  companies, 
he  could  not  recover  for  injuries  caused,  as  would  appear  to 
have  been  the  present  case,  by  the  negligence  of  fellow  serv- 
ants." 

It  will  be  observed  that  the  court  did  not  say  that  the  ex- 
press messenger  was  an  employee  of  the  railroad  company.  In 
distinguishing  his  position  from  a  passenger,  it  said  it  seemed 
to  "more  nearly  resemble  that  of  an  employee  than  that  of  a 
passenger."  The  same  distinction  was  made  as  to  a  Pullman 
porter  by  this  court  in  Hughson  v.  Richmond  &  D.  R,  Co.  2 
App.  D.  C.  98,  where  it  was  held  that  a  Pullman  porter  was 
not  an  employee  of  the  railroad  company.  The  court,  speak- 
ing through  Chief  Justice  Alvey,  said:  "But  though  the 
plaintiff  was  not  a  servant  of  the  railroad  company,  and  there- 
fore not  a  coservant  with  the  employees  of  that  company,  and 
consequently  not  subject  to  the  principle  of  nonliability  of  the 
master  for  the  negligence  of  his  servant  producing  an  injury 
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to  a  fellow  servant,  yet  the  plaintiff  was  not  a  passenger  in  any 
such  sense  as  to  require  of  the  railroad  company  the  highest 
degree  of  skill  and  care  in  the  construction  and  maintenance 
of  its  roadway  and  machinery,  and  the  operation  of  its  road 
and  the  running  of  its  trains,  such  as  are  required  in  the  case 
of  a  passenger." 

In  their  relation  to  the  railroad  company,  we  think  there  is 
a  marked  distinction  between  an  express  messenger  and  a  Pull- 
man porter.  As  was  suggested  in  the  Voigt  Case,  the  express 
messenger  occupied  a  position  created  by  agreement  between  the 
express  company  and  the  railroad  company.  He  performed  du- 
ties which,  if  not  performed  by  him,  would  have  to  be  performed 
by  the  railroad  employees.  Express  matter,  when  received  by 
the  railroad  company  imder  its  contract  with  the  express  com- 
pany, like  freight,  has  to  be  handled  and  cared  for.  If  not  looked 
after  by  the  agents  of  the  express  company,  the  duty  would 
devolve  upon  the  employees  of  the  railroad  company.  Not  so 
with  a  Pullman  car.  It  is  a  vehicle  of  a  common  carrier  in- 
dependent of  the  railroad  company.  The  mere  fact  that  the 
Pulhiian  Company  employs  the  railroad  company  to  haul  its 
cars  does  not  affect  its  relation  to  the  public.  The  railroad 
company  is  not  under  obligation  to  haul  Pullman  cars,  as  it  is 
at  common  law  to  carry  passengers  and  freight.  Russell  v. 
PiUshitrgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  305,  55  L.R.A. 
253,  87  Am.  St.  Rep.  214,  61  N.  E.  678.  Passengers  occupy 
Pullman  cars  under  contract  with  the  Pullman  Company,  and 
not  the  railroad  company.  The  service  rendered  by  the  porter 
forms  no  part  of  the  contractual  dutv  of  the  railroad  company 
to  its  passengers.  "It  is  no  part  of  the  contract  or  obligation 
of  a  common  carrier  of  passengers  to  furnish  berths,  or  the 
services  of  a  porter  to  make  up  beds  or  perform  other  services 
for  passengers.  The  passenger  pays  the  Pullman  Company  for 
the  services  performed  by  it,  and  not  the  railroad  company,  and 
if  one  desires  such  services  as  are  rendered  by  the  Pullman 
Company  and  its  porter,  he  must  contract  with  that  company 
for  them."  Chicago,  R.  L  cf  P.  R.  Co.  v.  Hamler,  215  111.  525, 
1  L.R.A.(N.S.)  674,  106  Am.  St.  Rep.  187,  74  K  E.  705, 
Vol.  XL.— 12. 
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1  Ann.  Cas.  42.  On  the  other  hand,  the  porter  performs  no 
service  connected  with  the  operation  of  the  train  hy  the  railroad 
company.  In  fact,  when  a  passenger  purchases  a  berth  in  a 
Pullman  car,  he  must  look  entirely  to  the  Pullman  Company 
for  the  services  of  a  porter.  In  12  Am.  &  Eng.  Enc.  Law,  2d 
ed.  994,  the  rule  is  laid  down  that,  "where  a  palace  car  is  run 
as  part  of  a  train  under  a  contract  between  the  palace  car  com- 
pany and  the  railroad  company,  the  employees  of  the  two  com- 
panies are  not,  it  has  been  held,  fellow  servants,"  citing  Hugh- 
son  V.  Richmond  &  D.  R.  Co.  supra.  This  rule  has  been  fol- 
lowed in  McDermon  v.  Southern  P.  R.  Co.  122  Fed.  6G9 ;  Rus- 
sell V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  and  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Hamler,  supra;  Denver  &  R.  0.  R.  Co.  v.  ^Vhan, 
39  Colo.  230,  11  L.K.A.(KS.)  432,  89  Pac.  39,  12  Ann.  Cas. 
732. 

Counsel  for  plaintiff  place  strong  reliance  upon  the  decision 
in  the  case  of  Oliver  v.  Northern  P.  R.  Co.  196  Fed.  432.  In 
that  case  the  railroad  company  and  the  Pullman  Company  were 
the  joint  owners  of  the  Pullman  car  in  which  Oliver,  the  porter, 
was  killed.  The  car  was  owned  by  the  two  companies  under  a 
contract  which,  among  other  things,  provided :  "The  cars  owned 
jointly  by  the  railroad  company  and  the  Pullman  Company 
shall  be  known  as  "association"  cars,  the  Pullman  Company  hav- 
ing the  management  thereof ;  and  all  obligation  of  the  Pullman 
Company  with  respect  to  the  operation  of  said  cars  shall  be  as- 
sumed and  borne  by  the  association.  *  *  *  The  association 
shall  furnish  with  each  of  such  sleeping  cars  one  or  more  em- 
ployees, as  may  be  required,  whose  duties  shall  be  to  collect 
fares  from  passengers  occupying  such  cars,  and  for  the  use  of 
seats  or  berths,  and  generally  to  wait  upon  and  provide  for  the 
comfort  of  passengers  therein;  such  employees  at  all  times  to 
be  subject  to  the  rules  of  the  railroad  company  governing  its 
own  employees.  The  association  shall  also  furnish  employees 
who  shall  have  charge  of  all  sleeping  cars  used  under  this  con- 
tract." Distinguishing  that  case  from  the  cases  of  the  class  to 
which  the  one  at  bar  belongs,  the  court  said :  "The  relations  ex- 
isting between  the  railway  company  and  the  Pullman  Company 
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in  this  case,  and  consequently  the  relations  existing  between  the 
railway  company  and  the  porter  on  the  Pullman  car,  differ  wide- 
ly from  those  disclosed  in  the  numerous  cases  cited  in  argument, 
where  it  was  held  that  a  porter  on  a  Pullman  car  was  not  an  em- 
ployee of  the  railroad  company  over  whose  tracks  the  Pullman 
car  was  operated."  After  discussing  the  contract  by  which  the 
association  consisting  of  the  Pullman  Company  and  the  rail- 
way company  had  been  formed,  the  court  further  said:  "It 
will  thus  be  seen  that  the  railway  company  was  the  owner  of  a 
half  interest  of  the  Pullman  car  upon  which  the  deceased  porter 
was  employed,  and  that  the  deceased  was  employed  by  an  asso- 
ciation of  which  the  railway  company  was  a  part.  True,  the 
Pullman  Company  was  the  manager  for  the  association,  but 
in  that  respect  it  was  simply  an  agent  for  the  railway  company. 
Stripped  of  matters  of  mere  form,  the  railway  company  and 
the  Pullman  Company  operated  this  car  jointly  for  their  joint 
benefit,  and  employed  the  porter  jointly.''  It  thus  appears  that 
there  is  no  such  analogy  between  the  two  cases  as  will  afford 
any  relief  to  plaintiff. 

This  brings  us  to  the  contract  of  employment  It  is  not  in 
conflict  with  sec.  5  of  the  act  of  1908,  which  provides:  "That 
any  contract,  rule,  regulation,  or  device  whatsoever,  the  purpose 
or  intent  of  which  shall  be  to  enable  any  common  carrier  to  ex- 
empt itself  from  any  liability  created  by  this  act,  shall  to  that 
extent  be  void."  This  provision  must  be  construed  in  relation 
to  the  act,  w^hich  relates  alone  to  railroad  employees  engaged  in 
interstate  conamerce.  Plaintiff,  not  occupying  that  relation  to 
defendant,  cannot  avail  himself  of  it  to  defeat  his  contract  of 
employment.  Stripped  therefore  of  all  connection  with  the 
act  of  1908,  the  contract  of  employment  furnishes  a  complete 
bar  to  plaintiff's  right  to  recover  in  this  action.  Baltimore  & 
0.  a.  W.  R.  Co.  V.  Voigt,  supra. 

There  is  no  importance  to  be  attached  to  the  mere  fact  that, 
after  the  execution  of  tho  C(jntract  of  employment,  plaintiff's 
salary  was  increased,  and  he  was  assigned  the  additional  duty  of 
occasionally  collecting  railroad  tickets.  This  did  not  relieve 
him  from  the  obligations  of  his  contract.    It  did  not  affect  his 
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waiver  of  right  to  maintain  this  action  against  defendant  com- 
pany. He  was  originally  employed  as  a  Pullman  porter,  and  at 
the  time  of  the  alleged  accident  still  retained  that  position. 

The  other  errors  assigned  are  of  no  importance,  and  will  not 
be  considered.    The  judgment  is  affirmed  with  costs. 

Affirtned. 

The  Supreme  Court  of  the  United  States  granted  an  appli- 
cation for  a  writ  of  error  April  30,  1913. 


HUTCHINS  V.  HUTCHINS. 


Appeal  and  Erbob;   Wills;  Caveat. 

N^o  appeal  to  this  court  lies  from  an  order  of  the  supreme  court  of  the 
District  of  Columbia  sitting  as  a  probate  court,  framing  issues  upon 
the  caveat  of  a  wiU,  as  such  an  order  is  an  interlocutory  one  only. 
(Distinguishing  National  Safe  Deposit,  8av.  d  T,  Co.  v.  Sweenep, 
8  App.  D.  C.  401 ;  National  Safe  Deposit,  8at\  d  T.  Co,  v.  Heiherger, 
19  App.  D.  C.  506;  and  Dugan  v.  Northcutt,  7  App.  D.  C.  351). 

Nob.    2511    and   2512.    Submitted    March    17,    1913.    Decided   March  20, 

1913. 

Hearing  on  an  appeal  by  executors  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia  sitting  as  a  probate 
court,  framing  issues  for  trial  by  jury  upon  a  caveat  of  a  will. 

Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  Ross  Perry,  Mr.  E.  H.  Thomas,  and  C.  H.  Merittat 
for  the  appellant. 

Mr.  John  C.  Gittings  for  the  appellee. 
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Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court : 

The  will  of  Stilson  Hutehins,  deceased,  was  filed  for  probate 
in  the  supreme  court  of  the  District  holding  a  special  session 
as  a  probate  court,  by  the  appellants,  Walter  S.  Hutehins  and 
Charles  S.  Frailey,  who  are  named  as  executors  in  said  will, 
and  one  of  whom  is  a  §on  of  the  testator  and  a  legatee  and 
devisee. 

A  caveat  in  opposition  was  filed  by  the  appellee,  Lee  Huteh- 
ins, also  a  son  of  testator  and  a  legatee  and  devisee.  In  accord- 
ance with  the  provisions  of  sec.  140  of  the  Code  (31  Stat,  at  L. 
1213,  chap.  854),  the  court  framed  issues  to  be  tried  by  a  jury. 
The  executors  excepted  to  the  form  of  said  issues,  and  this  ap- 
peal has  been  taken  from  the  order  adopting  them. 

Want  of  jurisdiction  to  entertain  the  appeal  having  been  sug- 
gested, counsel  were  directed  to  file  briefs  on  the  question;  and 
this  has  been  done. 

Under  the  law  creating  it,  this  court  has  appellate  jurisdic- 
tion, as  relates  to  the  supreme  court  of  the  District,  to  review 
only  the  final  orders,  judgments,  and  decrees  of  that  court  or 
any  justice  thereof,  and  interlocutory  orders  whereby  the  pos- 
session of  property  is  changed,  and  from  any  other  interlocutory 
order  from  which  a  petition  for  appeal  shall  be  allowed. 

That  this  order  framing  issues  for  trial  by  jury  in  the  probate 
court  is  interlocutory,  and  not  final,  there  can  be  no  doubt  Nor 
is  such  an  order  one  whereby  the  possession  of  property  is 
changed.  The  order  determines  nothing,  and  aflFects  no  right. 
The  appeal  from  it  has  not  been  allowed,  and  it  must  be  dis- 
missed. 

Two  petitions  for  special  appeal  in  similar  cases  have  been 
allowed  since  the  organization  of  this  court  National  Safe 
Deposit,  Sav.  &  T.  Co.  v.  Sweeney,  3  App.  D.  C.  401 ;  National 
Safe  Deposit,  Sav.  &  T.  Co.  v.  Heiberger,  19  App.  D.  C.  506 ; 
In  Dtigan  v.  Northcutt,  7  App.  D.  C.  351-362,  it  was  said: 
"Under  ordinary  circumstances,  an  order  of  the  orphan's  court 
transmitting  issues  to  the  circuit  court  for  trial  before  a  jury  is 
only  an  interlocutory  order,  and  no  appeal  will  lie  from  it." 
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The  practice  prevailing  at  that  time  under  the  ancient  Mary- 
land probate  law,  of  sending  issues  from  the  orphan's  court  to 
the  circuit  court  for  trial  by  jury,  has  been  changed  by  the 
Code,  and  now  the  issues  are  triable  in  the  probate  court.  Sec- 
tion 140. 

It  is  argued  that  the  foregoing  excerpt  from  the  opinion  in 
Duga/n  v.  NorthcvJtt  is  entitled  to  no  weight,  because  the  particu- 
lar question  was  not  actually  involved ;  and  that  the  decision  is, 
in  fact,  in  support  of  the  jurisdiction  over  the  present  appeal, 
because  the  appeal  from  an  order  transmitting  issues  was  enter- 
tained and  the  order  reversed.  That  was  not  an  appeal  imder 
"ordinary  circumstances."  Acting  under  the  old  practice,  the 
orphan's  court  had  transmitted  issues  involving  the  execution 
and  validity  of  the  will  to  the  circuit  court.  In  that  court  a 
trial  was  had,  and  a  verdict  sustaining  the  will  had  been  re- 
turned and  certified  to  the  probate  court.  Thereafter  a  son  of 
the  testatrix,  found  to  be  legitimate,  having  filed  a  caveat  in 
opposition  to  the  probate  of  said  will,  issues  were  framed  at  his 
request  and  ordered  transmitted  to  the  circuit  court  for  trial  by 
jury.  On  appeal  therefrom,  it  was  held  that  the  verdict  upon 
similar  issues,  before  certified,  was  binding  upon  all  the  world ; 
that  it  was  the  duty  of  the  orphan's  court  to  enter  judgment 
thereon,  and  that  it  had  no  power  to  direct  any  further  or  other 
litigation  of  the  same  issues  at  the  instance  of  anyone.  The 
order  was  in  eflFect  an  exercise  of  the  equitable  jurisdiction  to 
set  aside  a  verdict  and  judgment,  and  reopen  the  case  for  a 
new  trial.  Such  jurisdiction  was  not  conferred  upon  the  or- 
phan's court,  and  the  order  was  void  and  of  no  effect.  Under 
these  extraordinary  circumstances  the  appeal  was  entertained. 

The  cases  in  the  Maryland  court  of  appeals,  where  appeals 
from  orders  framing  and  transmitting  issues  in  like  cases  have 
been  entertained,  and  which  have  been  cited  by  counsel,  are 
governed  by  the  provisions  of  the  Maryland  Code.  Article  5, 
sec.  60,  which  is  quite  different  from  the  statutory  provision 
regulating  the  appellate  jurisdiction  of  this  court.  See  act 
approved  February  9,  1893,  sec.  7. 

The  appeal  is  dismissed.  Dismissed. 
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VeinNNI  AND  PUBCHASEB;    DEEDS;    REMAINDERS;    RESCISSION;    INADEQUACY 
OF  CONSIDEEATION ;    PLEADING;    AMENDMENT. 

1.  The  English  rule  that  a  sale  of  a  vested  interest  in  property,  whether 

in  reversion  or  remainder,  will  be  vacated  for  inadequacy  of  con- 
sideration alone,  will  not  be  followed  in  this  jurisdiction. 

2.  Inadequacy  of  consideration,  in  the  absence  of  fraud  or  imposition,  is 

insufficient  to  warrant  the  rescission  of  a  conveyance  of  her  interest 
by  the  daughter  of  the  devisee  of  a  vested  remainder  which  was 
subject  to  a  life  estate  not  yet  ended,  where  by  the  terms  of  the  will 
the  daughter  would  have  succeeded  to  the  remainder  upon  the  death 
of  the  parent  before  the  remainder  came  into  possession,  and  the 
parent  had  by  deed  conveyed  to  the  daughter,  subject  to  a  life  estate 
in  herself. 

3.  There  is  nothing  in  the  relations  of  the  parties,  which,  coupled  with 

inadequacy  of  consideration,  will  warrant  the  avoidance  of  a  convey- 
ance by  a  woman  of  mature  age,  familiar  with  the  property,  for  the 
purpose  of  raising  money  in  an  emergency  to  protect  her  interests  in 
other  property,  to  one  who  bore  her  no  express  fiduciary  relation, 
but  whom  she  regarded  as  a  friend  and  kinsman,  accepting  his  ad- 
vice and  assistance  generally  in  her  transactions,  where  there  is 
nothing  to  indicate  fraud  or  undue  influence,  and  a  period  of  two 
years  elapsed  between  the  conveyance  and  the  filing  of  the  bill  for 
rescission,  and  the  plaintiff  does  not  profess  to  have  knowledge  not 
possessed  by  her  at  the  time  of  the  transaction  or  obtainable  im- 
mediately thereafter.  (Citing  Murray  v.  HUton,  8  App.  D.  C.  281, 
and  Holtzman  v.  Linton,  27  App.  D.  C.  241.) 

On  rehearing. 

4.  The  plaintiff  in  a  suit  to   rescind   a  conveyance  upon  the  ground  of 

inadequacy  of  consideration  and  fiduciary  relations  of  the  grantee, 
having  had  an  opportunity  in  the  lower  court  to  amend  by  showing 
an  agreement  to  reconvey  in  two  years,  cannot,  upon  rehearing 
after  a  decision  on  appeal  adverse  to  her,  be  permitted  to  make  the 
:  amendment, — especially  where  the  contractual  period  of  reconvey- 
ance has  elapsed  without  demand  therefor. 

No.  2460.    Submitted  January  9,  1913.    Decided  April  7,  1913. 
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Hearing  on  an  appeal  by  the  plaintiflF  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  her  bill 
filed  for  the  rescission  of  a  conveyance  of  property. 

Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

Appellant,  Louise  R.  Hayes,  as  plaintiff,  filed  this  bill  on 
December  7,  1910,  against  Harry  P.  Huddleson  and  his  wife, 
Saidee  E.  Huddleson,  and  Thomas  W.  Hay,  Harry  E.  Hay,  Ed- 
ward W.  Donn,  and  Oliver  D.  Darrell,  trustees,  defendants, 
and  has  appealed  from  a  decree  dismissing  the  same  June  14, 
1912. 

The  bill  alleges  that  Columbus  Alexander  died  in  the  Dis- 
trict of  Columbia  in  the  year  1899,  leaving  real  estate  therein, 
including  lot  12  in  square  252  in  the  city  of  Washington. 
He  left  a  will,  which  was  duly  probated  as  a  will  of  personal 
and  real  property  on  March  7,  1900.  That  the  lot  above  de- 
scribed, with  other  real  estate,  was  devised  to  wife  of  testator, 
Eebecca  Alexander,  for  her  natural  life,  provided  she  remained 
a  widow,  and  after  her  death  or  remarriage,  to  Walter  O.  Alex- 
ander (since  deceased)  and  Thomas  W.  Hay,  or  the  survivor 
of  them,  their,  or  his  heirs  and  assigns,  in  trust  for  the  use  of 
testator's  son  Columbus  S.  Alexander,  for  and  during  his  life, 
upon  certain  conditions,  directing  said  trustees  after  the  death 
of  his  said  wife  to  pay  the  net  income  of  said  property  to 
Columbus  S.  Alexander,  Augusta  Alexander,  Eliza  Ann  Alex- 
ander, and  Catherine  Francelia  Russell,  and  further  provided 
that  after  the  death  of  Columbus  S.  Alexander  said  trustees 
should  sell  said  property  and  divide  the  proceeds  equally  be- 
tween said  Augusta  Alexander,  Eliza  Ann  Alexander,  and 
Catherine  Francelia  Russell,  the  children  of  anyone  thereof  who 
may  then  be  deceased  to  take  the  parent's  share. 

That  Rebecca  Alexander  is  alive,  aged  about  ninety-one 
years,  and  had  never  remarried.  Columbus  S.  Alexander  died 
intestate  in  1890.  W.  O.  Alexander,  trustee,  is  dead,  and  the 
trust  is  vested  in  Thomas  W.  Hay,  surviving  trustee. 
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PlaintiflF  and  her  sisters,  Eva  R.  Boiiic,  and  Katherine  E. 
Weisiger,  are  the  only  children  of  Catherine  Franeelia  Rus- 
sell, who  died  in  the  year  1910.  Said  Catherine  Franeelia 
Russell  on  Novemher  15,  1905,  conveyed  her  one-third  interest 
in  said  devised  property  to  plaintiff  and  her  said  sisters,  with 
a  condition  that  the  same  should  not  be  encumbered  or  alien- 
ated without  the  written  consent  of  all  the  grantees.  There 
was  another  condition,  that  she  should  during  her  life  receive 
the  income  from  said  property  so  conveyed.  Defendant  Saidee 
Huddleson  is  the  wife  of  Harry  P.  Iluddleson  and  the  daugh- 
ter of  the  trustee  Thomas  W.  Hay.  Said  Harry  P.  Huddle- 
son  graduated  at  a  law  school,  and  was  admitted  to  the  Bar  of 
the  District  of  Columbia;  he  is  connected  by  marriage  with 
plaintiff  and  her  sisters,  and  has  for  ten  years  acted  as  at- 
torney and  adviser  for  them  and  their  mother  upon  all  mat- 
ters connected  with  said  interests.  Prior  to  November  15, 
1906,  Catherine  F.  Russell  was  threatened  with  a  damage  suit, 
and  upon  the  advice  of  said  Huddleson  conveyed  the  property 
as  aforesaid.  In  April,  1908,  plaintiff  was  in  necessitous  con- 
dition, threatened  with  the  loss  of  all  her  property  unless  she 
could  raise  the  sum  of  $3,000,  which  amount  was  needed  to 
pay  off  an  encumbrance  upon  certain  property  that  she  owned 
in  Florida.  She  was  in  desperate  circumstances,  and  appealed 
to  said  Huddleson  for  advice  and  for  a  loan,  and  was  informed 
by  him  that  he  could  not  help  her,  that  she  could  not  borrow 
money  on  the  lot  of  aforedescribed,  and  could  not  sell  the  same, 
for  no  one  would  buy  because  of  the  conditions  of  restraint  in 
the  deed  aforesaid.  She  consulted  other  attorneys,  and  was  ad- 
vised that  she  could  not  obtain  a  loan  on  said  property.  She 
was  practically  desperate,  whereupon  said  Huddleson  told  her 
that  no  one  other  than  himself  would  buy  said  property  or  lend 
money  thereon,  but  he  would  buy  the  property  outright.  He 
represented  that  her  interest  was  worth  comparatively  little  in 
the  condition  of  affairs,  and  plaintiff,  believing  him,  agreed  to 
sell  her  interest  to  him  for  $10,000,  and  said  Huddleson  pur- 
chased the  same,  taking  the  title  thereto  in  the  name  of  his 
wife,  May  28,  1908.     Said  Huddleson  borrowed  $2,500  from 
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Thomas  W.  Hay  to  complete  said  purchase,  and  the  said  prop- 
erty was  conveyed  in  trust  to  Harry  E.  Hay  and  Edward  W. 
Donn  to  secure  the  said  loan.  And  a  further  deed  of  trust  to 
secure  a  loan  by  Rose  B.  Darrell  was  made  to  Oliver  W.  Dar- 
rell  and  Thomas  W.  Hay,  trustees.  That  at  the  time  she  con- 
veyed said  property  plaintiff  had  no  real  idea  of  its  value,  and 
did  not  then  know  that  as  a  whole  it  was  worth  at  least  $250,- 
000.  Her  interest  was  one  ninth  thereof,  all  of  which  was 
well  known  to  defendant  Huddleson,  who  was  acting  as  her 
attorney,  and  upon  whom  she  relied  for  advice.  That  her  in- 
terest in  said  property  at  the  time  of  said  sale  was  worth  at 
least  $25,000.  She  offers  to  return  the  said  sum  of  $10,000, 
with  interest  and  costs,  and  prays  a  decree  vacating  her  said 
deed  and  requiring  a  reconveyance  by  defendants  free  from  en- 
cumbrances; that  the  aforesaid  encumbrances  be  declared  sub- 
ordinate to  plaintiff's  title,  and  for  general  relief. 

The  answer  of  Harry  P.  Huddleson  admitted  the  allegations 
of  the  bill  relating  to  the  will  of  Columbus  Alexander,  the 
shares  of  the  parties  thereunder,  and  the  fact  that  plaintiff  had 
a  one-ninth  interest  therein  subject  to  the  life  estates  of  her 
mother  and  grandmother.  He  admits  that  he  graduated  from 
a  law  school  in  the  District  of  Columbia,  but  denies  that  he  has 
been  admitted  to  the  bar.  He  denies  that  he  has  acted  as  at- 
torney for  the  plaintiff  or  her  mother  in  legal  matters  con- 
nected with  the  estate  of  Columbus  Alexander.  He  admits 
that  one  time  he  procured  a  purchaser  for  a  small  lot  at  16th 
and  L  streets,  at  the  request  of  plaintiff  and  her  sisters,  and  the 
same  was  sold  at  an  advantageous  price.  He  says  that  he  knew 
nothing  of  the  alleged  threatened  damage  suit  against  Cath- 
erine F.  Russell,  except  what  was  told  him  by  the  plaintiff; 
that  the  said  conveyance  was  not  advised  by  him,  and  his  only 
connection  therewith  was  to  prepare  the  said  conveyances  at 
the  request  of  plaintiff,  subsequently  making  some  corrections 
thereof  by  plaintiff's  direction.  Such  service  was  rendered 
without  charge,  or  benefit  to  himself.  That  the  said  convey- 
ances vested  the  title  of  the  said  Catherine  F.  Russell  in  plain- 
tiff and  her  sisters,  subject  to  the  life  estate  of  Rebecca  Alex- 
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ander,  and  upon  condition  that  the  property  should  neither  be 
encumbered  nor  alienated  without  the  written  consent  of  each 
grantor.     There   was  also  a  contemporaneous  written  agree- 
ment that  the  said  Catherine  F.  Russell  should  be  permitted  to 
receive  all  the  income  therefrom  during  her  life.     He  denies 
the  allegation  that  plaintiff  applied  to  him  for  a  loan,  or  that 
he  advised  her  she  could  not  procure  a  loan  from,  or  make  a 
sale  to,  anyone  but  himself.     He  avers  that  in  April,  1908, 
he  heard  that  plaintiff  was  endeavoring  either  to  borrow  money 
upon  or  to  sell  her  interest,  and  that  she  was  in  treaty  with  a 
dealer  in  speculative  titles;  whereupon,  for  protecting  the  in- 
terests of  plaintiff  and  her  sisters  and  mother,  defendant,  who 
had  not  been  consulted  in  the  matter,  advised  plaintiff  strong- 
ly against  selling  her  Washington  property,  telling  her  it  would 
be  better  to  sacrifice  her  Florida  property ;  but  telling  her  that 
if  she  should  determine  otherwise,  and  should  fail  in  getting  a 
loan  on  the  Washington  property,  he  might  be  able  to  handle 
the  sale  for  her.     That  plaintiff  suspected  defendant  was  try- 
ing to  purchase  the  property  for  her  sisters,  and  upon  being 
assured   that  her  suspicions   were  imfounded,   she,   although 
stating  that  her  interest  was  worth  not  less  than  $20,000,  fixed 
$10,000  as  the  price  at  which  she  would  sell.     That  "there- 
upon he  told  her  that  he  could  dispose  of  her  interest  for  the 
price  named  by  herself,  $10,000,  not  at  the  time  disclosing  the 
fact  that  he  himself  contemplated  making  the  purchase,  because 
of  his  wish  that,  if  he  purchased  it,  both  the  price  and  the  terms 
of  sale  should  be  determined  by  her  as  though  dealing  with  a 
stranger."     After  being  informed  that  she  was  determined  to 
sell,  and  that  the  price  and  terms  were  satisfactory,  he  informed 
her  that  the  offer  came  from  him,  but  reminded  her  that,  by  the 
terms  of  the  conveyance  from  her  mother,  alienation  was  pro- 
hibited except  by  consent  of  all  the  sisters,  and  that  plaintiff's 
sisters,  to  whom  he  had  explained  the  situation,  were  unwilling 
to  consent.     Thereupon  plaintiff  informed  him  that  unless  her 
sisters  would  consent  to  the  sale  to  him  she  would  sell  to  a  stran- 
ger with  whom  she  was  in  treaty.     Following  this  the  mother 
and  sisters  consented  to  sell  to  him;  he  paid  the  consideration 
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agreed  upon,  and  she  conveyed  to  defendant's  wife,  part  of  the 
purchase  money  being  the  latter's.  He  avers  that  plaintiff  had 
knowledge  of  the  value  of  her  said  interest,  informing  defend- 
ant, some  weeks  before  the  sale,  that  it  was  worth  $20,000. 
This  sum  defendant  believes  to  be  an  outside  valuation  of  the 
property  at  the  present  time,  irrespective  of  the  outstanding  life 
interest,  and  notwithstanding  the  fact  that  the  property  has 
materially  enhanced  in  value  since  said  conveyances. 

Mr.  Wharton  E,  Lester  for  the  appellant 

Messrs.  Archer  &  Smith  and  Mr,  J.  J.  Darlington  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court : 

1.  The  first  proposition  on  behalf  of  the  appellant  is :  "The 
burden  of  proof  is  upon  persons  dealing  with  holders  of  ex- 
pectant interests  to  show  affirmatively  that  a  full  and  valuable 
consideration  was  paid." 

Upon  whom  is  imposed  the  burden  of  proof  in  such  cases 
is  a  matter  of  no  importance  in  the  present  case.  What 
the  actual  market  value  of  plaintiff's  interest  was,  at  the  time 
of  her  conveyance,  is  a  matter  of  uncertainty.  The  elder  life 
tenant  was  about  ninety  or  ninety-one  years  of  age  at  the  time ; 
but  the  other,  whose  age  and  state  of  health  do  not  appear,  was 
evidently  not  a  very  old  woman.  While  the  restraint  upon 
alienation  in  the  mother's  conveyance  to  plaintiff  and  her  sisters 
was  doubtless  inoperative,  as  matter  of  law,  it  would  probably 
tend  to  deter  purchasers,  and  therefore  depreciate  the  market 
value.  Without  undertaking  to  determine  the  value  of  the  in- 
terest from  the  evidence  introduced,  which  is  not  definite  in 
some  important  particulars,  we  are  satisfied  that  it  was  worth 
considerably  more  than  the  $10,000  consideration  paid.  That 
the  defendant  thought  it  was  worth  more  than  $10,000  is  ap- 
parent from  his  offer.     That  it  was  worth  more  at  the  time  this 
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suit  was  begun,  not  only  by  reason  of  the  death  of  the  younger 
life  tenant,  but  also  by  the  enhancement  of  the  value  of  real  es- 
tate in  the  neighborhood,  is  also  apparent. 

The  interest  of  the  plaintiff  at  the  time  of  conveyance  was, 
however,  more  than  a  mere  expectancy  in  the  legal  sense.  The 
will  of  Columbus  Alexander  devised  his  entire  estate  to  his 
widow  for  life. 

The  particular  lot  to  which  this  controversy  relates  waa  de- 
vised to  trustees,  who,  after  the  death  of  the  life  tenant,  were 
directed  to  pay  a  portion  of  the  net  rents  to  a  son,  Columbus 
S.  Alexander,  during  his  life,  and  the  remainder  to  three 
daughters,  one  of  whom  was  the  mother  of  plaintiff.  After 
the  death  of  Columbus  S.  Alexander  the  trustees  were  directed 
to  sell  the  entire  lot,  and  distribute  the  proceeds  equally  be- 
tween the  said  three  daughters,  "the  children  of  any  one  who 
may  be  deceased  to  take  the  parent's  share.''  Columbus  S. 
Alexander  died  before  the  plaintiff  conveyed ;  the  grandmother 
and  mother  were  alive.  The  interest  of  plaintiff  as  one  of  the 
three  children  of  her  mother  was  contingent  upon  the  death  of 
her  mother  before  the  direction  to  sell  and  divide  the  proceeds 
could  be  carried  out.  Whatever  interest  she  took,  therefore, 
was  under  the  will ;  it  was  not  a  mere  hope  or  expectancy  of 
succeeding  to  the  estate  by  inheritance  from  her  mother.  At 
the  time  of  her  conveyance  to  the  defendant,  one  third  of  the 
mother's  vested  remainder  had  passed  to  her  by  the  mother's 
conveyance;  the  latter  reserving  the  rents  and  income  thereof 
to  herself  for  life. 

It  is  uimecessary  to  show  that  the  law  was  settled,  at  an 
early  day  in  England,  that  expectant  heirs  are  entitled  for  mere 
inadequacy  of  price,  to  have  contracts  for  sale  rescinded  upon 
terms  of  refunding  the  money  actually  received,  with  interest. 
Such  contracts  were  regarded  as  a  fraud  upon  the  ancestor 
from  whom  was  the  expectation  of  the  estate,  who,  being  kept 
in  ignorance  of  the  transaction,  was  misled  to  leave  his  estate, 
not  in  fact  to  his  heir,  but  to  artful  persons  who  had  taken  ad- 
vantage of  the  improvidence  and  necessities  of  the  expectant 
heir.     The  rule  has  been  regarded  as  declaratory  of  sound  pub- 
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lie  policy,  and  as  such  has  been  upheld  by  many  of  the  Ameri- 
can courts.  Boxjnton  v.  Hubbard,  7  Mass.  112;  M'Kinney 
V.  Pinchard,  2  Leigh.  149,  21  Am.  Dec.  601 ;  Nimmc  v.  Davh, 
7  Tex.  26;  Parmelee  v.  Cameron,  41  N.  Y.  393;  BiUler  v. 
Dwicam.,  47  Mich.  94,  41  Am.  Rep.  711,  10  K  W.  123;  Bacon 
V.  Bonham,  33  N.  J.  Eq.  614 ;  McClure  v.  Rahen,  133  Ind.  507, 
36  Am.  St.  Eep.  558,  33  X.  E.  275. 

As  this  was  not  a  sale  of  a  mere  expectancy,  the  question  to 
be  determined  is  whether  the  same  rule  shall  be  applied  in  the 
case  of  a  sale  of  a  vested  interest  not  in  possession  of  the  vend- 
or. The  earlier  cases  in  England  seem  to  hold  that  there  is 
a  substantial  distinction  between  the  two  conditions;  but  the 
doctrine  that  the  person  entitled  to  such  reversion  or  remainder 
is  to  be  treated  as  an  expectant  heir,  and  his  contracts  of  sale 
governed  by  the  same  rule  was  finally  established,  and  remained 
in  force  until  abolished  by  act  of  Parliament  in  1868.  31 
Vict.  chap.  4.  While  the  rule  of  the  later  English  cases,  that 
contracts  of  sale  by  a  reversioner  or  remainderman  will  be  va- 
cated for  mere  inadequacy  of  consideration  alone,  has  the  sup- 
port of  eminent  text  writers  and  some  judicial  decisions  in  this 
country,  it  has  not  received  the  sanction  of  the  Supreme  Court 
of  the  United  States.  On  the  contrary,  it  may  be  regarded,  in- 
ferentially,  as  having  been  denied.  Jenkins  v.  Pye,  12  Pet. 
241-252,  9  L.  ed.  1070-1074.  In  that  case  a  daughter  had 
conveyed  her  remainder  in  an  estate  to  her  father,  who  was 
tenant  for  life.  As  in  this  case,  the  present  value  of  the  re- 
mainder was  rendered  uncertain  by  the  existence  of  the  life 
estate  of  the  father,  who  was  apparently  in  good  health.  Un- 
der the  circumstances,  it  was  said  that  the  sum  received  "might 
be  considered  nearly,  if  not  quite,  an  adequate  consideration.'' 
It  was  found  that  no  imposition  had  been  practised,  no  undue 
influence  exercised  by  the  parent;  and  the  conveyance  was  up- 
held. Mr.  Justice  Catron,  who  concurred  with  the  majority 
of  the  court  in  dismissing  the  bill  on  account  of  laches,  in  a 
separate  opinion  in  which  the  English  cases  are  reviewed,  main- 
tained the  doctrine  which  governed  in  the  court  below,  that  the 
daughter  was  "an  heir  of  an  estate  in  reversion,  which  descend- 
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ed  to  her  in  tender  infancy,  and  in  regard  to  the  possession 
and  enjoyment  of  which  she  must  be  deemed  and  treated,  in 
a  court  of  chancery,  as  an  expectant  heir."     12  Pet.  p.  257. 

Since  that  case  (decided  a.  d.  1838),  the  question  seems  not 
to  have  arisen.  The  court  of  appeals  of  Virginia,  in  a  well- 
considered  case,  in  1856,  rejected  the  English  rule  as  inappli- 
cable. In  a  most  able  and  learned  opinion  delivered  by  Allen, 
P.,  it  was  said :  "Whatever  principle  may  be  adopted  in  refer- 
ence to  contracts  with  expectant  heirs  secretly  selling  the  chance 
of  a  parent's  or  some  relation's  bounty ;  it  seems  to  me  that  the 
actual  adult  owner  of  a  vested  interest  in  property,  whether 
in  reversion  or  remainder,  should  not  be  reduced  to  the  con- 
dition of  pupilage  from  regard  to  any  supposed  rule  of  public 
policy,  or  for  the  purpose  of  extending  to  him  any  particular 
protection.  Xo  such  rule  of  public  policy  exists  in  this  country ; 
and  all  attempts  to  fetter  the  action  of  the  owner  by  restricting 
his  power  of  alienation  operate  injuriously  to  him.  They  les- 
sen competition,  and  so  depreciate  the  market  price  of  his  prop- 
erty. There  is  no  valid  reason  for  making  this  an  exceptional 
case.  The  contracts  of  such  reversioners  or  remaindermen, 
*  *  *  if  made  by  those  competent  to  contract,  if  they  are 
not  gained  by  ill  practice,  nor  made  against  the  laws,  should  be 
kept."  Cribbens  v.  Markwood,  13  Gratt.  495-507,  67  Am. 
Dec.  775.  We  are  well  satisfied  with  the  reasoning  of  that 
opinion  and  the  conclusion  reached.  See  also  Whclen  v.  Phil- 
lips, 151  Pa.  312,  25  Atl.  44;  Phillip's  Estate,  205  Pa.  511,  55 
Atl.  212. 

There  being  no  proof  of  actual  fraud  or  imposition  prac- 
tised upon  the  plaintiff,  the  mere  fact  that  she  did  not  receive 
full  market  value  for  her  interest  did  not  warrant  the  rescission 
of  her  conveyance,  and  the  court  below  was  right  in  so  holding. 
It  remains  to  inquire  how  far  the  validity  of  the  conveyance 
is  affected  by  the  relations  of  the  parties.  The  evidence  does 
not  show  any  contractual  or  active  fiduciary  relation.  The 
defendant  Henry  P.  Huddleson  was  the  husband  of  the  daugh- 
ter of  Thomas  W.  Hay,  the  trustee  in  the  will,  who  was  the 
great-uncle  of  plaintiff. 
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While  the  relations  between  plaintiff  and  her  two  sisters 
were  strained,  defendant  was  the  intimate  friend  of  all  of  them. 
Plaintiff  regarded  him  as  a  friend  and  kinsman,  and  reposed 
implicit  confidence  in  him.  He  had,  upon  occasion,  given  her 
and  her  mother  and  sisters  advice  and  assistance.  He  had 
graduated  from  a  law  school  in  the  District  of  Columbia,  but 
had  not  been  admitted  to  the  bar.  At  the  time  of,  and  for  some 
years  before,  the  transaction  he  had  been  employed  in  one  of 
the  Departments  of  the  government  at  the  capital.  He  had 
never  acted  as  the  attorney  of  the  parties  in  respect  of  the  ad- 
ministration of  the  estate;  but  had  at  plaintiff's  request,  pre- 
pared deeds  relating  to  the  conveyance  of  the  mother's  estate, 
for  which  he  made  no  charge  and  received  no  compensation. 
The  plaintiff,  apprehending  that  an  action  for  damages  might 
be  brought  against  her  mother,  suggested  the  conveyance  by  her. 
It  seems  that  some  mistake  was  made  in  including  other  prop- 
erty than  this  particular  interest,  that  necessitated  a  reconvey- 
ance, and  another  deed  confined  to  the  lot  in  which  there  was 
this  community  of  interest  was  executed.  Plaintiff  was  a 
woman  of  mature  age  and  managed  her  own  affairs.  She  was 
familiar  with  the  property,  and  had  every  opportunity  to  as- 
certain its  value.  Sometime  before  the  sale  to  the  defendant 
she  had  invested  in  an  ice  plant  in  Florida,  the  machinery  in 
which  seems  to  have  been  erected  subject  to  a  payment  therefor 
of  $3,000.  She  was  unable  to  pay  the  money,  and  was  threatened 
with  the  removal  of  the  machinery.  She  believed  that  the  ice 
plant  would  prove  remunerative  if  the  machinery  could  be  re- 
tained, and  that  there  would  be  a  destructive  loss  if  it  were  re- 
moved. She  visited  Washington  in  an  endeavor  to  borrow 
money  upon  her  said  interest,  in  which  she  did  not  succeed. 
Defendant  and  an  attorney  to  whom  she  applie<l  were  unable  to 
assist  her.  Hearing  that  she  would  probably  have  an  offer  from 
a  well-known  investor  in  speculative  titles,  of  $6,500,  for  her 
interest,  the  defendant  wrote  to  her  advising  her  to  sell  out  the 
ice  plant  at  a  sacrifice  rather  than  sell  to  said  person,  and  sug- 
gesting that,  if  she  was  determined  to  sell  the  Washington  prop- 
erty, he  might  sell  it  for  her  if  she  would  name  a  price.     She, 


Digitized  by 


Google 


HAYES  V.  HUDDLESON.  193 

D.  C]  Opinion  of  the  Court. 

thinking  that  her  sisters  might  offer  to  purchase  her  interest, 
wrote  that  she  would  probahly  sell  to  the  aforesaid  party.    This 
was  also  written  as  an  inducement  to  them  to  consent  to  a  sale. 
She  wrote  defendant,  saying  that,  while  she  thought  her  in- 
terest worth  $20,000,  she  would  sell  for  $10,000.     Defendant 
then  wrote,  saying  that  he  would  purchase  at  $10,000,  provided 
the  sisters  would  consent  to  the  conveyance.     The  sisters  pre- 
ferring that  defendant  rather  than  a  stranger  would  make  the 
purchase,  defendant  submitted  the  terms  of  payment,  which, 
with  some   changes,   were   accepted  by  plaintiff.     When   the 
deed  was  sent  to  plaintiff  to  execute,  the  consent  of  the  sisters 
was  indorsed  thereon.     She  executed,  acknowledged,  and  re- 
turned it,  and  the  consideration  was  paid.     While,  as  we  have 
said,  there  were  not  express  fiduciary  relations  between  the 
parties,  there  was  such  relation  as  that  of  confidence  reposed 
by  the  plaintiff,  and  the  probable  amount  of  influence  on  the 
part  of  the  defendant  growing  out  of  that  confidence  is  of  a 
nature  that  a  court  of  equity  would  not  permit  an  advantage  to 
be  taken  and  retained  in  a  transaction  which  could  not  be  im- 
peached where  no  such  confidential  relations  existed.     Tate  v. 
Williamson,  L.  E.  2  Ch.  55,  15  L.  T.  N.  S.  549,  15  Week.  Rep. 
321.     That  case  is  a  leading  one  on  the  subject  of  transactions 
between  persons  where  relations  of  confidence  exist,  and  has 
been  cited  with  approval  by  us  in  several  cases.     Murray  v. 
Hilton,  8  App.  D.  C.  281-285 ;  Holtzman  v.  Linton,  27  App. 
D.  C.   241-256.     As  was  said  in  Murray  v.  Hilton,  supra: 
*^^here  those  relations  are  contractual  and  active,  as  in  the  case 
of  trustee  and  beneficiary  in  a  deed  or  will,  of  guardian  and 
ward,  and  of  attorney  and  client,  and  the  like,  the  safest  rule 
is  to  declare  void,  on  grounds  of  public  policy  and  utility,  all 
conveyances  made  by  the  cestui  que  trust,  and  so  forth,  upon 
his  application  therefor  within  a  reasonable  time,  subject,  of 
course,  to  the  return  of  any  actual  benefits  received.     Where, 
however,  the  relations  are  not  of  this  active  and  positive  char- 
acter, but  are  imputed,  in  equity,  to  certain  special  circumstan- 
ces and  conditions  that  may  exist  for  a  time  between  particular 
persons,  or  in  a  particular  case,  the  rule  cannot,  with  good  rea- 
VoL  XL.— 13. 
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GREAT  FALLS  k  OLD  DOMIXIOX  RAILROAD 
COMPANY  i;.  HAMMERLY.* 


CaBBIEBS;   STATIOlfS;   PaSSENOEBS;   NeGUGBNCB;   CoNTBIBUTOBT; 
WiTXESSES. 


L  A  person  who  standB  npon  the  station  platform  of  a  suburban  electric 
railway,  and  signals  an  approaching  car  to  stop  in  order  that  she 
may  take  passage,  is  in  the  railway  company's  constructive  care,  and 
sustains  to  it  the  relation  of  passenger. 

2.  It  is  for  the  jury  to  determine  questions  as  to  the  negligence  of  a  car- 
rier in  disregarding  the  signal  of  an  intending  passenger,  and  run- 
ning its  car  at  high  speed  past  the  station,  and  as  to  the  contribu- 
tory negligence  of  the  passenger  in  standing  in  such  proximity  to  the 
track  as  to  be  unsteadied  and  caused  to  fall  '"by  the  rush  of  air.*' 

8.  The  speed  of  a  suburban  electric  car  may  be  found  to  have  caused  the 
fall  of  an  intending  passenger  who,  expecting  it  to  stop  in  obedience 
to  her  signal,  stood  near  the  edge  of  the  platform,  but  not  near 
enough  to  be  struck  by  the  car. 

4.  A  suburban  electric  railway  company  which  impliedly  invites  passen- 

gers to  assemble  upon  its  platform,  and  gives  them  reason  to  believe 
that  its  cars  will  be  stopped  upon  their  signal,  is  charged  with  the 
duty,  in  running  its  cars  past  such  point,  to  take  such  reasonable 
precautions  as  will  in  the  circumstances  properly  insure  their  pro- 
tection. 

5.  A  woman  weighing  nearly  200  pounds  who,  intending  to  board  an  ap- 

proaching suburban  electric  car,  signals  it  in  the  expectation  that 
it  will  stop,  is  not  guilty  of  contributory  negligence  in  law,  for  fail- 
ure to  step  back  from  the  zone  of  "rushing  air"  upon  first  discover- 
ing, when  the  car,  going  at  the  rate  of  50  miles  an  hour,  is  but  50 
or  100  feet  away,  that  it  is  not  going  to  stop. 

^Carriers;  p<i89€nger8, — ^Upon  the  question  of  the  effect  of  signaling  a 
car  to  make  one  a  passenger,  see  notes  to  Karr  v.  Milwaukee  Heat,  Light 
d  Traction  Co.  13  L.R.A.(N.S.)  283,  and  Jaquette  v.  Capital  Traction  Co^ 
25  L.R.A.(N.S.)  408;  as  to  what  injuries  may  be  deemed  the  proximate 
result  of  failure  to  stop  street  car  for  waiting  passenger,  see  note  to 
Stephens  v.  Oklahoma  City  R,  Co,  33  L.R.A.(N.S.)  1007. 
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6.  The  contention  by  the  plaintiff  in  an  action  against  a  carrier  for  in- 
juries, based  upon  the  ground  that  the  defendant's  car  passed  a 
station  on  which  the  plaintiff  was  standing,  so  fast  that  "the  rush  of 
air"  caught  the  plaintiff,  an  intending  passenger,  and  ''so  unsteadied 
her  that  she  fell,"  does  not  entitle  the  defendant  to  elicit  an  answer 
to  the  question  whether  a  person  of  plaintiff's  size  would  be  "whirled 
around  and  taken  up  by  the  gust  of  air,"  especially  where  the  defend- 
ant had  already  been  permitted  to  introduce  evidence  tending  to  show 
the  effect  upon  the  plaintiff  of  the  current  of  air  from  the  car. 

No.   2472.       Submitted  January   10,   1913.       Decided  April   7,   1913. 

Heabino  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  to  recover  damages  for  personal  injuries. 

Affirmed, 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appeal  from  a  judgment  for  the  plaintiff,  Mollie  C.  Ham- 
raerly,  in  the  supreme  court  of  the  District  in  an  action  for 
damages  for  personal  injuries  alleged  to  have  been  sustained 
at  the  Dominion  Heights,  Virginia,  station  of  the  defendant, 
the  Great  Falls  &  Old  Dominion  Eailroad  Company,  a  subur- 
ban electric  railway  company,  while  plaintiff  was  on  the  sta- 
tion platform  and  in  the  act  of  signaling  an  approaching  car 
to  stop  and  take  her  on  as  a  passenger. 

The  declaration  alleges  that  the  motorman  of  the  defendant 
saw  plaintiff  for  a  long  time,  to  wit,  sixty  seconds,  before  his 
car  reached  said  station,  and  that,  totally  disregarding  his  duty, 
he  carelessly  and  negligently  ran  his  car  past  the  station  at  a 
great  speed,  to  wit,  50  miles  an  hour,  "thereby  causing  a  rush 
of  wind  which  caught  the  said  plaintiff  and  so  unsteadied  her 
that  she  fell,  and  in  falling  was  struck  by  the  rear  end  of  said 
car/' 

The  evidence  in  behalf  of  plaintiff  tended  to  support  the 
averments  of  the  declaration.  Between  9  and  10  o'clock  at 
night  she  was  upon  the  station  platform  waiting  to  board  a 
car.      She   saw  one   approaching,    heard   it   whistle,   stepped 
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then  constructively  in  its  care,  when  it  not  only  failed  to  stop 
its  car  in  response  to  their  signal,  but  rushed  that  car  by  the 
station  as  fast  as  it  could  go  ?  We  think  not.  Having  implied- 
ly invited  prospective  passengers  to  assemble  upon  its  plat- 
form, and  having  given  such  prospective  passengers  reason  to 
believe  its  cars  would  be  stopped  upon  their  signal,  it  was 
clearly  its  duty  in  passing  such  a  point  to  take  such  reasonable 
precautions  as  would,  in  the  circumstances,  properly  insure 
their  protection.  The  rule  applicable  to  express  trains  that 
stop  at  scheduled  points  only  has  no  relation  to  an  electric  rail- 
way car  that  is  supposed  to  stop  at  all  stations  if  signaled.  It 
might  constitute  contributory  negligence  for  a  prospective  pas- 
senger to  place  himself  so  near  the  edge  of  the  platform  of  a 
station  at  which  an  express  train  was  not  scheduled  to  stop,  as 
to  be  aifected  by  the  passing  of  such  train,  while  such  passenger 
would  be  justified  in  assuming  the  same  position  for  the  pur- 
pose of  signaling  an  approaching  electric  car  that  was  expected 
to  stop. 

In  the  present  case  the  evidence  is  to  the  effect  that  the  sig- 
nal was  given  in  ample  time  to  have  permitted  the  stopping  of 
the  car.  The  plaintiff  was  in  a  position  of  safety,  had  the 
car  either  stopped  or  passed  at  a  reasonable  rate  of  speed. 
When  the  car  was  within  50  or  100  feet  of  her,  she  realized  it 
would  not  stop  because  "it  was  running  too  fast."  It  is  urged 
that  she  was  negligent  in  failing  immediately  to  step  back. 
Assuming  that  the  car  was  going  50  miles  an  hour,  and  we  think 
the  jury  would  have  been  warranted  in  finding  that  to  have 
been  its  speed,  it  was  going  73J  feet  a  second.  Plaintiff  fixed 
the  distance  of  the  car  from  her  when  she  realized  it  would  not 
stop  at  about  50  or  100  feet.  It  is  apparent,  therefore,  that 
only  about  a  second  of  time  interposed  between  her  realization 
that  the  car  would  not  stop  and  the  accident.  To  say  that  a 
woman  weighing  nearly  200  pounds,  situated  as  she  was, 
startled  as  she  may  have  been, — indeed  as  she  says  she  was, — 
was  guilty  of  contributory  negligence  because  she  permitted  a 
second  to  elapse  without  getting  out  of  the  way,  would  be  to 
usurp  the  functions  of  the  jury.     Clearly  it  was  for  them  to 
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decide,  as  practical  men,  whether  plaintiflPs  conduct  was  not 
natural  and  reasonable. 

The  second  assignment  of  error  is  based  upon  the  refusal  of 
the  court  to  permit  an  answer  to  the  question  whether  it  would 
be  reasonable  or  likely  that  a  person  weighing  180  or  190 
pounds,  standing  3  or  4  feet  from  a  car  going  at  30  or  40  miles 
an  hour  passing  a  station,  would  be  whirled  around  and  taken 
up  by  the  gust  of  air.  Plaintiff  made  no  such  contention,  ei- 
ther in  her  declaration  or  in  her  proofs.  As  previously  point- 
ed out,  her  contention  was  that  the  excessive  rate  of  speed  of 
the  car  "so  unsteadied  her  that  she  fell."  The  difference  be- 
tween the  contention  and  evidence  of  the  plaintiff  and  the 
question  propounded  by  the  defendant  is  so  apparent  that  we 
forbear  further  discussion  of  the  question.  The  court  had  al- 
ready permitted  the  defendant  to  introduce  evidence  tending  to 
show  the  effect  upon  the  plaintiff  of  the  current  of  air  from 
the  car.  The  proposed  question  had  no  bearing  upon  any  issue 
of  the  case,  and  was  properly  excluded. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed, 
with  costs.  Affirmed. 


MOORE  V.  UNITED  STATES  EX  REL.  COLBURN 
MACHINE  GLASS  COMPANY. 


PATBTTS;     InTESFEBBNCB;     MISTAKE;     OfEBATTVENESS  ;     PbIORITT;     DiSSO- 

LXJnON. 

1.  Mistake  or  inadvertence  in  a  drawing,  obyiously,  from  the  descrip- 
tion, made  by  the  draughtsman,  which  represents  an  operative  ma- 
chine as  containing  a  manifestly  unnecessary  extension  of  a  shaft 
which  would  render  it  inoperative,  should,  without  amendment,  be 
disregarded  in  proceedings  for  interference,  and  the  machine  should  be 
regarded  as  operative.  (Citing  Arhetter  v.  Letois,  34  App.  D.  C. 
491.) 
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mine  the  operativeness  of  Hitchcock's  device  in  the  following 
respect:  "The  shaft  8  extends  from  side  to  side  of  the  ma- 
chine Fig.  2.  The  grips,  it  is  stated  in  lines  10,  11,  page  7, 
are  carried  around  the  wheel  6,  with  the  several  sections  (of 
glass)  suspended  therefrom.  It  is  not  seen  how  these  sections 
can  pass  shaft  8."  Prior  to  this  notice  of  hearing,  Hitchcock 
had  filed  an  affidavit  admitting  that  the  shaft  8  in  Fig.  2  of 
his  drawing  lay  in  the  path  of  the  glass,  but  stating  that  it  was 
incorrectly  shown,  and  showing  how  it  should  be  changed.  The 
Primary  Examiner  ruled  that  this  was,  in  fact,  an  amendment, 
and  could  not,  under  the  rules  of  the  Office,  be  allowed  pending 
an  interference. 

October  25th,  1907,  the  interference  was  dissolved  on  the 
inoperativeness  of  the  device  by  reason  of  shaft  8  as  shown  in 
the  drawing.  From  this  Hitchcock  did  not  appeal.  Thereafter, 
on  ex  parte  application  of  Hitchcock  to  amend,  the  Primary 
Examiner  permitted  the  same  as  to  shaft  8.  Thereafter,  patent 
was  issued  to  Colbum  and  Washburn,  January  7,  1908,  on  their 
original  application,  there  being  no  longer  an  interference. 
Hitchcock  continued  to  prosecute  his  reissue  application  ex 
parte,  and,  the  same  having  been  allowed  finally,  interference 
was  again  declared  between  the  said  reissue  application  and  the 
Colbum  and  Washburn  patent,  in  two  counts  identical  with 
counts  2  and  3  of  the  former  interference,  No.  26,866.  On  the 
same  day,  March  18,  1909,  interference  was  declared  between 
Hitchcock's  application  that  had  been  embraced  in  No.  26,006, 
and  the  patent,  on  the  same  issue  in  that  interference  which 
had  been  dissolved  by  the  Primary  Examiner,  of  his  own  mo- 
tion, in  order  to  bring  that  issUe  and  the  issue  of  the  interfer- 
ence with  the  reissue  application  into  one  proceeding.  Colbum 
and  Washburn  moved  to  dissolve  the  redeclared  interference  on 
the  ground,  among  others,  that  the  subject-matter  was  res  judi- 
cata by  reason  of  the  decision  dissolving  the  former  interfer- 
ence for  the  inoperativeness  of  Hitchcock's  device,  from  which 
the  latter  had  not  appealed.  The  Primary  Examiner  and  the 
Examiners  in  Chief,  in  turn,  sustained  this  view  and  dissolved 
the  interference;  but  the  Commissioner  reversed  the  decision. 
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and  issued  notice  for  the  taking  of  testimony.  On  the  ground 
that  the  question  had  been  finally  determined  on  the  former  mo- 
tion to  dissolve,  and  that  the  Commissioner  was  without  power 
to  entertain  the  second  interference,  the  petition  prayed  that  he 
be  compelled  to  vacate  said  orders,  and  to  stay  all  further  pro- 
ceedings. 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Reeve  Lewis,  Mr.  W.  B.  KerJcam,  and  Mr.  8.  T.  Cam- 
eron for  the  appellee. 

Mr.  Marshall  A.  Christy  as  amicus  curia. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

It  is  obvious  that  shaft  8  of  Hitchcock's  original  drawing,  if 
intended  to  be  constructed  as  indicated  by  the  dotted  line,  would 
extend  directly  across  the  passage  through  which  the  suspended 
sheets  of  glass  must  necessarily  pass,  and  thus  prevent  the  op- 
eration of  the  machine.  But  it  is  alike  obvious  from  the  descrip- 
tion that  shaft  8  was  not  intended  to  be  so  extended.  Its  center 
section  would  have  to  be,  and  clearly  could  be,  removed  from  the 
drawing  without  interfering  with  any  other  contemplated  ac- 
tion of  the  machine,  and  the  same  would  be  completely  opera- 
tive. This  obvious  error  in  the  drawing  had  escaped  the  ob- 
servation of  the  applicant,  the  officers  of  the  Patent  Office,  and 
of  Colburn  and  Washburn,  who  before  had  moved  to  dissolve 
upon  other  grounds.  Hitchcock's  motion  to  amend,  accompan- 
ied by  an  affidavit  to  show  that  the  dotted  line  had  been  drawn 
through  mistake  or  inadvertance  of  the  draughtsman  who  pre- 
pared the  drawing,  and  had  escaped  observation,  was  scarcely 
needed ;  and  the  allowance  of  the  correction  of  the  mistake  was 
not  an  amendment  in  the  sense  of  the  rule  prohibiting  amend- 
ments of  applications  in  interference,  or  of  the  statute  and  rule 
relating  to  reissue  applications.    Without  amendment,  this  man- 
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seem  that  it  might  in  many  cases  be  quite  difficult  to  decide  the 
question  of  priority  where  the  evidence  showed  that  the  device 
disclosed  in  the  application  was  not  operative."  When  ques- 
tioned, the  right  of  a  party  to  make  the  claims  depends  upon  the 
disclosure  of  his  application.  If  it  be  found  that  his  applica- 
tion does  not  warrant  the  claims,  then  he  is  not  an  inventor  of 
the  issue,  and  there  is  no  foundation  for  the  claim  of  his  oppon- 
ent's invention.  Each  is  entitled  to  the  invention  that  he  has 
in  fact  made,  and  may  receive  his  patent  thereto  only.  Having 
been  defeated  on  the  issue  involved,  he  cannot  go  back  and 
amend  his  specifications  so  as  to  embrace  his  opponent's  inven- 
tion, or  file  a  new  application  for  the  purpose  of  interference. 
He  is  concluded  by  the  former  decision.  But  the  situation  is 
different  where  it  is  discovered,  as  in  this  case,  that,  through  a 
draughtsman's  potent  mistake,  the  device,  otherwise  completely 
described  and  patentable,  is  rendered  inoperative.  If  this  mis- 
take had  been  discovered  before  the  allowance  of  the  applica- 
tion, it  would  have  been  readily  corrected,  and  the  interference 
thereafter  declared  would  have  gone  to  trial  on  the  question  of 
priority  in  fact,  and  this  question  would  not  have  arisen.  If 
an  interference  be  dissolved  because  the  issue  is  held  unpatent- 
able, each  party  may  pursue  his  application  ex  parte,  and  if  by 
amendment  an  allowance  of  patentability  shall  be  finally  ob- 
tained by  each,  the  interference  may  be  again  declared  for  the 
determination  of  priority.  The  first  step  to  an  interference  is 
the  allowance  of  the  application  for  patent.  Until  allowed, 
there  is  no  invention  the  priority  of  which  can  be  contested.  If 
a  device,  though  claimed  as  described  in  the  application,  is, 
through  its  model  or  drawing,  sho\^Ti  to  be  inoperative,  it  is  not 
patentable,  and  the  application  is  rejected.  Unless  reversed  on 
ex  parte  appeal,  after  a  second  rejection,  the  decision  of  the 
Primary  Examiner  is  conclusive ;  there  is  an  end  of  the  appli- 
cation. Operativencss  of  an  invention,  whether  an  inseparable 
part  of  patentability  or  not,  is,  when  regularly  allowed  in  the 
Office,  as  much  a  finality  as  the  allowance  of  patentability.  As 
before  intimated,  the  proper  course  would  have  been,  when  the 
mistake  in  the  drawing  had  been  observed,  to  permit  the  cor- 
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rection  of  the  manifest  error  without  dissolving  the  interference. 
Failing  that,  it  seems  that  the  Commissioner  might  have  dis- 
solved the  interference  temporarily  and  expressly,  without 
prejudice  to  its  renewal  when  the  drawing  should  be  regularly 
corrected  in  due  course.  Whatever  may  have  been  the  strict 
legal  operation  of  the  dissolution,  without  express  reservation, 
it  is  apparent  from  the  subsequent  action  of  the  Primary  Ex- 
aminer in  permitting  the  correction  of  the  drawing  and  rede- 
claring  the  interference,  that  he  did  not  then  understand  that  he 
had  determined  the  question  of  priority. 

Though  the  question  is  not  free  from  all  doubt,  we  are  not 
prepared  to  say  that  the  dissolution  of  the  interference  without 
reservation,  on  the  ground  that  the  machine  was  inoperative,  is 
entitled  to  force  and  effect  as  an  award  of  priority,  within  the 
rule  of  United  States  ex  rel.  Newcomb  Motor  Co.  v.  Moore, 
9upra.  As  suggested  by  Mr.  Justice  Duell  in  the  excerpt  before 
made:  "It  might  in  many  cases  be  quite  difficult  to  decide  the 
question  of  priority  where  the  evidence  showed  that  the  device 
disclosed  in  the  application  was  not  operative."  The  present 
case  is  an  apt  example  of  that  difficulty.  The  application  de- 
scribed the  invention;  the  claims  made  for  patent  accurately 
embodied  the  invention  disclosed ;  and  as  such  were  allowed  for 
patent.  Interference  was  then  declared  with  another  applica- 
tion. Before  testimony  was  ordered  to  be  taken,  the  Examiner 
discovered  the  mistake  of  the  draughtsman,  who,  by  projecting 
the  line  of  a  shaft  across  the  path  of  the  sheets  of  glass,  where  it 
was  not  intended  by  the  inventor  to  go,  rendered  the  device  inop- 
erative. This  did  not  involve  the  right  to  make  the  claims  of 
the  issue,  but  the  allowability  of  the  application  as  an  entirety. 
Had  the  error  not  been  thus  early  discovered,  and  the  interfer- 
ence had  been  prosecuted  to  a  final  award  in  favor  of  Hitchcock, 
the  Commissioner,  upon  its  discovery,  might  have  refused  the 
patent  for  inoperativeness,  unless  the  mistake  should  be  cor- 
rected ;  and  the  same  might  have  been  done  after  an  affirmance 
by  this  court.  Sobey  v.  Holzclaw,  28  App.  D.  C.  65-82 ;  Dodge 
V.  Fowler,  11  App.  D.  C.  592-600.  The  conditions  here  shown 
are  to  some  extent  similar  to  those  in  Re  Fullager,  82  App.  D. 
Vol.  XL.— 14. 
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C.  222-228.  Fullagar  was  also  an  applicant  for  the  reissue  of 
a  patent.  On  this  he  was  thrown  in  interference  with  Emmett, 
who  had  an  original  application.  Motions  to  dissolve  were  made 
by  each  party.  Fullagar  was  overruled,  and  two  of  Emmett's 
grounds  sustained  by  the  Primary  Examiner.  The  Examiners 
in  Chief  reversed  as  to  one  ground,  and  affirmed  the  ground  that 
FuUagar's  showing  of  inadvertence,  accident,  or  mistake  was 
insufficient,  and  failed  to  overcome  the  lapse  of  time  barring  re- 
issue. Emmett's  appeal  was  dismissed  by  the  Commissioner  as 
without  foundation,  and  the  decision  against  Fullagar  was  af- 
firmed. As  said  in  the  opinion:  "He  also  stated,  it  is  true, 
that  Fullagar  had  no  right  to  make  the  claims ;  but  this  remark 
is  evidently  as  a  result  of  the  conclusion  that  Fullagar  had 
failed  to  show  that  he  had  come  within  the  requirements  of  re- 
issue. Had  he  held  that  Fullagar  had  made  a  sufficient  showing 
for  reissue,  and  then  decided  that  he  had  no  right  to  make  the 
claims  of  the  interference,  because  not  disclosed  in  his  appli- 
cation, he  would  necessarily  have  awarded  priority  to  Emmett. 
United  States  ex  rel.  Newcomb  Motor  Co.  v.  Moore,  30  App. 

D.  C.  464.  The  latter's  application  having  been  allowed,  and 
Fullagar  having  been  put  out  of  the  case,  there  would  remain 
nothing  else  to  do.  *  *  *  If  the  Commissioner  had  decid- 
ed that  Fullagar  was  not  entitled  to  make  the  claim  under  his 
application,  and  had,  in  consequence,  awarded  priority  to  Em- 
mett, Fullagar  would  have  the  right  to  appeal,  bringing  Emmett 
up  for  final  adjudication  of  the  question  of  priority  in  this  court 
Instead  of  so  deciding,  the  effect  of  his  decision  was  to  set  aside 
the  allowance  of  FuUagar's  application  as  an  entirety,  and  dis- 
solve the  interference.  No  award  of  priority  was  made  in  favor 
of  Emmett.  He  was  not  declared  entitled  to  the  patent,  nor  was 
his  application  rejected.  He  had  nothing  from  which  he  could 
appeal.  *  *  *  As  there  was  no  final  decision  in  Emmett's 
favor,  it  follows  that  Fullagar  could  not  bring  him  before  this 
court  by  an  appeal."  Fullagar's  appeal  was  dismissed,  because 
it  was  an  ex  parte  appeal  from  the  rejection  of  his  reissue  ap- 
plication, and,  by  statute,  a  second  rejection  is  required  before 
the  right  of  appeal  in  such  a  case  accrues. 
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The  reasoning  of  that  ease  is  applicable  to  this.  The  point 
decided  here  was  that  Hitchcock's  device,  as  shown  in  his  orig- 
"^inal  patent  drawings,  was  inoper&tive,  and  his  reissue  could  not 
be  allowed  for  that  reason.  The  effect  was  to  set  aside  the  allow- 
ance of  his  reissue  application  as  an  entirety ;  the  interference 
was  dissolved  without  any  award  of  priority  claimed  or  made. 
On  account  of  the  special  facts,  we  are  of  the  opinion  that  the 
case  falls  under  the  rule  governing  Oold  v.  Oold  and  Re  Fulla- 
gar,  rather  than  under  that  governing  Newcomb  Motor  Co.  v. 
Moore.  The  question  of  priority  was  not  res  jvdicata,  and  the 
Commissioner  of  Patents  had  not  lost  jurisdiction  in  the 
premises.  It  follows  that  the  judgment  must  be  reversed,  with 
costs,  and  the  case  remanded  with  direction  to  dismiss  the  pe- 
tition. Reversed. 


RANKIN  V.  COLLINa 


Contracts;  Offer  and  Acceptano& 

1.  Where  a  contract  is  sought  to  he  established  through  an  offer  and  ac- 

ceptanoe,  it  is  essential  that  the  minds  of  the  parties  should  have 
met  upon  a  definite  proposition;  and  if  a  certain,  definite  offer  be 
submitted  by  letter  or  telegram,  and  accepted,  before  withdrawal, 
without  condition  or  change  of  terms,  there  is  a  contract. 

2.  The  words  ''with  time  concession  can  close  immediately,"  contained  in 

an  alleged  written  offer,  are  not  necessarily  equivalent  to  saying  that 
''with  time  concession  will  close  immediately,"  and  where  the  sur- 
rounding circumstances  show  they  were  not  so  intended,  they  do  not 
constitute  such  a  certain,  definite  offer  that,  when  unconditionally 
accepted  as  made,  they  will  constitute  a  binding  contract  between  the 
parties;  and  especially  is  this  true  where  the  subsequent  conduct  of 
the  parties  shows  that  they  did  not  consider  such  contract  as  having 
been  made. 

No.  2471.     Submitted  March  5,  1013.    Decided  April  7,  1913. 
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Heabino  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict  for 
the  defendant,  directed  by  the  court,  in  an  action  to  recover 
damages  for  breach  of  a  contract  for  the  purchase  of  certain 
land  scrip.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  judgment  entered  against  the  ap- 
pellant, John  M.  Rankin,  plaintiff  below,  upon  a  verdict  for 
defendant,  Jeremiah  Collins,  returned  by  direction  of  the 
court 

The  action  of  the  plaintiff  was  to  recover  the  sum  of  $62,000 
for  the  breach  of  a  contract  for  the  purchase  of  26,000  acres  of 
forest  lieu  land  scrip  issued  to  the  Santa  Fe  Railway  Company. 

Rankin's  right  to  the  scrip  was  founded  in  a  contract  for  its 
purchase  contained  in  the  following  letter  and  acceptance: 

March  2,  1910. 
Messrs.  Britton  &  Gray, 

Glover  Building,  City. 
Gentlemen : — 

Referring  to  the  several  interviews  we  have  recently  had 
concerning  the  purchase  of  the  unrestricted  forest  reserve  rights 
of  the  Santa  Fe  Pacific  Railroad  Company,  I  beg  to  submit 
the  following  offer: 

I  will  purchase  at  $10  per  acre,  the  entire  present  holdings  of 
the  company  of  the  character  named  above,  less  such  acreage 
that  may  be  retained  exclusively  for  company  use. 

This  is  upon  the  understanding  that  the  entire  acreage,  after 
deducting  what  the  company  will  retain  for  its  own  use,  will 
be  approximately  26,000  acres. 

Delivery  of  one  half  of  the  area  to  be  made  in  not  less  than 
thirty  days,  and  of  the  remainder  in  not  less  than  sixty  days 
after  the  company's  acceptance  hereof,  through  you,  or  some 
bank  in  this  city. 
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Each  full  section  of  such  rights  to  be  surrendered  in  the  fol- 
lowing denominations,  viz.: 
One  160-acre  deed, 
Three  80-acre  deeds,  and 
Six  40-acre  deeds. 

Very  sincerely  yours, 

Jno.  M.  Bankin. 

March  9,  1910. 
John  M.  Bankin,  Esq., 

Maryland  Building,  Washington,  D.  0. 
Dear  Sir: — 

We  are  to-day  in  receipt  of  a  telegram  from  Mr.  Howel 
Jones,  land  commissioner  of  the  Santa  Fe  Pacific  Bailroad 
Company,  authorizing  us  to  accept  the  offer  made  by  your  let- 
ter of  March  2,  1910,  for  the  purchase  of  approximately  25,000 
acres  of  the  imrestricted  forest  lieu  rights  of  that  company. 
We  accordingly  notify  you  of  the  above,  with  suggestion  that 
the  time  for  delivery  mentioned  in  your  original  offer  will  be- 
gin from  this  date. 

Very  truly  yours, 

Britton  &  Gray. 

Britton  &  Gray  were  duly  authorized  to  act  for  the  railway 
company. 

Bankin  it  appears  had  some  talk  with  Collins,  who  was  then 
in  Washington,  regarding  the  assignment  of  this  contract,  and 
addressed  him  the  following  letter: 

March  14th,  1910. 
Hon.  Jeremiah  Collins, 

Collins-Guerry  Bldg.,  City. 
My  dear  Mr.  Collins : — 

I  am  inclosing  herewith  copy  of  my  proposition  of  the  2d 
inst  to  the  Santa  Fe  Pacific  Bailway  Company  for  the  pur- 
chase of  all  of  its  unrestricted  forest  reserve  rights,  and  a 
copy  of  letter  from  Messrs.  Britton  &  Gray,  the  company's  at- 
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tomeys,  dated  the  9th  inst.,  accepting  said  proposition.  The 
time  begins  to  run  from  the  9th  inst.  Of  course,  you  will  ap- 
preciate the  necessity  of  giving  me  your  definite  answer  at  the 
earliest  possible  moment,  so  that,  if  you  should  not  care  to 
handle  the  deal,  I  may  have  ample  opportunity  to  submit  it  to 
my  French  clients,  who  will  sail  this  week  and  be  in  New  York 
some  time  next  week. 

This  is  all  the  correspondence  that  has  passed  between  me 
and  the  company  on  this  subject,  although,  as  you  understand, 
I  had  several  interviews  on  the  subject  with  3^Ir.  Howel  Jones, 
in  conjunction  with  Messrs.  Britton  &  Grey,  prior  to  and  on 
the  date  of  my  letter  of  the  2d  inst 

I  hereby  confirm  our  verbal  understanding  that  I  will  turn 
this  deal  over  to  you  at  $12  per  acre,  provided  you  will  imder- 
take  to  handle  it  upon  the  conditions  mentioned  in  the  cor- 
respondence between  myself  and  the  company's  attorneys.  Of 
course,  I  expect  you  to  give  me  your  definite  answer  at  the 
earliest  possible  moment,  for  the  reasons  indicated  above. 

Hoping  for  your  own  sake,  as  well  as  for  my  own,  that  you 
will  be  able  to  put  this  deal  through,  I  am. 

Yours  very  sincerely, 
John  M.  Rankin. 

Collins,  in  the  meantime,  having  returned  to  Montana,  the 
following  telegrams  'and  one  letter  (omitting  several  of  no  per- 
tinency) were  exchanged  between  the  parties: 

Night  Letter. 

March  23,  1910. 
Hon.  Jeremiah  Collins, 

Helena,  Montana. 
The  first  half  of  the  lot  will  be  here  this  week,  ready  for  de- 
livery if  you  want  it  ahead  of  time.    Am  advised  it  will  all  be 
in  the  smaller  denominations.    Would  like  your  definite  reply 
by  wire  by  the  twenty-fifth  instant  if  possible. 

John  M.  Eankin. 


Digitized  by 


Google 


RANKIN  r.  COLLINS.  215 

D.  C]  Statement  of  the  Case. 

(3) 
Jeremiah  Collins, 

Helena,  Montana. 
What  do  you  intend  to  do?     Please  answer  immediately. 
Important.  John  M.  Rankin. 

(5) 
Hon.  Jeremiah  Collins, 

Helena,  Montana. 
Telegram  of  yesterday  not  intended  to  be  unduly  pressing. 
I  had  been  advised  that  the  first  consignment  would  be  here 
next  Friday  and  asked  direct  question  concerning  acceptance 
and  payment.  Hence  my  direct  question  to  you.  Would  ap- 
preciate full  and  specific  reply  as  soon  as  possible. 

John  M.  Eankin. 

(7) 

Helena,  Montana,  March  Slst. 
John  M.  Rankin, 

Maryland,  Washington,  D.  C. 
Have  been  out  of  town,  and  finding  difficulty  raise  so  much 
money  this  time  of  year  when  banks  demands  are  heaviest 
am  still  working  can  you  modify  terms  to  deliver  half  within 
the  thirty  days  and  balance  in  equal  lots  every  thirty  days  for 
five  months  six  per  cent  interest  deferred  payments  try  it. 

Jeremiah  Collins. 

(8) 

April  2d,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Party  declines  extension  asked.  Intimates  might  agree  to 
deliver  first  half  April  ninth,  one  fourth  May  twentieth  and 
balance  June  seventh  with  six  per  cent  interest  from  May 
twentieth.  Would  this  suit  yout  Please  answer  definitely 
to-day.  John  M.  Rankin. 
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(9) 

Helena,  Montana,  April  2<L 
John  M.  Bankin, 

Maryland  Building,  Washington,  D.  C. 
Extension  suggested  would  hold  (help)  some  but  would  like 
second  and  third  delivery  May  twenty  and  July  one  this  would 
almost  cinch  the  deal,  try  let  me  know  Monday  will  advise 
definitely  Wednesday.  Jeremiah  Collins. 

(10) 

April  4,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Jones  says  prefers  not  approach  Ripley  for  extension  until 
good  faith  is  evidenced  by  paying  for  first  half  which  is  now 
here.  Then  no  doubt  May  twentieth  and  July  1st  will  be 
granted.  Fact  is  they  regret  this  deal,  because  could  have  ped- 
dled more  than  half  at  much  better  price. 

Payment  first  half  required  here    ninth    inst      Must    be 
prompt     Please  answer  definitely  inmaediately. 

John  M.  Bankin. 

(12) 
Helena,  Montana,  April  6,  1910. 
J.  M.  Bankin, 

Maryland  Building,  Washington,  D.  C. 
Success  hanging  in  the  balance.     Cannot  advise  definitely 
until  to-morrow  afternoon  has  been  uphill  task  on  accoimt  of 
the  Volestead  bill  and  general  fear  of  hostile  legislation. 

Jeremiah  Collins. 

(13) 

April  7th,  1910. 
Hon.  Jeremiah  Collins, 

Helena,  Montana. 
Am  authoritatively  and  positively  assured  neither  Volstead 
nor  any  other  hostile  legislation  possible.     Thirteen  thousand 
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and  three  and  forty  nine  hundredths  acres  now  in  American 
Security  Trust  Company  this  city  subject  my  order.  Make 
payment  there  and  wire  me  same  time.        John  M.  Rankin. 

(14) 

Helena,  Montana,  April  7. 
John  M.  Bankin, 

Maryland  Building,  Washington,  D.  C. 
My  first  Waterloo  on  scrip  deal.  Sorely  disappointed  in 
result  Most  important  party  weakened  last  moment.  See  no 
hope  in  two  days  remaining.  With  more  time  and  better  terms 
could  yet  succeed,  but  feel  no  warrant  to  urge  same.  If  pos- 
sible get  concession  in  time  and  terms.  Make  first  delivery 
one  fourth  and  balance  easy  as  possible.  Would  like  oppor- 
tunity to  win.  Jeremiah  Collins. 

April  8,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Acting  your  assurances  obligated  myself  to  purchase.  Con- 
cession in  price  impossible.  While  not  certain  might  secure 
delivery  thirteen  thousand  fifteenth  instant,  one  fourth  May 
twentieth,  one  fourth  July  1st.  Certainly  nothing  better  and 
will  not  ask  this  unless  advised  definitely  you  can  and  will 
close  if  these  terms  secured.     Prompt  answer  important. 

John  M.  Rankin. 

(17) 

Helena,  Montana,  April  8,  10. 
Mr.  John  M.  Rankin, 

Washington,  D.  C. 
Dear  Mr.  Rankin : — 

This  is  simply  to  confirm  my  telegram  of  last  night  and  to 
express  further  regret  as  to  the  failure  of  our  deal.  We  have 
certainly  worked  hard  enough  to  get  it  through  and  thought 
for  some  time  that  we  would  be  successful.    This  is  a  very  con- 
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siderable  sum  of  money  to  raise  in  a  small  community  or  even 
in  a  Western  State.  I  think  there  would  have — no  trouble  at 
all  only  for  the  fear  that  something  in  the  way  of  adverse  ac- 
tion may  be  taken  by  Congress  or  by  the  Department.     .     .     . 

Another  obstacle  was  the  particular  season  of  the  year.  At 
this  time  our  bankers  have  the  greatest  demand  for  funds  and 
do  not  like  to  go  into  side  deals  requiring  a  large  amoimt  of 
money,  as  it  might  interfere  with  the  proper  care  of  other  regu- 
lar customers.  If  it  had  been  three  months  later  there  woidd 
really  have  been  no  trouble  in  raising  the  money. 

Our  bank  offered  to  finance  the  deal  if  better  terms  could  be 
secured  such  as  those  indicated  in  my  telegram  of  last  night; 
namely  delivery  of  one  fourth  at  the  present  time  and  the  re- 
mainder in  monthly  instalments.  I  suppose  the  company 
would  not  agree  to  such  a  proposition,  but  if  they  do,  I  am 
sure  we  can  get  away  with  it. 

I  can  hardly  express  my  regret  over  the  failure  of  this  deal. 
I  was  most  anxious  to  secure  this  block  of  scrip,  but  of  course 
did  not  have  the  means  to  handle  it  without  very  considerable 
help  from  others.  I  would  have  notified  you  much  earlier  only 
that  I  was  really  hopeful  of  success  up  to  about  three  o'clock 
yesterday.  We  had  one  party  who  proposed  to  take  the  whole 
proposition,  that  is  to  finance  it  and  he  had  the  matter  under 
consideration  for  three  or  four  days.  He  consulted  with  his 
attorneys  and  I  have  no  doubt  that  threw  cold  water  on  the 
proposed  investment  for  the  reason  perhaps  that  they  really 
knew  nothing  about  it.  This  was  one  of  the  prominent  bank- 
ers and  wealthiest  men  of  the  State,  who  could  have  financed 
the  deal  without  feeling  it.  I  fully  appreciate  the  fact  that  you 
are  a  loser  by  this  result  and  regret  it  very  much  on  that  ac- 
count. But  I  want  you  to  understand  that  I  did  the  very 
best  possible.  Hoping  something  may  come  of  it  to  you,  if  not 
to  us,  I  beg  to  remain. 

Very  truly  yours, 
Jeremiah  Collins. 
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(18) 

Helena,  Montana,  April  9,  10. 
J.  M.  Rankin, 

Maryland  Building,  Wash.,  D.  C. 
We  can  handle  half  and  have  other  party  working  to  take 
rest  looks  like  we  can  come  through  with  extension  suggested. 
Will  stay  with  it.  Jeremiah  Collins. 

(19) 

Helena,  Montana,  April  10,  10. 
John  M.  Rankin^ 

1903  Kal.  Eoad.  Wash.,  D.  C. 
Go  to  Denver  tonight.     Expect  perfect  financial  arrange- 
ment by  fifteenth  other  payments  May  twenty  and  July  one 
get  the  extension.  Jeremiah  Collins. 

(20) 

April  10,  1910. 
Jeremiah  Collins, 
Helena,  Montana. 
If  you  will  take  entire  deal,  pay  for  first  half  immediately, 
pay  six  per  cent  interest  on  deferred  payment,  and  pay  me  one 
dollar  an  acre  as  sales  are  made,  I  will  make  hard  fight  for  six 
months  time  on  second  half,     answer  today  if  possible. 

John  M.  Rankin. 

(21) 

Billings,  Montana,  10. 
Jno.  M.  Rankin, 

Maryland  Building,  Washington,  D.  C. 

Telegram  phoned  here.    Can  handle  all  on  time  arrangement 

su^ested,  as  profits  must  be  divided  in  three  cannot  stand  the 

commission  will  pay  twenty  five  cents  an  acre  as  sold  return  to 

Helena  tonight  can  probably  close  this  basis.    Answer  Helena. 

Jeremiah  Collins. 
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(22) 

April  10,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Twenty  five  cents  no  inducement.  One  dollar  an  acre  on 
entire  lot  as  sold  necessary  to  secure  extension.  Please  under- 
stand I  am  acting  under  definite  instructions  and  at  same  time 
trying  to  help  you  land  entire  deal  Final  answer  Monday 
forenoon  essentiaL  John  M.  Rankin. 

(23) 

Helena,  Mont  11* 
John  M.  Eankin, 

Maryland  Bldg.,  Wash.  D.  0. 
Your  proposition  impossible  cannot  finance  deal  at  advance 
cost.    We  give  twenty  five  cents  out  our  share  profits  with  time 
concession  can  close  immediately.  Jeremiah  Collins. 

(24) 

April  12,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Your  proposition   accepted.     Payment   first  half  must  be 
made  tomorrow  Wednesday.     Wire  me  when  made  and  in- 
struct Trust  Company  about  delivery. 

John  M.  Rankin. 

(25) 

Helena,  Mont,  April  18,  1910. 
John  M.  Rankin, 

Maryland  Bldg.,  Wash.,  D.  C. 
Money  in  Union  Bank  &  Trust  Co.  Helena.  Have  scrip  for- 
warded this  bank  payment  immediately  on  receipt.  Also  send 
agreement  as  to  second  lot  delivery  six  months.  American 
Security  can  wire  Union  Bank  about  money.  People  inter- 
ested with  me  want  scrip  in  bank  here  before  payment    Hope 
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this  arrangement  will  be  acceptable.  Certainly  not  unreason- 
able. Has  been  hard  pull  and  am  gratified  with  result,  your  ac- 
count well  as  mine.  Jeremiah  Collins. 

(26) 

April  13,  1910. 
Jeremiah  Collins, 

Helena,  Mont 
As  you  know  agreement  required  payment  here  last  Satur- 
day. Situation  critical,  fear  loss  deal  if  ask  delivery  in  Hel- 
ena. You  know  company  will  correct  any  error  or  deficiency. 
Hence  no  good  ground  your  request  and  strongly  advise  un- 
conditional payment  here  tomorrow,  assured  smooth  sailing 
after  first  payment  '  John  M.  Rankin. 

Helena,  Mont.,  April  14. 
John  M.  Rankin, 

Maryland  Building,  Wash.,  D.  C. 
Guerry's  report  not  received  until  seven  o'clock  satisfactory 
company  make  good  any  duplicated  basis.  Did  not  get  all 
money  in  bank  until  three  o'clock  and  then  immediately  wired. 
Requirement  scrip  be  sent  our  bank  natural  for  people  ad- 
vancing money  who  do  not  fully  understand.  Would  not  per- 
sonally insist  do  not  let  this  slight  variation  defeat  deal  union 
bank  and  trust  company  will  confirm  money  is  available.  Let- 
ter from  Britton  &  Gray  will  suffice  as  to  six  months  time  sec- 
ond lot  Jeremiah  Collins. 

(28) 

April  14,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Company  has  wired  order  to  return  scrip.     If  you  want 
it  payment  necessary  before  three  o'clock  today.     Again  assure 
you  satisfactory  treatment  and  am  speaking  advisedly.     Cut 
your  strings  or  we  will  lose  deal.  John  M.  Rankin. 
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(29) 

Helena,  Montana,  14. 
John  M.  Rankin, 

Maryland  Bldg.,  Washington,  D.  C. 
Union  Bank  just  wired  you  will  honor  draft  scrip  attached 
and  remit  eastern  exchange  without  cost  four  parties  in  deal 
who  insist  on  payment  this  way  see  Britton  and  Gray  and  try 
arrange  it  our  parties  right  from  business  standpoint  and  are 
immovable  dont  let  deal  fail  now. 

Jeremiah  Collin.^. 

(32) 

April  14,  1910. 
Jeremiah  Collins, 

Helena,  Montana. 
Wired  Jones  this  morning.    He  answers  Copeland  has  wired 
Union  Bank.    If  their  answer  satisfactory  will  forward  scrip. 

John  M.  Eankin. 

(88) 

April  14, 
John  H.  Bankin, 

1903  Kalo.  Road, 
Copeland   Treasurer   Topeka   telegraphs   Union   Bank  dis- 
closing price  of  scrip  ten  dollars  it  has  queered  the  deal.    Jily 
parties  absolutely  refuse  to  stand  the  commission.     Can't  go 
further  that  basis. 

Jeremiah  Collins. 


The  testimony  showed  that  the  scrip  had  been  sent  to  the 
American  Security  &  Trust  Co.,  Washington,  for  delivery  to 
Rankin,  and  was  returned  to  the  railway  company  on  April 
19,  1910. 

Plaintiff  introduced  the  following  letter,  the  signature  to 
which  was  proved  to  have  been  written  by  Collins. 
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Helena,  Montana,  Apr.  18,  '10. 
Mr.  Howell  Jones,  Land  Commissioner, 

Topeka,  Kansas. 
Dear  Sir:— 

We  wired  you  as  follows  to-day,  now  confirming  the  same. 
**quote  5,000  acres  scrip  small  surrenders."  You  doubtless 
understand  that  we  had  some  negotiations  through  a  Washing- 
ton party  for  the  purchase  of  practically  the  amount  of  scrip 
which  the  company  has  remaining.  There  was  a  question  of  se- 
curing time  on  part  of  the  money,  which  seems  to  have  been 
finally  decided  upon,  but  we  never  got  anything  very  definite 
on  the  subject.  There  was  also  a  difference  as  to  where  the 
money  should  be  paid,  our  banker  desiring  that  payment  should 
be  made  on  receipt  of  the  scrip  with  draft  attached.  In  the 
course  of  the  proceedings  it  developed  that  the  Washington 
party  was  disposed  to  be  rather  hoggish  in  the  way  of  a  com- 
mission. Not  satisfied  with  $2  an  acre,  he  had  the  gall  to 
demand  another  dollar  in  consideration  of  securing  six  months 
time  on  one  half  of  the  amount.  When  these  facts  developed  we 
very  promptly  dropped  the  whole  matter  and  refused  to  go 
further  with  it. 

We  had  the  funds  in  the  bank  to  pay  for  one  half  the  scrip 
and  arrangements  perfected  to  make  the  final  payment  with- 
in the  time  agreed  upon;  but  when  we  discovered  what  was 
going  on  we  naturally  dropped  the  matter.  We  could  have 
handled  the  deal  very  nicely  and  are  really  sorry  that  we 
could  not  under  the  circumstances  go  through  with  it.  We 
thought  it  only  fair  and  proper  to  make  this  explanation. 

Very  truly  yours, 
The  Collins  Land  Co. 
Per  J.  C. 

Alexander  Britton,  of  the  firm  of  Britton  &  Gray,  testified 
that  on  April  12  Rankin  told  him  Collins  wanted  the  exten- 
sion of  time,  and  "could  not  get  his  people  to  put  up  the  neces- 
sary money  without  it^"  Witness  authorized  Rankin  to  say 
that  the  extension  would  be  granted.     Witness  had  no  nego- 
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tiations  with  Collins.  Sent  him  no  telegram  or  letter.  Rankin 
admitted  that  in  sending  the  copy  of  his  contract  with  the 
railway  company  to  Collins,  he  wrote  $12  per  acre  instead  of 
$10,  as  the  amount  of  his  offer  to  the  company.  Said  that  he 
was  not  trying  to  deceive  Collins.  The  motive  was  simply  to 
conceal  what  his  purchase  price  was.  Had  had  many  trans- 
actions with  Collins.  '^He  had  offered  to  pay  $12  for  the  scrip, 
and  I  had  been  able  to  buy  it  at  $10  an  acre.  I  sent  him  those 
copies  to  show  him  that  I  had  a  contract  with  the  company,  which 
was  a  good  contract,  upon  which  he  could  proceed  with  his  ar- 
rangements to  get  the  money  to  close."  The  change  was  "simply 
to  cover  up  what  my  commission  was."  Collins  knew  a  profit 
was  made,  or  ought  to  have  known  it.  He  1  new  from  their 
former  dealings  that  he  (Rankin)  was  making  a  profit,  but 
did  not  know  how  much. 

Some  other  testimony  is  omitted,  as  having  no  bearing  on 
the  question  in  issue. 

Mr.  Charles  L.  Frailey,  Mr.  A.  8.  Worthinffton,  and  Mr. 
John  W.  Yerkes  for  the  appellant. 

Mr.  Charles  A.  Douglas,  Mr.  Gibbs  L.  Baker,  Mr.  Thomas 
Ruffin,  and  Mr.  Hugh  H.  Obear  for  the  appellee. 

Mr.  Chief  Justice  Shbpard  delivered  the  opinion  of  the 
Court : 

Where  a  contract  is  sought  to  be  established  through  an 
offer  and  acceptance,  it  is  essential  that  the  minds  of  the  parties 
shall  meet  upon  a  definite  proposition.  If  a  certain,  definite 
offer  be  submitted  by  letter  or  tel^ram,  and  accepted  before 
withdrawal,  without  condition  or  change  of  terms,  there  is  a 
contract. 

The  plaintiff's  contention  is  that  the  telegram  of  April 
11  (No.  23  above)  contained  such  a  definite,  certain  offer,  and 
that  the  same  was  unconditionally  accepted  as  made,  by  his 
telegram  in  reply,  April  12  (No.  24).  His  argument  is  that 
the  words  of  defendant's  telegram,  "with  time  concession  can 
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close  immediately/'   are  equivalent   to  saying  that  with   the 
time  concession  he  will  close  immediately.     It  is  true  that 
whatever  contract  may  have  been  finally  concluded  must  be 
found  in  the  two  telegrams  referred  to.     The  surrounding  cir- 
cumstances disclosed  by  the  other  telegrams  and  letters  may, 
however,  be  more  or  less  helpful  in  ascertaining  the  meaning  of 
the  defendant's  telegram  No.  23,  which  plaintiff  accepted  in 
his  reply  telegram  No.  24.     The  learned  trial  justice,  in  di- 
recting the  verdict,  expressed  the  opinion  that  defendant's  tele- 
gram No.  23  did  not  make  a  definite,  certain  offer,  the  accept- 
ance of  which  would  make  a  contract.     His  conclusion  was 
that  the  defendant  meant  thereby  that,  with  the  concession  in 
price  and  time,  he  could  or  would  be  able  to  close  a  contract  for 
purchase.     He  also  expressed  the  opinion  that  there  was,  at 
that  time,  no  certain  date  of  extension  fixed  or  agreed  upon; 
and,  moreover,  that  the  six  months'  extension,  if  agreed  to  by 
the  railway  company's  representative,  had  never  been  com- 
municated to  defendant.     We  see  no  reason  to  differ  with  his 
conclusion  that  telegram  No.  23  was  not  such  a  certain,  defi- 
nite offer  of  purchase  the  acceptance  of  which  concluded  a 
contract.     It  is  true  that  the  words  "can  close"  may,  under 
certain  circumstances,  be  regarded  as  meaning  the  same  thing 
as  "will  close;"  but  the  circumstances  disclosed  here  seem  to 
indicate  a  different  meaning.     While  the  plaintiff  and  the  de- 
fendant, only,  would  be  bound  by  the  contract  of  purchase  and 
sale,  if  made,  the  plaintiff  was  not  the  owner  and  possessor  of 
the  shares,  but  was,  in  fact,  assigning  his  contract  with  the 
railway  company.     Any  extension  of  time  or  change  of  the 
place  of  delivery  were  dependent  upon  its  consent.     On  the 
other  hand,  as  plaintiff  well  knew,  the  defendant's  ability  to 
purchase  depended  upon  his  ability  to  induce  the  other  persons 
to  take  an  interest  under  any  contract  he  might  make,  and  to 
advance  the  large  sum  of  money  required.    His  telegrams  and 
letters  showed  this,  and  plaintiff  stated  the  fact  to  Britton.    De- 
fendant was  evidently  anxious  to  make  the  purchase  at  the 
price  named,  but  the  sum  of  money  was  large  and  not  readily 
secured;   and  for  this  he  was  dependent  upon  satisfying  his 
VoL  XL.— 15. 
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associates.  Their  undertaking  was  with  him,  and  they  were 
not  bound  to  him  by  any  oflFer  of  his  to  the  plaintiff,  unless 
made  by  their  authority,  or  with  their  approval.  In  the  light 
of  this  situation,  disclosed  by  all  the  surrounding  circum- 
stances, it  was  quite  natural  that  he  should  use  the  words  "can 
close"  instead  of  "will  close,"  advisedly;  intending  thereby 
to  convey  the  meaning  that,  with  certainty  as  to  the  25-cent 
commission  and  the  time  extension,  he  believed  he  would  be 
able  to  procure  the  approval  of  his  associates,  and  their  imrne* 
diate  advancement  of  the  necessary  cash  payment. 

As  illustrating  Collin's  situation  and  meaning,  attention  is 
called  to  telegrams  preceding  No.  23.  See  first,  Rankin's  tele- 
gram of  April  8  (No.  15)  the  concluding  words  of  which  are 
"Will  not  ask  this  (referring  to  a  short  extension)  unless  ad- 
vised definitely  you  can  and  will  close  if  these  terms  secured." 
In  telegram  (21)  of  the  10th,  Collins  said,  "can  handle  all  on 
time  arrangement  suggested.  As  profits  must  be  divided  in 
three  cannot  stand  commission.  Will  pay  twenty  five  cents  an 
acre  as  sold.  Return  to  Helena  toni^t.  Can  probably  close 
this  basis."  Rankin  replied:  "Twenty  five  cents  no  induce- 
ment. One  dollar  an  acre  on  entire  lot  sold  necessary  to  secure 
extension.  Please  understand  I  am  acting  under  definite  in- 
structions-and  at  the  same  time  trying  to  help  you  land  entire 
deal."  It  was  to  this  that  Collins  replied  (telegram  23),  stand- 
ing out  for  25  cents  commission,  and  saying:  "With  time  con- 
cession can  close  immediately."  Collins,  however,  found  that 
he  could  not  close  on  that  basis,  as  shown  by  the  subsequent 
telegrams.  While  himself  willing  for  the  scrip  to  be  paid 
for  and  delivered  in  Washington,  his  associates  demanded  de- 
livery in  Helena;  they  wanted  the  scrip  in  hand  when  they 
parted  with  their  money.  They  also  demanded  that  the  agree- 
ment for  the  extension  be  sent  at  the  same  time.  Plaintiff  re- 
plied that  "the  agreement  required  payment  here  (Washing- 
ton) last  Saturday,"  and  that  he  feared  loss  of  deal  if  delivery 
be  asked  at  Helena.  He  advised  payment  here,  to-morrow, 
and  concluded :  "Assured  smooth  sailing  after  first  payment" 
The  agreement  referred  to  could  mean  none  other  than  that 
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between  plaintiff  and  the  railway  company  as  the  agreement 
claimed  with  defendant  could  only  have  been  made  by  the 
acceptance  of  the  day  before,  which  was  Tuesday.  So  far, 
too,  there  had  been  no  statement  of  an  agreement  by  the 
railway  company  to  the  six  months'  extension  of  time  for  the 
second  payment;  and  plaintiff's  telegram  of  April  14,  requir- 
ing payment  as  necessary  before  3  o'clock,  contained  this  only : 
**Again  assure  you  satisfactory  future  treatment,  and  am  speak- 
ing advisedly.  Cut  your  strings  or  we  will  lose  the  deal." 
During  this  subsequent  negotiation  relating  to  delivery  there 
was  no  intimation  by  Rankin  that  he  considered  the  contract 
closed  by  his  telegram  of  acceptance  (No.  24).  On  the  con- 
trary, both  parties  seemed  to  act  upon  the  idea  that  no  con- 
tract had  been  closed,  and  that  Collins  was  still  trying  to  bring 
his  associates  to  a  conclusion.  On  the  same  day,  when  defend- 
dant's  associates  learned  that  plaintiff  had  contracted  for  the 
scrip  at  $10  per  acre  instead  of  $12,  as  stated  in  his  purported 
copy  of  his  contract  with  the  railway  company,  they  refused 
to  go  on  with  the  contract. 

The  learned  justice  is  also  right  in  saying  that  at  the 
time  of  the  telegram  of  acceptance  no  certain  time  of  extension 
of  the  deferred  payment  had  been  fixed.  Previous  telegrams 
relating  to  extensions  mentioned  different  periods,  but  none  as 
long  as  six  months.  In  a  former  telegram  of  10th  (No.  20), 
Rankin,  in  making  an  offer,  had  said  he  would  make  "  a  hard 
fight  for  six  months'  time  on  second  half;"  and  this  was  re- 
plying to  one  of  Collins's  of  same  day.  (No.  19),  who,  an- 
nouncing that  he  was  starting  to  Denver,  said,  "expect  per- 
fect financial  arrangement  by  fifteenth  other  payments  May 
twenty  and  July  one.    Get  the  extension." 

It  seems,  however,  that  Collins  must  have  finally  understood 
in  some  way  that  the  time  extension  would  be  six  months,  for 
he  asked  that  the  agreement  therefor  be  sent  along  with  the 
scrip;  and  stated  that  a  letter  from  Britton  &  Gray  to  that 
effect  would  be  sufficient  It  does  not  appear  that  this  was 
the  definite  certain  time  of  extension  demanded  by  one  party 
and  accepted  by  the  other.    In  two  telegrams  of  Rankin  after 
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the  contract,  according  to  his  view,  had  been  concluded,  which 
had  been  sent  in  an  effort  to  secure  the  actual  close  by  payment, 
he  assures  "smooth  sailing  after  first  payment,"  and  **satis- 
factory  future  treatment/'  Not  once  does  he  say  that  the 
extension  agreement  had  been  obtained,  or  that  Britton  &  Gray 
had  written  the  latter,  granting  it.  Rankin's  puq)ose  in  mak- 
ing the  contract  with  the  railway  company  was  to  assign  it  at 
a  profit,  and  this  he  undertook  to  do  to  Collins.  While  he, 
alone,  was  dealing  with  Collins,  both  knew  that  the  extension  of 
time  for  payment  was  not  within  his  power,  but  must  be  ob- 
tained from  the  railway  company.  Although  it  appears  that 
Britton  &  Gray,  as  the  company's  representatives,  had  notified 
Kankin  on  the  12th  that  the  extension  would  be  granted,  no 
such  extension  was  executed,  and  there  was  no  notice  given 
Collins  that  it  had  been  consented  to,  much  less  executed. 
Upon  the  whole,  we  agree  with  the  trial  court  that  the  corre- 
spondence between  the  parties  does  not  show  a  contract  between 
them,  and  he  did  not  err  in  directing  the  verdict. 

The  judgment  is  affirmed  with  costs.  Affirmed, 
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Appeal  and  Ebbob;  OoicspniAOT;  Case;  Action  able  Damaob;  Puadino. 

1.  On  appeal  by  the  plaintiff  from  a  judgment  on  a  yerdict  for  the  de- 

fendant, directed  by  the  court  upon  the  plaintiff's  evidence  and 
statement  of  evidence,  this  court  will  consider  the  case  as  upon 
demurrer  to  the  evidence;  that  is,  in  a  light  most  favorable  to 
the  appellant. 

2.  The  gist  of  an  action  on  the  case  for  conspiracy  is  the  damage  done 

the  plaintiff,  and  not  the  conspiracy,  which  is  mere  matter  of  aggra- 
vation; and  one  of  the  several  defendants  may  be  found  guilty  and 
the  others  not  guilty,  although  no  conspiracy  be  proven. 

8.  The  newspaper  publication   of  statements   charging  plaintiff  with  be- 
ing a  blackmailer  will  not  be  considered  as  an  item  of  damage  in 
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an  action  on  the  case  for  conspiracy,  where  the  action  as  to  the 
one  specifically  charged  with  the  publication  has  abated,  and  there 
is  no  evidence  to  justify  a  finding  by  the  jury  that  either  of  the 
remaining  defendants  was  in  any  way  responsible  for  the  publication. 

4.  Inducing  a  woman  to  leave  the  jurisdiction  of  the  court  for  the  pur- 

pose of  depriving  plaintiff  of  her  testimony  in  certain  equity  suits 
which  he  had  brought  against  her  and  another  for  the  recovery  of 
claimed  attorney's  fees  does  not  constitute  actionable  damage  in 
an  action  on  the  case  for  conspiracy,  where,  along  with  other  incon- 
sistencies in  plaintiff's  position,  when  such  suits  were  brought,  he 
had  not  an  enforceable  contract  entitling  him  to  the  fees  claimed. 

5.  The  averment   in   a   declaration    that   the   defendants,   in    inducing   a 

named  person  to  leave  the  jurisdiction,  prevented  the  plaintiff  from 
establishing  by  her  testimony  in  pending  proceedings,  "certain  essen- 
tial and  material  facts,"  is  insufficient  in  the  absence  of  an  aver- 
ment as  to  what  those  facts  were,  and  is  a  mere  conclusion  of  the 
pleader. 

0.  The  alleged  concerted  action  of  defendants  to  keep  a  woman  from  giving 
testimony  in  disbarment  proceedings  against  plaintiff  does  not  con- 
stitute actionable  damage  in  an  action  on  the  case  for  conspiracy, 
where  it  does  not  appear  that  her  testimony  would  have  been  favor- 
able to  him,  and  while  she  was  within  the  jurisdiction  of  the  court 
he  waived  his  right  to  take  her  testimony. 

No.  2473.    Submitted  March  5,  1913.    Decided  April  7,  1913. 

Heasino  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  on  a  verdict 
for  the  defendants,  directed  by  the  court,  in  an  action  for 
damages  for  an  allied  conspiracy.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  action  on  the  case  for  conspiracy,  and  the  appeal  is 
from  a  directed  verdict  for  the  defendants,  De  Lancy  Nicoll, 
George  Gordon  Battle,  and  Turner  H.  Wickersham,  appellees 
here.  The  action,  as  originally  brought,  was  against  appellees 
and  Thomas  F.  Walsh,  Courtlandt  V.  Anable,  and  John  D. 
Lindsay.  Mr.  Walsh  died  subsequent  to  the  bringing  of  the 
suit,  never  having  been  served  with  process.     As  neither  An- 
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able  nor  Lindsay  was  served,  a  discontinuance  was  entered  as 
to  them. 

The  declaration  sets  forth  that  appellant,  Dethlef  C.  Han- 
sen, in  September,  1904,  was  an  attorney  and  counsellor  at  law, 
and  engaged  in  the  active  practice  of  his  profession  in  the  city 
of  New  York ;  that  he  was  employed  by  one  Violette  Watson  to 
institute  and  prosecute  certain  actions  in  her  behalf  against 
Mr.  Walsh,  and  that  he  associated  with  him  as  counsel,  with 
the  knowledge  and  consent  of  his  client,  the  late  John  G.  Car- 
lisle; that  Miss  Watson  made  an  affidavit  in  duplicate  for  ap- 
pellant and  Mr.  Carlisle  in  which  she  set  forth  the  particulars 
of  her  alleged  claim  against  Mr.  Walsh ;  that  on  September  6, 
1904,  three  actions  were  commenced  in  the  supreme  court  of 
the  State  of  New  York  in  behalf  of  Miss  Watson  against  Mr. 
Walsh,  and  that  he  was  served  with  a  summons  in  each  action. 
The  firm  of  NicoU,  Anable,  &  Lindsay  was  retained  by  Mr. 
Walsh  to  defend  said  actions.  Before  appearance  was  entered 
for  Mr.  Walsh,  it  is  averred  that  this  firm  and  the  appellee 
Wickersham  coerced  Miss  Watson,  who  was  then  a  minor,  to 
sign  certain  letters  directing  the  immediate  discontinuance  of 
the  actions;  that  a  collusive  and  illegal  settlement  was  qjade 
with  her,  and,  further,  that  she  was  induced  to  leave  the  juris- 
diction ;  that  appellant,  on  the  23d  of  September,  1904,  located 
Miss  Watson  in  Baltimore,  Maryland,  and  induced  her  to  return 
to  New  York;  that  on  the  27th  of  September  NicoU,  Anable, 
&  Lindsay  presented  to  appellant  the  letters  obtained  from  Miss 
AVatson,  directing  the  discontinuance  of  said  actions,  and  de- 
manded that  the  papers  in  appellant's  possession  should  be  de- 
livered to  them ;  that  Miss  Watson,  on  October  1st,  in  an  inter- 
view with  appellant  and  Mr.  Carlisle,  repudiated  said  letters 
and  settlement,  and  indicated  her  willingness  to  verify  the 
complaints;  that  on  October  10th  Mr.  Carlisle  delivered  to 
NicoU,  Anable,  &  Lindsay  his  copy  of  the  affidavit  read  by 
Miss.  Watson  and  the  contract  of  retainer  he  had  with  her, 
and  notified  them  of  his  withdrawal  from  the  case.  It  is  aver- 
red that  this  was  without  the  knowledge  of  appellant ;  that  on 
the  13th  or  14th  of  October  appellant  was  served  with  another 
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demand  from  NicoU,  Anable,  &  Lindsay  for  the  discontinu- 
ance of  said  actions;  that  on  October  20th,  the  last  day  upon 
which  complaints  could  be  served  upon  Mr.  Walsh,  and  after 
numerous  imsuccessful  efforts  to  obtain  an  interview  with  Miss 
Watson  or  Mr.  Carlisle,  appellant  prepared  and  executed  an 
affidavit  to  secure  from  Mr.  Justice  McCall  of  the  supreme 
court  of  the  State  of  New  York  an  extension  of  fifteen  days  in 
which  to  serve  complaints  in  said  actions,  notice  being  served 
upon  Nicoll,  Anable,  &  Lindsay;  that  this  firm  thereupon  pre- 
vailed upon  the  court  to  revoke  said  order  and  to  insert  therein, 
as  ground  for  said  action,  that  appellant  had  practised  deceit 
and  fraud  upon  the  court  in  stating  in  his  affidavit  that  Mr. 
Carlisle  was  of  counsel  and  that  the  causes  of  action  were  mer- 
itorious, and  in  failing  to  advise  the  court  that  Miss  Watson 
had  directed  the  discontinuance  of  said  actions;  that,  upon  a 
hearing,  plaintiff  was  exonerated  by  the  court  and  said  derog- 
atory statements  were  stricken  out;  that,  upon  the  suggestion 
of  the  court  that  appellant  might  discontinue  said  actions 
without  affecting  his  right  under  the  statute  to  maintain  an 
equitable  action  to  foreclose  his  attorney's  lien,  said  actions 
were,  by  order  of  the  court,  discontinued;  that  thereupon 
plaintiff,  believing  there  had  been  a  collusive  settlement  be- 
tween Mr.  Walsh  and  Miss  Watson,  instituted  in  the  supreme 
court  of  the  State  of  New  York,  in  the  month  of  December, 
1904,  three  equitable  actions  against  Mr.  Walsh  and  Miss  Wat- 
son to  foreclose  his  alleged  attorney's  lien;  that  complaints 
were  subsequently  served  upon  Mr.  Walsh  and  upon  Miss  Wat- 
son ;  that  Gleorge  Gordon  Battle,  Esq.,  was  employed  by  Nicoll, 
Anable,  &  Lindsay,  at  the  expense  of  Mr.  Walsh,  to  defend  Miss 
Watson  in  these  actions. 

It  is  further  averred  that  appellees,  and  the  others  men- 
tioned, with  knowledge  of  the  facts  hereinbefore  set  forth,  and 
with  intent  to  ruin  the  appellant,  entered  into  a  conspiracy  to 
that  end;  that  the  ruin  of  appellant  was  to  be  effected  by  pre- 
venting him  from  prosecuting  said  equitable  actions,  and  by 
causing  it  to  be  believed  by  the  public  in  general  that  he  was 
a  blackmailer  and  perjurer,  unfit  to  practise  his  profession. 
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and  by  caiising  him  to  be  prosecuted  and  disbarred;  that,  in 
pursuance  of  their  plan,  the  conspirators  maliciously  and  false- 
ly composed  and  caused  to  be  published  in  leading  newspapers 
throughout  the  United  States  that  plaintiif  was  a  perjurer  and 
blackmailer.  The  declaration  then  sets  forth  the  alleged  li- 
belous matter,  all  of  which  purports  to  have  emanated  from 
Mr.  Walsh  personally.  It  is  further  averred  that  the  conspir- 
ators, knowing  Miss  Watson  to  be  *^a  material  witness  in  plain- 
tiff's behalf  in  said  equitable  actions  tlien  pending,"  again  in- 
duced her  to  leave  the  jurisdiction,  and  paid  her  large  sums  of 
money  to  remain  out  of  the  jurisdiction;  that  thereafter,  on 
or  about  September  5,  1903,  the  conspirators  composed  and 
formulated  certain  false,  malicious,  and  libelous  charges  con- 
cerning appellant,  and  filed  the  same  with  the  district  attorney 
of  New  York  county;  that  these  charges  were  then  filed  by  said 
conspirators  with  the  grievance  committee  of  the  Bar  Associ- 
ation of  the  city  of  New  York ;  that,  in  pursuance  of  said  con- 
spiracy, and  with  knowledge  that  Miss  Watson  was  out  of  the 
jurisdiction,  and  that  she  would  be  a  material  and  necessary 
witness  for  appellant,  said  committee  was  induced  to  press 
said  charges  before  the  appellate  division  of  the  supreme  court 
of  the  State ;  that,  after  answer  by  appellant,  and  after  a  refer- 
ence to  Edward  J.  McGuire,  Esq.,  Miss  Watson,  for  the  pur- 
pose aforesaid,  was  kept  out  of  the  jurisdiction ;  that  after  the 
referee  had  filed  his  report,  and  while  it  was  pending  before 
said  appellate  division,  in  the  month  of  June,  1907,  Miss  Wat- 
son was  again  within  the  jurisdiction  and  made  statements  to 
members  of  the  Bar  and  certain  newspaper  reporters  which 
were  given  wide  circulation,  completely  exonerating  appellant 
from  all  of  said  charges,  and  expressing  her  willingness  to 
become  a  witness  in  both  the  disbarment  proceedings  and  said 
equity  suits;  that  by  the  payment  of  large  sums  of  money. 
Miss  Watson  was  again  induced  to  leave  the  jurisdiction. 

It  is  further  averred  that,  by  reason  of  the  aforesaid,  ap- 
pellant was  prevented  from  securing  a  fair  and  impartial 
hearing  before  said  referee,  and  "from  establishing  from  the 
evidence  of  said  Watson  the  truth  of  material  and  essential 
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allegations  of  fact  as  set  forth  in  plaintiff's  answer  to  said 
charges  before  the  referee."  The  referee's  report  is  then  set 
forth  in  the  declaration.  It  is  then  averred  that,  by  reason  of 
the  grievances  aforesaid,  appellant  was  prevented  from  having 
a  fair  and  impartial  hearing  on  appeal  to  said  appellate  di- 
vision which,  in  June,  1907,  confirmed  the  report  of  said 
referee  and  suspended  appellant  from  the  practice  of  his  pro- 
fession for  one  year;  that  appellant  was  "prevented  from  es- 
tablishing by  the  testimony  of  said  Watson  in  said  equity  ac- 
tions, then  pending,  certain  essential  and  material  facts  of 
his  right  to  recover  in  said  actions,  which  he  would  otherwise 
have  been  able  to  do ;''  that,  by  reason  of  said  grievances,  said 
equity  actions  were  dismissed  for  want  of  prosecution,  in  con- 
sequence of  all  of  which  appellant  was  ruined  in  his  profession 
and  good  name. 

Before  the  appellant's  evidence  was  all  in,  his  counsel,  at 
the  court's  suggestion,  prepared  and  read  to  the  court  a  state- 
ment of  the  various  facts  relied  upon.  The  court  thereupon 
directed  a  verdict  for  the  appellee. 

We  will  now  state  briefly  the  facts  before  the  trial  court: 
Miss  Watson,  at  the  time  of  the  service  of  summons  upon  Mr. 
Walsh  in  the  original  actions  against  him,  was  a  minor,  and 
there  is  no  evidence  or  claim  in  this  record  that  she  ratified 
her  contract  with  appellant  until  some  time  after  the  bringing 
of  the  three  equitable  actions  against  her  and  Mr.  Walsh.  Ac- 
cording to  the  evidence,  she  then  had  entered  into  a  settlement 
of  any  possible  claims  she  may  have  had  against  Mr.  Walsh. 
There  was  no  evidence  that  anyone  other  than  Mr.  Walsh  was 
responsible  for  the  newspaper  publications  concerning  appel- 
lant In  May,  1907,  an  order  was  obtained  from  a  justice  of 
the  supreme  court  of  New  York  for  the  taking  of  the  deposition 
of  Miss  Watson  in  said  equity  actions  and  also  in  the  action  for 
libel  which  appellant  had  theretofore  brought  against  Mr.  Walsh 
because  of  said  publications,  and,  on  the  1st  of  July,  at  the  in- 
stance of  counsel  for  Mr.  Walsh,  the  order  for  the  taking  of  her 
deposition  in  the  equity  suits  was  set  aside  upon  the  groimd 
that  Miss  Watson,  at  the  date  of  her  original  contract  with  ap- 
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pellant,  was  an  infant,  and  that  appellant  had  failed  to  present 
sufficient  proof  that  the  contract  was  affirmed  by  Miss  Watson 
upon  her  becoming  of  age.  The  order  for  the  taking  of  her 
deposition  in  the  libel  action  was  also  set  aside,  the  ground  be- 
ing that  the  affidavit  upon  which  the  order  was  granted  did  not 
show  that  the  witness  was  about  to  depart  from  the  State. 
These  several  actions  were  subsequently  noted  for  trial  by  ap- 
pellant, and  judgments  against  him  were  suffered  to  be  entered 
by  default,  no  efforts  having  been  made  by  him  to  obtain  a  con- 
tinuance. As  previously  indicated,  it  is  nowhere  stated  in  this 
record  what  the  testimony  of  Miss  Watson  would  have  been 
had  she  appeared  as  a  witness  for  appellant  in  these  several 
actions. 

As  to  the  disbarment  proceeding,  it  appears  that  while  the 
report  of  the  referee  was  before  the  appellate  division,  counsel 
for  appellant  filed  a  motion  that  the  matter  be  again  referred 
to  the  referee  because  Miss  Watson,  who  was  then  within  the  ju- 
risdiction, had  stated  to  counsel  that  she  had  remained  out  of  the 
jurisdiction  intentionally,  by  direction  of  persons  acting  as 
attorneys  for  Mr.  Walsh.  As  a  further  reason  for  the  re-refer- 
ence, the  affidavit  stated  that  there  was  good  reason  to  believe 
that  she  was  then  endeavoring  to  negotiate  another  settlement, 
when  she  would  again  leave  the  jurisdiction ;  that  to  secure  her 
testimony  required  immediate  action.  Upon  the  application 
the  court  made  the  following  indorsement:  "This  order  can 
only  be  made  to  the  court  on  notice  for  a  regular  motion  day." 
According  to  the  statement  of  appellant's  counsel  to  the  court 
below,  the  next  regular  motion  day  was  in  October,  when  Miss 
Watson  had  again  departed.  The  record,  however,  shows  that 
on  the  27th  of  Jime,  1907,  appellant  made  an  affidavit  in  the 
disbarment  proceedings  in  which  he  stated  that  his  counsel 
"has  written  to  the  attorney  for  the  petitioner  in  that  proceed- 
ing to  have  the  said  order  of  suspension  entered  immediately, 
so  that  the  appeal  may  be  taken."  It  thus  appears  that,  even 
before  it  could  be  known  that  Miss  Watson  was  to  leave  the 
jurisdiction,  appellant  had  elected  to  have  judgment  entered 
against  him  in  this  proceeding,  relying  upon  his  right  of  ap- 
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peal.  The  decision  of  the  court  sustained  the  referee^s  report 
and  suspended  appellant  from  practice  for  one  year.  The 
court  in  its  opinion  said:  "We  think  that  the  referee  was 
justified  in  his  conclusion  that  the  petitioner  was  guilty  of  un- 
professional conduct.  The  mitigating  circumstances  seem  to 
relate  solely  to  the  respondent's  condition  when  he  drew  the 
affidavit  upon  which  he  obtained  an  order  extending  the  time 
to  serve  the  complaints  in  the  three  actions  which  he  had  com- 
menced as  attorney  for  plaintiff;  but  there  can  be  no  question 
that  he  imderstood  perfectly  well,  some  time  before  this  appli- 
cation was  made,  or  contemplated,  that  Mr.  Carlisle  had  with- 
drawn from  the  case,  and  he  had  been  advised  by  Mr.  Carlisle 
to  abandon  it. 

"The  only  service  that  he  had  up  to  this  time  performed  was 
to  prepare  the  contract  giving  him  a  percentage  of  the  recovery 
and  serving  the  summons.     He  must  be    presumed    to    have 
known  that  his  client  was  an  infant  and  incapable  of  making  a 
contract  which  could  be  enforced,  and  that  therefore  he  had  no 
enforceable  contract  which  would  entitle  him  to  pursue  the 
litigation  for  any  compensation  to  which  he  was  entitled.      He 
knew  that  he  had  been  directed  by  his  client  to  discontinue  the 
actions  which  he  had  brought  on  her  behalf.     She  had  stated 
to  him  in  writing  several  times  that  she  had  no  just  claim 
against  the  defendant  in  the  actions.    In  view  of  these  instruc- 
tions from  his  client  and  the  fact  that  Mr.  Carlisle  had  with- 
drawn from  the  case  and  advised  him  to  abandon  it,  it  was  cer- 
tainly unprofessional  conduct  for  the  attorney  to  obtain  from 
the  court  an  order  which  extended  the  plaintiff's  time  to  serve 
the  complaints,  upon  his  affidavit  that  Mr.  Carlisle  was  coun- 
sel, and  stating  that  the  plaintiff  had  a  good  cause  of  action, 
when  she  had  expressly  stated  to  the  affiant  that  she  had  no 
cause  of  action."    It  further  appears  that  Miss  Watson's  depo- 
sition was  taken  in  the  present  case,  but  it  does  not  appear  that 
she  was  questioned  as  to  the  facts  out  of  which  the  disbarment 
proceeding  grew,  and  upon  which  the  judgment  in  that  pro- 
ceeding was  based.     Moreover,  her  deposition  was  not  intro- 
duced in  evidence  by  appellant,  nor  does  it  appear  that  her  tes- 
timony was  favorable  to  his  contentions. 
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Mr,  John  C.  Gittings,  Mr.  Justin  Morrill  Chamberlin,  and 
Mr,  Andrew  J.  Dewey  for  the  appellant. 

Mr.  A,  S.  Worthington  for  the  appellees. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

The  court  having  directed  a  verdict  upon  appellant's  evi- 
dence and  statement  of  evidence,  we  must  consider  the  case 
as  upon  demurrer;  that  is,  in  a  light  most  favorable  to  appel- 
lant. That  such  an  action  may  be  maintained  is  well  settled 
by  numerous  decisions.  But  it  is  equally  well  settled  that  the 
gist  of  such  an  action  is  the  damage  done,  and  not  the  con- 
spiracy. In  Verplanck  v.  Van  Buren,  76  N.  Y.  247,  259,  it 
was  held  that,  in  an  action  on  the  case  for  conspiracy  and  for 
acts  in  the  nature  of  a  conspiracy,  the  damage  is  the  cause  of 
action,  the  conspiracy  being  mere  matter  of  a^ravation.  It 
was  further  held  that  where  parties,  in  pursuance  of  a  combin- 
ation or  conspiracy,  fraudulently  make  use  of  legal  proceed- 
ings to  injure  another,  an  action  lies  against  them  by  the  per- 
son injured  to  recover  the  damages  sustained.  In  Van  Horn 
v.  Van  Horn,  56  N.  J.  L.  318,  28  Atl.  669,  an  action  on  the 
case  for  conspiracy  to  injure  the  plaintiff  in  her  business 
through  false  and  malicious  statements  concerning  plaintiff's 
business  and  character,  the  court  carefully  reviewed  the  au- 
thorities and  reached  the  conclusion  that  the  damage  resulting 
from  the  malicious  acts  is  the  foundation  and  support  of  such 
an  action ;  that,  such  being  the  foundation  of  the  action,  one  of 
several  defendants  may  be  found  guilty  and  the  others  not 
guilty ;  and  this  notwithstanding  that  no  conspiracy  is  proven. 
In  support  of  their  conclusion  the  court  cited  Parker  v.  Hunt- 
ington, 2  Gray,  124,  where  the  action  was  against  two  for 
maliciously  conspiring  to  have  the  plaintiff  indicted,  and  where 
the  court  observed  that  the  charge  of  conspiracy  was  never 
deemed  essential,  it  being  mere  surplusage,  and  hence  that 
there  might  be  a  recovery  against  one  or  both.  The  court  also 
cited  Wellington  v.  Small,  3  Cush.  145,  60  Am.  Dec.   719, 


Digitized  by 


Google 


HANSEN  V.  NICOLL.  237 

D.  C]  Opinion  of  the  Court. 

which  was  an  action  on  the  case  for  conspiracy,  and  in  which 
the  court  found  that  the  gist  of  the  action  is  not  the  conspiracy, 
but  the  damage  done  to  the  plaintiff.  Many  other  cases  were 
cited,  but  it  is  unnecessary  to  review  them  here. 

The  first  specific  act  of  which  appellant  complains  was  the 
publication  in  various  newspapers  of  statements  by  Mr.  Walsh 
to  the  effect  that  appellant  was  a  blackmailer.  Since  the  ac- 
tion abated  as  to  Mr.  Walsh,  and  there  is  no  evidence  from 
which  the  jury  would  be  justified  in  finding  that  either  of  the 
appellees  was  in  any  way  responsible  for  such  publications,  it 
is  apparent,  we  think,  that  this  item  of  alleged  damage  must  be 
eliminated  from  further  consideration.  The  second  specific 
act  complained  of  was  the  inducing  of  Miss  Watson  to  leave  the 
jurisdiction  of  the  supreme  court  of  the  State  of  New  York  for 
the  purpose  of  depriving  appellant  of  her  testimony  in  the 
three  equity  suits  which  he  had  brought  against  Mr.  Walsh 
and  her.  In  the  first  place,  when  these  suits  were  brought  ap 
pellant  had  no  enforceable  contract  with  Miss  Watson,  as  the 
appellate  division  of  the  supreme  court  of  the  State  found  and 
as  the  evidence  before  us  clearly  shows.  There  was  therefore 
no  legal  basis  for  these  equitable  actions,  and  the  testimony  of 
iliss  Watson  could  not  have  been  of  any  assistance  to  appellant. 
There  are  other  inconsistencies  in  appellant's  position.  When 
he  moved  the  court,  in  the  original  actions,  for  an  extension  of 
time  in  which  to  file  verified  complaints,  he  represented  to  the 
court  that  he  was  still  counsel  for  Miss  Watson  in  the  actions, 
and,  of  course,  authorized  to  act  for  her.  Notwithstanding 
this,  he  discontinued  those  actions  and  thereupon  brought  the 
equitable  actions  against  her  and  Mr.  Walsh,  upon  the  theorv, 
of  course,  that  she  had  settled  the  claims  upon  which  the  orig- 
inal actions  were  based.  Since  these  equitable  actions  were 
brought  after  Miss  Watson  became  of  full  age,  and  after  she 
had  made  said  settlement,  it  is  difficult  to  perceive  how  any 
subsequent  attempted  ratification  of  her  original  contract  with 
appellant  could  have  affected  the  situation.  Moreover,  while 
it  is  alleged  that  the  inducing  of  Miss  Watson  to  leave  the 
jurisdiction  prevented  appellant  from  establishing,  by  her  tes- 
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limony,  "certain  essential  and  material  facts/'  we  are  left  en- 
tirely in  the  dark  as  to  what  those  facts  were.  In  other  words, 
this  averment  is  a  mere  conclusion  of  the  pleader.  Assuming 
that  she  would  have  testified  to  a  settlement  of  her  claims 
against  Mr.  Walsh,  the  attorneys  through  whom  such  settle- 
ment is  alleged  to  have  been  made  were  available  as  witnesses. 
Appellant,  of  course,  knew  when,  if  at  all,  she  ratified  her  con- 
tract with  him,  and  yet  he  did  not  testify,  but  suffered  a  judg- 
ment to  be  entered  against  him  by  default.  To  have  recovered 
in  those  actions  it  would  have  been  necessary  for  him  to  show 
the  existence  of  an  attorney's  contract,  and  a  settlement  in  dis- 
regard of  his  lien  growing  out  of  that  contract.  As  above  sug- 
gested, if  an  attorney's  contract  existed,  his  own  testimony 
should  have  been  sufficient  to  establish  prima  facie  that  fact, 
and,  if  a  settlement  had  been  made,  that  should  have  been 
easily  proven  without  the  testimony  of  Miss  Watson.  Upon 
the  facts  before  us,  therefore,  we  cannot  say  that  appellant  was 
damaged  by  the  failure  of  Miss  Watson  to  testify  in  these  equi- 
table actions. 

The  third  and  last  item  of  damage  relates  to  the  disbarment 
proceeding.  This  item  is  easily  disposed  of.  It  does  not  ap- 
pear that  Miss  Watson  would  have  given  any  testimony  favor- 
able to  appellant  had  she  been  a  witness  before  the  referee; 
and,  as  previously  pointed  out,  while  she  was  within  the  juris- 
diction, appellant  waived  his  right  to  take  her  testimony.  As- 
suming that  the  evidence  submitted  and  offered  would  warrant 
the  inference  that  there  was  concerted  action  to  keep  this  young 
woman  out  of  the  jurisdiction  of  the  courts  of  New  York,  we 
agree  with  the  trial  court  that  it  does  not  appear  that  any  ac- 
tionable damage  resulted  to  appellant  therefrom.  Judging 
from  the  frequency  of  the  alleged  settlements  with  her  and  the 
great  notoriety  engendered  by  her  presence  in  New  York,  it  is 
perhaps  not  strange  that  efforts  were  made  tending  to  her  ef- 
facement. 

Judgment  affirmed  with  costs.  Affirmed. 
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FRUIT  PRODUCT  COMPANY. 


Attachmsnt;    Pbincipal   and   Subety;    Tbial;    Afpbaisehent;    Judg- 
ment; Constitutional  Law;  Evidence;  Appeal  and  Ebbob. 

1.  Where  property  in  the  District  of  Columbia  is  attac)ied  in  the  posses- 

sion of  the  owner,  and  a  bond  given  for  its  release,  no  appraisement 
is  required,  in  the  absence  of  a  more  specific  requirement  therefor 
than  that  evidenced  by  sec.  455,  D.  C.  Code,  [31  Stat,  at  L.  1189, 
chap.  854],  which  provides  that  in  such  case,  if  judgment  shall 
be  for  the  plaintiff,  it  shall  be  a  joint  judgment  against  the  plain- 
tiff and  his  sureties  "for  the  appraised  value  of  the  property." 
This  provision  only  applies  where  the  value  of  the  property  attached 
is  not  sufficient  to  satisfy  the  attaching  creditors'  judgment,  in 
which  case  the  trial  court  ascertains  the  value  of  the  property 
and  accordingly  enters  judgment  against  the  surety. 

2.  Under  the  common-law  rule  prevailing  in  this  country   to  the  effect 

that  where  a  judgment  against  several  defendants  is  vacated  and 
a  new  trial  granted  as  to  part,  the  judgment  as  to  all  is  set  aside, 
objection  by  the  surety  on  a  release  bond^that  a  former  judgment 
originally  entered  against  both  the  defendant  and  the  surety  but 
vacated  in  terms  as  to  the  surety,  was  not  vacated  as  to  the  defend- 
ant, is  properly  overruled. 

3.  Objection  by  a  surety  on  an  undertaking  given  to  secure  the  release  of 

property  attached  at  the  commencement  of  an  action,  to  a  second 
trial  of  the  action,  on  the  ground  that  a  judgment  against  the  de- 
fendant, the  principal  obligor,  remains  of  record  and  unreversed, 
and  that  there  is  no  issue  joined  between  the  plaintiff  and  the 
surety,  is  properly  overruled,  where  the  effect  of  vacating  the  origi- 
nal judgment  as  to  the  surety  was  to  vacate  it  as  to  the  defend- 
ant. The  issue  to  be  tried  on  the  second  trial  is  the  one  joined 
between  the  plaintiff  and  the  defendant,  to  which  the  surety  is  not 
a  party,  unless  he  becomes  such  under  sec.  460,  D.  C.  Code  [31 
Stat,  at  L.  1262,  chap.  854]. 

4.  An  attachment  or  appeal  bond  is  a  contract;    and  where  the  surety 

by  express  agreement  in  the  bond  agrees  to  submit  to  the  jurisdic- 
tion of  the  court,  and  abide  by  and  perform  the  judgment  of  the 
court,  it  is  equivalent  to  a  waiver  of  process  and  submission  to  the 
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jurisdiction  of  the  court;  and  where  the  statute  provides  for  sum- 
mary entry  of  judgment  against  the  surety,  and  by  the  terms  of  the 
bond,  he  has  submitted  himself  to  the  jurisdiction  of  the  court  for 
that  purpose,  no  fact  remains  to  be  ascertained  to  render  the  surety 
liable,  and  a  separate  action  on  the  bond  is  unnecessary. 

5.  Sections  454  and  455  of  the  Code  of  the  District  of  Columbia,  in  so  far 

-as  they  provide  for  a  form  of  undertaking  for  the  release  of  at- 
tached property,  requiring  the  parties  thereto  to  submit  to  the  juris- 
diction of  the  court,  with  an  agreement  on  their  part  to  abide  by 
and  perform  judgment  of  the  court  ''in  relation  to  the  property 
attached,"  and  for  a  joint  judgment  ''against  both  the  defendant 
and  his  surety  or  sureties  in  said  undertaking  for  the  appraised 
value  of  the  property**  in  the  event  of  judgment  in  favor  of  the 
plaintiff,  are  not  unconstitutional,  as  denying  due  process  of  law 
to  the  surety  or  sureties  in  such  undertaking. 

6.  On  appeal  in  an  attachment  proceeding,  it  is  unnecessary  to  determine 

the  admissibility  of  evidence  which,  if  inadmissible,  cannot  con- 
stitute reversible  error,  inasmuch  as  it  relates  solely  to  the  value 
of  the  property  attached,  which  is  conceded  to  be  far  in  excess  of 
the  amount  of  the  judgment  appealed  from. 

On  application  for  writ  or  error. 

7.  The  right  of  appeal   from   this  court   to  the   Supreme   Court  of   the 

United  States,  granted  by  sec.  250,  par.  3  of  the  Judicial  Code,  is 
confined  to  cases  ii^  which  the  constitutionality  of  the  general  laws 
of  the  United  States  is  involved,  and  not  acts  of  Congress  local 
to  the  District  of  Columbia. 

No.  2480.     Submitted  March  5,  1913.     Decided  April  7,  1913.     Application 
for  writ  of  error  submitted  May  6,  1913.     Decided  May  6,  1913. 

Hearing  on  an  appeal  by  the  surety  on  an  attachment  un- 
dertaking given  to  secure  the  release  of  the  attached  property, 
from  an  order  of  the  lower  court  overruling  a  motion  in  arrest 
of  judgment,  and  from  a  judgment  on  verdict  against  the  prin- 
cipal on  the  undertaking  and  the  surety,  in  an  action  to  recover 
a  balance  upon  an  open  account.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appellee,  American  Fruit  Product  Company,  brought  an  ac- 
tion in  the  supreme  court  of  the  District  of  Colximbia  on  an 
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account   against   the   Semmes-Kelly   Company,   a   corporation 
doing  business  in  the  District  of  Columbia.     A  writ  of  at- 
tachment was  issued,  on  which  was  indorsed  the  marshal's  re- 
turn:  "Attached  as  per  schedule  herewith,  and  served  defend- 
ant with  a  copy  of  this  writ  and  notice  prescribed  by  sec.  446 
of  the  Code  [31  Stat  at  L.  1259,  chap.  854],  April  22,  1908.'' 
Attached  to  the  return  was  the  following  schedule:    "Large 
stock  of  merchandise,  groceries,  canned  goods,  etc.,  located  at 
store,  premises  No.  614-616  Penn.  ave.,  valued  at  $20,000." 
The  following  day  an  undertaking  was  filed  to  release  the 
attached  property.     It  was  signed  by  the  Semmes-Kelly  Com- 
pany, hereafter  called  defendant,  and  appellant,  the  United 
Surety  Company.     The  obligation  of  the  bond  is  as  follows: 
*The  defendant  and  United  Surety  Company  of  Baltimore, 
Maryland,  surety,  in  consideration  of  the  discharge  from  the 
custody  of  the  marshal  of  the  property  seized  by  him,  upon  the 
attachment  sued  out  against  the  defendant,  on  tUe  22d  day  of 
April,  A.  D.  1908,  in  the  above-entitled  cause,  appearing,  and 
submitting  to  the  jurisdiction  of  the  court,  hereby  undertake 
*     *     *     to  abide  by  and  perform  the  judgment  of  the  court 
in  the  premises  in  relation  to  said  property,  which  judgment 
may  be  rendered  against  all  the  parties  whose  names  are  here- 
to subscribed."     The  property  was  released  to  defendant,  and 
the  giving  of  the  bond  noted  on  the  marshal's  return. 

Issue  was  joined  on  the  pleas  of  plaintiff  and  defendant, 
and  on  trial  the  jury  returned  a  verdict  for  plaintiff  for  the 
sum  of  $8,748.29.  A  judgment  was  entered  "that  the  pla;n- 
tiflF  herein  recover  of  defendant  herein  and  the  United  Surety 
Company  of  Baltimore,  Maryland,  its  surety,  the  sum  of  twen- 
ty thousand  dollars  ($20,000),  appraised  value  of  the  property 
herein  attached,  and  upon  payment  by  said  defendant  and  its 
surety,  to  said  plaintiff,  of  the  sum  of  eight  thousand,  seven  hun- 
dred and  forty-eight  dollars  and  twenty-nine  cents  ($8,748.29), 
together  with  interest  thereon  from  the  9th  day  of  November, 
1907.  as  aforesaid,  found  due  by  said  defendant  to  said  plain- 
tiff, by  reason  of  the  premises,  and  costs  of  suit,  for  which  exe- 
Vol.  XL.— 16. 
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cution  shall  be  had,  it  is  ordered  that  the  undertaking  filed  here- 
in April  23d,  1908,  be  discharged  and  released." 

A  motion  to  stay  execution  and  vacate  the  judgment  was  filed 
by  appellant.  The  court,  on  consideration  of  the  motion,  "or- 
dered that  the  verdict  rendered  herein  May  19th,  1910,  and  the 
judgment  thereon,  entered  May  25th,  1910,  be  and  they  are 
hereby,  set  aside,  vacated,  and  for  nothing  held  as  against  said 
United  Surety  Company,  unless  the  plaintiff  shall,  within  ten 
days  hereof,  file  herein  'a  remittitur  to  all  of  its  said  judgment 
and  interest  in  excess  of  $4,842.15,  with  interest  thereon  from 
February  1,  1908,  and  costs  ;^  whereupon,  the  plaintiff,  by  its 
attorneys  of  record,  in  open  court,  declining  to  file  such  re- 
mittitur, said  verdict  and  judgment  are  hereby  set  aside,  va- 
cated, and  for  nothing  held  as  to  said  United  Surety  Company." 
It  was  then  ordered  that  the  cause  be  placed  upon  the  trial  cal- 
endar. It  is  unnecessary  to  look  into  this  judgment,  since  it 
was  within  the  discretion  of  the  court  to  set  it  aside,  and,  as 
the  action  was  taken  at  the  instance  of  appellant,  it  is  in  poor 
situation  to  complain. 

When  the  case  was  reached  for  second  trial,  appellant  inter- 
posed the  objection  that,  inasmuch  as  the  former  judgment  had 
not  been  vacated  as  to  the  defendant,  and  said  judgment  as  to 
defendant  "remains  of  record,  unreversed,  and  having  full 
force  and  effect,  there  is  no  authority  in  law,  therefore,  for  the 
impaneling  of  a  jury  and  swearing  them  to  retry  the  same  is- 
sue," and  that  the  court  was  without  jurisdiction  to  proceed 
further  in  the  case,  inasmuch  as  no  issue  had  been  joined  be- 
tween plaintiff  and  appellant  company.  This  objection  was 
overruled  by  the  court,  and  on  verdict  for  plaintiff,  judgment 
was  entered  against  appellant  and  defendant  jointly  for  the 
sum  of  $9,937.20,  from  which  judgment  this  appeal  was  taken. 

Mr,  Wade  H.  Ellis,  Mr.  R.  Oolden  Donaldson,  Mr.  Charles 
Cowles  Tticker,  and  Mr.  Abner  H.  Ferguson,  for  the  appellant: 

1.  The  judgment  against  the  appellant  appealed  from  is  il- 
legal and  void,  as  there  was  no  appraisement  of  the  defendant's 
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property.  Turner  v.  Collier,  37  Ark.  528 ;  Faulkner  v.  Cook, 
103  S.  W.  384;  Richard  v.  Mooney,  39  Miss.  357;  Phillips  v. 
Harvey,  60  Miss.  489 ;  Lowenstein  v.  McCadden,  54  Ark.  13 ; 
Wright  V.  Manns,  111  Ind.  422. 

2.  The  personal  judgment  of  May  19,  1910,  having  been  ren- 
dered against  the  defendant  for  the  amount  of  the  plaintiflF's 
claim,  and  the  plaintiff  having  treated  that  judgment  as  a  valid 
judgment  against  the  defendant,  as  is  evidenced  by  its  having 
issued  on  August  16,  1910,  a  fi.  fa,  on  the  judgment,  and  hav- 
ing caused  to  be  issued  on  August  30,  1910,  a  writ  of  attach- 
ment on  the  judgment,  abandoned  and  waived  all  right  to  have 
entered  a  subsequent  judgment  against  the  appellant  upon  the 
undertaking.  In  attachment  suits,  the  plaintiff,  by  taking  a 
personal  judgment  against  the  defendant,  loses  his  lien  against 
any  property  which  has  been  seized  under  the  writ  of  attach- 
ment. Gilbert  v.  OUbert,  33  Mo.  App.  259;  Schieb  v. 
Baldwin,  22  How.  Pr.  278;  Lowry  v.  McOee,  75  Ind.  508; 
Smith  V.  Scott,  86  Ind.  346 ;  Sannes  v.  Ross,  105  Ind.  558 ; 
United  States  Mortg.  Co.  v.  Henderson,  111  Ind.  24;  Oass  v. 
Williams,  46  Ind.  253 ;  Capital  City  Dairy  Co.  v.  Plummer,  20 
Ind.  App.  409 ;  Moore  Co.  v.  Billings,  46  Or.  401 ;  Statmton 
V.  Harris,  56  Tenn.  518;  Hall  v.  Walbridge,  2  Aik.  (Vt.)  215. 

3.  The  taking  by  the  plaintiff  of  a  personal  judgment  is  a 
waiver  and  abandonment  of  his  rights  against  the  surety  on  the 
bond  or  undertaking.  Smith  v.  Scott,  86  Ind.  246 ;  Sannes  v. 
Ross,  105  Ind.  558 ;  Oass  v.  Williams,  46  Ind.  253 ;  Hardcastle 
V.  Hickman,  26  Mo.  475 ;  Urbanski  v.  Manns,  87  Ind.  585 ; 
Wright  v.  Manns,  111  Ind.  422. 


Mr.  Oeorge  E.  Hamilton,  Mr,  John  W.  Terkes,  and  Mr. 
John  J.  Hamilton  for  the  appellee: 

1.  The  surety  on  the  imdertaking  in  suit  was,  in  law,  rep- 
resented by  its  principal,  the  defendant  in  the  case,  and  was 
bound  by  whatever  was  done  by  its  principal  in  the  course  of  the 
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litigation,  even  without  notice  to  it  Andres  v.  Schleuter,  140 
Iowa,  389 ;  MoffiH  v.  Oarrett,  100  Pac.  533 ;  William  W.  Fierce 
V.  Waterhouse,  219  U.  S.  320;  Whelan  v.  McCulloch,  4  App. 
D.  C.  58 ;  Fletcher  v.  Menkin,  37  Art  206 ;  Glenn  v.  Porter, 
68  Ark.  320;  Johnson  v.  Chicago,  etc.  Elevator  Co.  119  U.  S. 
388. 

2.  An  appraisement,  under  the  direction  of  the  marshal,  of 
property  found  in  the  possession  of  the  defendant,  and  seized  by 
the  marshal  under  the  writ  of  attachment,  such  appraisement 
not  being  required  by  statute,  is  waived  by  the  principal  and 
surety  in  the  forthcoming  bond  given  to  release  said  attachment. 
Coleman  v.  Bean,  32  How.  Pr.  370;  Martin  v.  Oilbert,  119  N. 
Y.  298 ;  Blake  v.  McNamara,  9  Misc.  212 ;  Brotm  v.  Hamil,  76 
Ala.  506;  Barry  v.  Frayser,  66  Tenn.  206;  Hauser  v.  Ryan, 
73  N.  J.  L.  274 ;  Clark  v.  Dreyer,  9  Colo.  App.  453 ;  Oreen- 
law  V.  Legem,  70  Tenn.  185;  Council  v.  Averett,  90  N.  C.  168; 
McRae  v.  Austin,  9  La.  Ann.  361. 

3.  The  judgment  entered  May  25,  1910,  was  not  a  personal 
judgment  against  the  defendant,  but  was  in  fact  a  joint  judg- 
ment against  the  defendant  and  its  surety,  in  substantial  con- 
formity with  the  statute,  and  no  question  of  waiver  or  election 
to  accept  a  personal  judgment  against  the  defendant  alone  is 
presented  by  the  record.  15  Enc.  PL  &  Pr.  214;  Forbes  v. 
Navara,  63  Miss.  1 ;  Wright  v.  Manns,  111  Ind.  428. 

4.  The  ruling  of  Justice  Stafford  to  the  effect  that  the  order 
of  October  21,  1910,  setting  aside  the  verdict  of  May  19,  1910, 
and  the  judgment  of  May  25, 1910,  as  to  the  appellant,  operates 
in  law  to  set  aside  the  verdict  and  judgment  as  to  the  defendant 
as  well  as  the  surety,  was  correct,  and  he  therefore  had  the 
right  to  order  a  trial  de  novo.  Hwnley  v.  Donoghue,  59  Md. 
239 ;  Van  Renselaer  v.  Whiting,  12  Mich.  449 ;  Grace  v.  Casey, 
62  111.  App.  149 ;  Long  v.  Gameti,  45  Tex.  400 ;  Hughes  v. 
Lindsey,  10  Ark.  555;  Richards  v.  Finney,  12  Johns.  434; 
Wright  v.  Andrews,  130  Mass.  149 ;  Hall  t.  Williams,  6  Pick. 
232 ;  Meyer  v.  Kuhn,  65  Fed.  705 ;  Bartle  v.  Coleman,  «  Wheat 
475. 
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Mr.  Justice  Van  Orsdbl  delivered  the  opinion  of  the  Court : 

Where  property  in  this  jurisdiction  is  attached  in  the  posses- 
sion of  the  owner,  and  a  bond  given  for  its  release,  no  appraise- 
ment is  required.  The  only  provision  of  law  which  seems  to 
imply  the  necessity  of  an  appraisement  is  found  in  sec.  455  of 
the  Code  [31  Stat,  at  L.  1261,  chap.  854],  which  provides  that 
"if  the  property  attached  be  delivered  to  the  defendant  upon  his 
executing  an  undertaking  as  aforesaid,  and  judgment  in  the  ac- 
tion shall  be  rendered  in  favor  of  the  plaintiff,  it  shall  be  a 
joint  judgment  against  both  the  defendant  and  his  surety  or 
sureties  in  said  undertaking  for  the  appraised  value  of  the  prop- 
erty." In  the  absence  of  a  more  specific  statutory  requirement 
for  an  appraisement,  we  are  disposed  to  rule  that  a  formal  ap- 
praisement is  not  required.  We  think  that  the  appraisement  re- 
ferred to  as  a  limitation  upon  the  amount  of  the  judgment  that 
may  be  rendered  against  the  surety  only  applies  where  the 
value  of  the  property  attached  is  not  sufficient  to  satisfy  the 
amount  of  the  judgment  in  favor  of  the  attaching  creditor.  In 
that  instance,  as  the  surety  could  only  be  held  for  the  value  of 
the  attached  property,  the  court  should  ascertain  the  value  of  the 
property,  and  accordingly  enter  judgment  against  the  surety. 
But  this  contingency  does  not  concern  us,  since  the  value  of  the 
property  is  conceded  to  be  far  in  excess  of  the  judgment. 

There  was  no  error  in  overruling  the  objection  of  the  ap- 
pellant to  the  second  trial,  on  the  ground  that  the  first  judgment 
was  not  vacated  as  to  defendant.  The  common-law  rule  pre- 
vails in  this  country,  to  the  effect  that  where  a  judgment  against 
several  defendants  is  vacated  and  a  new  trial  granted  as  to  part, 
the  judgment  as  to  all  is  set  aside.  Hanley  v.  Donoghue,  59 
Md.  239,  43  Am.  Rep.  554;  V<m  Benselaer  v.  Whiting,  12 
Mich.  449 ;  Loiig  v.  Gumett,  45  Tex.  400 ;  Hughes  v.  Lindsey, 
10  Ark.  555 ;  Richards  v.  Walton,  12  Johns.  434. 

Neither  was  there  error  in  overruling  the  objection  of  appel- 
lant to  the  second  trial  on  the  ground  that  no  issue  had  been 
joined  between  plaintiff  and  appellant  The  issue  to  be  tried 
was  the  one  joined  between  plaintiff  and  defendant,  to  which 
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appellant  was  not  a  party,  unless  it  had  proper  grounds  for  be- 
coming such  under  sec.  460  of  the  Code.  Appellant's  only  rela- 
tion to  the  original  suit  was  through  its  contract  to  abide  by 
and  perform  the  judgment  that  should  be  rendered  against  de- 
fendant Of  course,  if  the  judgment  was  procured  by  fraud  or 
collusion  between  plaintiflF  and  defendant,  appellant  can  avail 
itself  of  this  defense  when  called  upon  to  respond  to  the  judg- 
ment.   But  no  claim  of  fraud  has  been  made  in  this  case. 

But  it  is  urged  that  the  attachment  law  is  unconstitutional  in 
so  far  as  the  form  of  undertaking  required  by  sec.  454  of  the 
Code  prescribes  for  the  submission  of  the  parties  to  the  under- 
taking to  the  jurisdiction  of  the  court,  with  an  agreement  on 
their  part  to  abide  by  and  perform  the  judgment  of  the  court 
in  relation  to  the  property  attached;  while  sec.  455  provides 
that,  in  the  event  of  judgment  in  favor  of  the  plaintiff,  it  shall 
be  joint  "against  both  the  defendant  and  his  surety  or  sureties 
in  said  undertaking  for  the  appraised  value  of  the  property." 
It  was  held  by  this  court  in  Tenney  v.  Taylor,  1  App.  D.  C.  223, 
that  a  provision  in  an  appeal  bond  *'to  abide  by,  perform,  and 
pay  the  judgment  of  the  court"  was  not  equivalent  to  a  waiver 
of  process  or  submission  to  the  jurisdiction  of  the  court  In 
other  words,  it  was  held  that  the  mere  undertaking  to  perform 
the  judgment  of  the  court  did  not  confer  jurisdiction  to  render 
judgment  against  the  surety. 

But  here  we  have  a  different  case.  An  attachment  or  appeal 
bond  is  a  contract  Where  the  surety,  by  express  agreement  in 
the  bond,  as  in  this  case,  agrees  to  submit  to  the  jurisdiction  of 
the  court,  and  abide  by  and  perform  the  judgment  of  the  court, 
it  is  equivalent  to  a  waiver  of  process  and  submission  to  the 
jurisdiction  of  the  court  Where  the  statute  provides  for  sum- 
mary entry  of  judgment  against  the  surety,  and,  by  the  terms 
of  the  bond,  he  has  submitted  himself  to  the  jurisdiction  of  the 
court  for  that  purpose,  no  fact  remains  to  be  ascertained  to  ren- 
der the  surety  liable,  and  a  separate  action  on  the  bond  is  un- 
necessary. Moore  v.  Huntington,  17  Wall.  417,  21  L.  ed.  642; 
Johnson  v.  Chicago  &  P.  Elevator  Co.  119  U.  S.  388,  30  L.  ed. 
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447,  7  Sup.  Ct.  Eep.  254;  Hopkins  v.  Orr,  124  U.  S.  510,  31 
L.  ed.  523,  8  Sup.  Ct.  Rep.  590. 

This  question  was  fully  passed  upon  in  Beall  v.  New  Mexico, 
16  Wall.  536,  21  L.  ed.  292.  In  that  case  the  court  was  con- 
sidering the  validity  of  a  judgment  upon  an  appeal  hond  en- 
tered under  a  statute  similar  to  ours,  which  provided  that  "in 
case  of  appeal  in  civil  suits,  if  the  judgment  by  the  appellate 
court  be  against  the  appellant,  it  shall  be  rendered  against  him 
and  his  securities  on  the  appeal  bond."  Sustaining  the  validity 
(►f  the  judgment,  the  court  said :  "The  first  error  assigned  is, 
that  judgment  was  entered  by  the  supreme  court  against  the 
sureties  of  the  appeal  bond  as  well  as  against  the  appellants  be- 
low. This  point  depends  on  the  question  whether  the  statute 
of  the  territory  authorizing  such  a  judgment  is  a  valid  one 
or  not.  As  the  legislative  power  of  the  territory,  by  the  organic 
act,  extends  to  all  rightful  subjects  of  legislation  consistent  with 
the  Constitution  of  the  United  States,  it  would  seem  to  extend 
to  such  a  case  as  this.  A  party  who  enters  his  name  as  surety 
on  an  appeal  bond  does  it  with  a  full  knowledge  of  the  respon- 
sibilities incurred.  In  view  of  the  law  relating  to  the  subject 
it  is  equivalent  to  a  consent  that  judgment  shall  be  entered  up 
against  him  if  the  appellant  fails  to  sustain  his  appeal.  If 
judgment  may  thus  be  entered  on  a  recognizance,  and  against 
stipulators  in  admiralty,  we  see  no  reason  in  the  nature  of 
things,  or  in  the  provisions  of  the  Constitution,  why  this  effect 
should  not  be  given  to  appeal  bonds  in  other  actions,  if  the  legis- 
lature deems  it  expedient.  No  fundamental  constitutional  prin- 
ciple is  involved ;  no  fact  is  to  be  ascertained  for  the  purpose  of 
rendering  the  sureties  liable,  which  is  not  apparent  on  the  rec- 
ord itself;  no  object  (except  mere  delay)  can  be  subserved  by 
compelling  the  appellees  to  bring  a  separate  action  on  the  appeal 
bond."  If  this  is  the  law  as  to  appeal  bonds,  it  is  not  apparent 
why  the  Congress  may  not  extend  similar  jurisdiction  over  sure- 
ties upon  attachment  bonds. 

Error  is  assigned  in  admitting  the  testimony  of  the  witness 
Cusick,  the  deputy  United  States  marshal  who  served  the  writ 
of  attachment.     The  testimony  was  to  the  effect  that  he  tele- 
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phoned  the  marshal's  office  from  the  building  where  the  attached 
property  was  located,  and  was  asked  by  the  chief  deputy  mar- 
shal how  long  it  would  take  to  make  an  appraisement  of  the 
property,  to  which  witness  replied  that  it  would  take  at  least 
two  or  three  days,  whereupon  the  chief  deputy  instructed  him 
over  the  phone  not  to  have  the  appraisement  made,  but  to  in- 
quire of  Mr.  Semmes  if  he  had  $20,000  worth  of  stock  there; 
that  witness  made  the  inquiry,  "and  Mr.  Senunes  said,  ^Yes,  I 
have  a  great  deal  more.' "  It  is  unnecessary  to  determine  the 
admissibility  of  this  evidence ;  for,  if  inadmissible,  it  could  not 
constitute  reversible  error,  inasmuch  as  it  related  solely  to  the 
value  of  the  property  attached ;  which,  it  is  conceded,  was  far 
in  excess  of  the  amoimt  of  the  judgment 

The  judgment  is  affirmed  with  costs.  Affirmed, 

An  application  by  the  appellant  for  the  allowance  of  a  writ 
of  error  to  the  Supreme  Court  of  the  United  States  was  denied 
May  6,  1913,  Mr.  Justice  Van  Obsdel  delivering  the  opinion 
of  the  Court : 

This  is  an  application  for  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  from  the  judgment  of  this  court 
in  the  above-entitled  case.  Ante,  239,  present  term.  The  appli- 
cation is  based  upon  the  ground  that  the  constitutionality  of 
sees.  454  and  455  of  the  Code  of  Laws  for  the  District  of  Co- 
lumbia is  drawn  in  question.  Section  250,  par.  3,  of  the  Ju- 
dicial Code  [36  Stat,  at  L.  1159,  chap.  231,  U.  S.  Comp.  Stat 
Supp.  1911,  p.  231]  grants  the  right  of  appeal  from  this  court 
to  the  Supreme  Court  of  the  United  States  "in  cases  involving 
the  construction  or  application  of  the  Constitution  of  the  United 
States,  or  the  constitutionality  of  any  law  of  the  United  States, 
or  the  validity  or  construction  of  any  treaty  made  under  its 
authority. 

A  mere  reference  to  the  record  and  opinion  in  this  case  will 
disclose  that  the  question  raised  was  the  constitutionality  of  a 
law  of  the  District  of  Columbia,  and  not  a  general  law  of  the 
United  States.  The  right  of  appeal  is  confined  to  cases  in  which 
the  constitutionality  of  general  laws  of  the  United  States  is 


Digitized  by 


Google 


MAYS  t^  NEW  AMSTERDAM  CASUALTY  CO.  240 

D.  C]  Syllabus. 

involved,  and  not  acts  of  Congress  local  to  the  District  of  Co- 
lumbia.    The  application  is  denied. 

Appellant  moved  to  vacate  the  order  refusing  the  writ  of 
error,  but  the  motion  was  overruled  May  13,  1913. 

Thereafter  a  writ  of  error  was  granted  on  application  of  the 
appellants  to  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  same  was  received  June  7,  1913. 


MAYS  V.  NEW  AMSTERDAM  CASUALTY  COMPANY. 


Accident    ob    Disability    Insurance;     Witnesses;    Physicians    and 
Surgeons  ;  Questions  for  Jury. 

L  Statements  printed  in  an  application  for  insurance,  and  submitted  to 
an  applicant  for  the  purpose  of  eliciting  from  him  all  facts  thought 
by  the  insurer  to  be  material,  should  be  free  from  ambiguity;  and 
if  the  policy  of  which  such  statements  are  made  a  part  is  so  drawn 
as  to  require  interpretation  and  to  be  fairly  susceptible  of  two  differ- 
ent constructions,  that  one  will  be  adopted  that  is  most  favorable  to 
the  insured;  and  especially  is  this  true  of  a  policy  where  it  is 
claimed  that  a  misstatement,  material  or  otherwise,  avoids  the  policy. 

2.  A  clause  of  a  printed  statement  in  an  application  for  accident  or  dis- 
ability insurance,  to  the  effect  that  no  application  ever  made  by  the 
applicant  for  insurance  has  been  declined,  being  of  doubtful  meaning, 
will  not  be  construed  to  include  a  prior  rejection  for  life  insurance, 
where  the  remaining  clause  of  such  statement,  and  other  statements 
in  the  application,  relate  solely  to  accident,  disease,  or  illness  insur- 
ance. If  the  insurer  desires  information  concerning  rejections  for 
life  insurance,  it  should  frame  its  statement  to  that  end. 

1.  The  plaintiff  in  an  action  on  an  insurance  policy,  by  producing  a  physi- 
cian who  testifies  in  her  behalf,  as  to  the  physical  condition  of  her 
husband,  the  insured,  shortly  after  his  injury,  does  not  waive  the 
right,  under  D.  C.  Code,  sec.  1073  (31  Stat  at  L.  1358,  chap.  854), 
prohibiting  a  physician,  without  the  consent  of  the  patient  or  his  legal 
representative,  from  disclosing  any  confidential  information  acquired 
while  professionally  attending  the  patient  and  which  was  necessary  to 


Digitized  by 


Google 


250  MAYS  V.  NEW  AMSTERDAM  CASUALTY  CO. 

SyllabuB.  [40  App. 

enable  him  to  act  in  that  capacity,  to  object  to  the  testimony  of  a 
physician  produced  by  the  defendant,  as  to  the  result  of  an  examina- 
tion made  by  him  of  the  insured  at  a  different  time,  as  to  which  the 
plaintiff  has  not  testified.  (Following  Prudential  Ins.  Co,  y.  Lear,  31 
App.  D.  C.  184,  and  Baltimore  d  0,  R,  Co.  y.  Morgan,  35  App.  D.  C. 
195.) 

4.  A  statement  printed  in  an  application  for  accident  or  disability  insur- 

ance, requiring  a  declaration  on  the  part  of  the  applicant  that  he  has 
not  received  medical  or  surgical  attention  within  a  period  of  five 
years,  must  receive  a  reasonable  interpretation,  and  does  not  relate 
to  the  opinion  of  a  physician  concerning  a  slight  and  temporary  in- 
disposition leaving  no  impress  upon  the  mind;  and  where,  in  an 
action  upon  the  policy  issued  on  such  application,  the  evidence  is  con- 
flicting as  to  the  applicant's  receiving  such  attention,  it  is  for  the 
jury  to  determine,  under  proper  instructions,  whether,  within  the 
meaning  of  such  statement,  his  answer  thereto  was  a  fair  and  true  one. 

5.  A  statement  printed  in  an  application  for  accident  or  disability  insur- 

ance, to  the  effect  that  the  applicant  is  ''in  sound  condition,  mentally 
and  physically,"  does  not  require  the  applicant  to  do  more  than  state 
his  honest  belief  that  he  is  not  suffering  to  an  appreciable  degree 
with  any  bodily  ill;  and  where,  in  an  action  upon  the  policy  issued 
on  such  application,  the  evidence  is  conflicting  as  to  whether  the 
applicant  was  *4n  sound  condition"  physically  at  the  time  the  policy 
was  issued  to  him,  the  question  is  for  the  jury  to  determine. 
(Following  Healy  v.  Metropolitan  L,  Ins.  Co.  9f  App.  D.  C.  240.) 

No.  2484.    Submitted  March  7,  1913.    Decided  April  7,  1913. 

Hearino  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  upon  a  verdict 
for  defendant  directed  by  the  court  in  an  action  on  an  accident 
and  disability  policy  of  insurance.  Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  C.  Oittings,  Mr.  J.  Morrill  Chamberlin,  Mr.  Doug- 
las 8.  Mackall,  and  Mr.  James  R.  Caton  for  the  appellant 

Mr.  F.  D.  McKenney,  Mr.  J.  8.  Flannery,  and  Mr.  WiUiam 
Hitz  for  the  appellee. 


Digitized  by 


Google 


MAYS  V.  NEW  AMSTERDAM  CASUALTY  CO.  261 

D.  C]  Opinion  of  the  Court. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

Appeal  from  a  judgment  upon  a  directed  verdict  for  the  de- 
fendant, New  Amsterdam  Casualty  Company,  in  the  supreme 
court  of  the  District,  in  an  action  upon  an  accident  and  disabil- 
ity policy  of  insurance  issued  by  the  defendant  to  George  W. 
ilaj's,  the  plaintiff  herein,  Lucy  D.  W.  Mays,  being  his  wife 
and  the  beneficiary  under  said  policy. 

In  1901  Mr.  Mays,  through  Thomas  A.  Weeden,  then  agent 
for  the  Pacific  Mutual  Life  Insurance  Company,  made  an  appli- 
cation for  life  insurance  in  that  company,  and,  upon  an  exam- 
ination indicating  diabetes,  his  application  was  rejected.  The 
Pacific  Mutual  also  wrote  accident  and  health  insurance,  and  it 
is  in  evidence  that  a  policy  covering  accidents  only  was  issued 
by  this  company  to  Mr.  Mays  December  20,  1901.  This  policy 
was  renewed  annually  until  December  20,  1904,  when  it  ex- 
pired. On  August  18,  1903,  the  company  also  issued  to  Mr. 
Mays  a  health  insurance  policy,  which  was  thereafter  annu- 
ally renewed  until  Mr.  Weeden  gave  up  his  agency  with  the 
Pacific  Mutual  and  became  the  agent  of  the  defendant  com- 
pany, when,  owing  to  his  friendly  relations  with  Mr.  Mays,  he 
according  to  his  testimony,  induced  Mr.  Mays  "to  change  his 
accident  policy  in  the  Pacific  Mutual  to  the  defendant  com- 
pany," the  date  of  the  present  policy  being  September  27,  1906. 
On  January  7,  1910,  Mr.  Mays  was  accidentally  injured  by 
having  his  shin  cut  in  attempting  to  board  a  street  car,  which 
injury  resulted  in  his  death  on  the  20th  of  that  month.  The 
policy  was  in  force  at  the  time  of  his  death,  all  premiums  hav- 
ing been  paid  regularly. 

Indorsed  on  the  policy  and  made  a  part  thereof  is  a  schedule 
of  "Statements  Made  by  the  Assured."  Under  the  terms  of 
the  policy  these  statements  are  made  on  acceptance  thereof,  and 
warranted  to  be  true.  They  are  in  printed  form,  the  assured 
doing  no  more  than  to  supply  the  information  which  it  is  their 
object  to  elicit  from  him.  We  here  reproduce  statements  10  to 
14  inclusive: 

"Statement  10.    My  income  per  week  from  the  above  occu- 
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pation  exceeds  the  gross  amount  of  Weekly  Indemnitj  under  all 
Policies  carried  by  me  except  as  follows:  $135.00-$145.00  per 
month. 

"Statement  11.  I  have  no  Accident,  Disease,  or  Illness  In- 
surance issued  by  this  or  any  other  Stock  Company,  Assess- 
ment or  Fraternal  Association  except  as  follows:  $5,000.00 
^Etna  expires  Dec. 

"Statement  12.  If  during  the  period  of  this  Policy  I  take 
other  accident,  disease,  or  illness  insurance,  providing  weekly 
indemnity,  which,  together  with  that  provided  by  this  policy, 
shall  be  in  excess  of  my  weekly  earnings  from  the  above  occu- 
pation, I  agree  to  report  the  same  to  this  company. 

"Statement  13.  No  application  ever  made  by  me  for  In- 
surance has  been  declined,  and  no  Accident,  Disease,  or  Illness 
Policy  issued  to  me  has  been  canceled  or  renewal  refused,  ex- 
cept as  follows :    No  exceptions. 

"Statement  14.  I  have  never  made  claim  nor  received  in- 
demnity for  any  accident,  disease,  or  illness,  except  as  follows: 
$125.00— Travelers  Ins.  Co.  about  1890." 

The  court,  being  of  the  opinion  that  the  failure  of  Mr.  Mays 
to  mention  in  statement  13  the  rejection  of  his  application  for 
life  insurance  by  the  Pacific  Mutual  Life  Insurance  Company 
in  1901  constituted  such  a  false  statement  as  to  void  the  policy, 
directed  a  verdict  for  the  defendant,  the  plaintiff  reserving  an 
exception.  In  approaching  the  consideration  of  the  question 
whether  Mr.  Mays  furnished  the  company  all  the  information 
concerning  prior  insurance  called  for  by  its  printed  schedule, 
we  must  have  in  mind  the  humane  and  well-established  rule  that 
"if  the  policy  is  so  drawn  as  to  require  interpretation  and  to  be 
fairly  susceptible  of  two  different  constructions,  the  one  will  be 
adopted  that  is  most  favorable  to  the  insured."  Thompson  v. 
Phoenix  Ins.  Co.  136  U.  S.  287,  34  L.  ed.  408,  10  Sup.  Ct.  Rep. 
1019.  "The  rtile  is,"  said  the  court  in  McMaster  v.  New  York 
L.  Ins.  Co.  46  L.  ed.  64,  73,  22  Sup.  Ct.  Rep.  10,  183  U.  S.  25, 
40,  "that  if  policies  of  insurance  contain  inconsistent  provi- 
sions, or  are  so  framed  as  to  be  fairly  open  to  construction,  that 
view  should  be  adopted,  if  possible,  which  will  sustain  rather 
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than  forfeit  the  contract."  Where  statements  are  printed  by 
the  company,  and  submitted  to  the  applicant  for  the  purpose  of 
eliciting  from  him  all  facts  thought  by  the  company  to  be  ma- 
terial, those  statements  should  be  free  from  ambiguity.  It 
would  be  a  harsh  and  unjust  rule,  indeed,  that  would  void  a 
policy  where,  under  one  interpretation  of  such  a  statement,  the 
response  of  the  applicant  was  reasonable  and  proper,  because 
under  another  interpretation  his  answer  was  not  sufficiently 
comprehensive.  Such  statements  should  not  require  interpre- 
tation. Their  language  should  be  so  directed  and  simple  as 
to  be  easily  understood  and  not  open  to  doubt  or  conjecture. 
Especially  is  this  true  in  a  policy  where  it  is  claimed  that  a 
misstatement,  material  or  otherwise,  is  fatal  to  the  validity  of 
that  policy.  The  authorities  to  which  we  will  now  refer  fully 
sustain  this  view. 

Mutual  Reserve  L.  Ins.  Co.  v.  Dobler,  70  C.  C.  A.  134,  137 
Fed.  550,  was  an  action  on  a  life  insurance  policy.  One  of 
the  defenses  was  that  the  insured  had  not  truthfully  answered 
the  question:  "Have  you  any  other  assurance?"  The  appli- 
cation also  contained  the  question :  "Have  you  now  any  insur- 
ance on  your  life  ?  If  so,  where,  when  taken,  for  what  amounts, 
and  what  kinds  of  policies?"  It  appeared  that  at  the  time 
these  questions  were  answered  the  applicant  had  one  accident 
policy  for  $5,000  and  another  for  $1,000,  and  it  was  contended 
that  the  failure  to  so  state  amounted  to  a  breach  of  warranty. 
The  company's  agent  knew  of  this  accident  insurance,  and  in- 
formed the  insured  that  accident  insurance  was  not  called  for 
by  the  question :  "Have  you  any  other  assurance  ?"  The  cir- 
cuit court  of  appeals  said:  "It  seems  to  us  reasonably  clear 
that  the  first  of  these  questions  does  not  call  for  a  disclosure  of 
any  insurance  except  that  which  is  known  as  life  insurance.  In 
the  ordinary  understanding  or  usage  there  is  a  well-defined  dis- 
tinction between  life  insurance  and  accident  insurance. 
*  *  *  We  think  that  the  most  that  can  be  claimed  in  be- 
half of  the  plaintiff  in  error  for  the  questions  so  propounded  to 
the  applicant  was  that  they  were  so  worded  as  to  leave  it  uncer- 
tain whether  they  called  for  a  disclosure  of  the  accident  insur- 
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ance  which  he  carried  at  that  time.  If  the  insurance  company 
in  its  printed  application  employed  ambiguous  terms  or  words 
of  doubtful  import,  it  cannot  complain  if  they  were  construed 
as  they  were  by  the  applicant,  or  if  the  agent  so  advised  him 
as  to  their  meaning."  The  court  ruled  that  the  second  question, 
while  more  comprehensive  than  the  first,  must  be  construed 
with  the  first,  and  that,  when  so  construed,  its  evident  purpose 
was  to  inquire  whether  the  applicant  had  fully  answered  the 
previous  question,  and  that  its  purport  was,  "Have  you  now 
answered  as  to  all  life  insurance  that  you  carry?" 

In  Dineen  v.  General  Acci.  Ins.  Co.  126  App.  Div.  167,  110 
X.  Y.  Supp.  344,  an  action  upon  an  accident  and  health  in- 
surance policy,  the  words,  "No  application  ever  made  by  me 
for  insurance  has  ever  been  declined,  and  no  accident  or  health 
policy  issued  to  me  has  been  canceled,  or  renewal  refused,  ex- 
cept as  herein  stated,"  were  interpreted  by  the  appellate  divi- 
sion of  the  supreme  court.  It  will  be  observed  that  this  lan- 
guage is  almost  identical  with  the  wording  of  the  statement 
which  we  are  called  upon  to  interpret  in  the  present  case.  The 
court  said:  "There  is  no  question  in  the  application  which 
specifically  calls  upon  the  plaintiff  to  disclose  whether  he  has 
ever  been  rejected  by  a  life  insurance  company.  The  general 
statement  is  made  that  no  application  for  insurance  had  been 
declined.  This  statement  follows  the  declaration  that  the  ap- 
plicant has  no  accident  insurance,  and  precedes  one  in  the  same 
clause  that  no  such  policy  has  been  canceled  or  renewal  refused, 
and  the  plaintiff  might  well  have  inferred  that  the  inquiries 
were  directed  solely  to  accident  or  health  insurance.  *  *  * 
An  insurance  company  whicji  is  making  every-  statement, 
whether  material  or  otherwise,  a  warranty  must  be  held  to  a 
very  strict  rule  when  it  is  endeavoring  to  avoid  payment  on  its 
insurance  contract  because  of  answers  to  inquiries  or  declara- 
tions which  it  has  framed.  They  must  be  so  plain  or  intel- 
ligible that  any  applicant  can  readily  comprehend  them.  If 
any  ambiguity  exists,  the  construction  will  obtain  most  favor- 
able to  the  insured  [citing  cases].  The  defendant  might  easily 
liave  extended  its  statements  to  include  the  rejection  by  a  life 
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insurance  company,  and  then  the  warranty,  if  false,  might  have 
avoided  the  policy.  It  cannot,  however,  by  an  uncertain 
phrase  dependent  upon  an  interpretation  favorable  to  itself, 
deprive  the  plaintiff  of  the  benefit  of  a  policy  for  which  he  has 
paid,  and  honestly  believed  was  in  full  force.  Literally  con- 
strued, if  the  plaintiff's  application  for  a  fire  insurance  policy 
had  been  declined,  the  policy  in  suit  would  be  void  from  its 
JDception." 

In  Penn  Mid.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co. 
38  L.R.A,  33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413, 
it  was  held  that  certificates  in  the  Knights  of  Pythias  and  the 
Koyal  Arcanum  Mutual  Aid  Associations  were  not  within  the 
description,  "policy  of  life  insurance  in  any  other  company." 
So,  too,  it  has  been  held  that  there  is  such  a  difference  between 
mutual  aid  associations  and  insurance  companies  that  statu- 
tory provisions  affecting  insurance  companies  do  not  embrace 
such  associations,  and  tiiis,  notwithstanding  one  of  the  promi- 
nent characteristics  of  such  associations  is  the  obligation  to  pay 
a  fixed  sum  as  insurance  upon  the  death  of  a  member.  Dick- 
inson V.  Ancient  Order,  U.  W.  169  Pa.  258,  28  Atl.  293. 
Again,  in  Continental  L.  Ins.  Co.  v.  Chamberlain,  132  U.  S. 
304,  311,  33  L.  ed.  341,  344,  10  Sup.  Ct  Kep.  87,  where  the 
question  was  asked  an  applicant  for  life  insurance  whether  he 
had  "any  other  insurance  on  his  life,"  it  was  held  that  the  pur- 
port of  the  word  "insurance"  in  the  question  was  not  "so  ab- 
solutely certain  as,  in  an  action  upon  the  policy,  to  preclude 
proof  as  to  what  kind  of  life  insurance  the  contracting  parties 
had  in  mind  when  the  question  was  answered." 

Coming  back  to  the  policy  here  in  issue,  we  find  that  under 
statement  10  the  insured  was  required  to  state  whether  the 
weekly  income  received  by  him  from  his  occupation  exceeded 
the  gross  amount  of  weekly  indemnity  under  all  policies  car- 
ried by  him.  Clearly  "all  policies,"  as  used  in  this  statement, 
did  not  include  life  insurance  policies,  for  weekly  indemnities 
are  not  paid  under  such  policies.  In  other  words,  "all  poli- 
cies," as  used  in  this  statement,  excluded  life  policies.  State- 
ment 11  also  applies  exclusively  to  accident,  disease,  and  ill- 
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uess  insurance.  Statement  12  emphasizes  and  makes  still  more 
certain  the  character  of  information  desired  in  the  preceding 
statements,  for  there  the  applicant  agrees,  if  during  the  life 
of  the  policy  he  takes  out  "other  accident,  disease,  or  illness 
insurance,''  etc.,  to  report  same  to  the  company.  In  statement 
13  the  applicant  represents  that  no  applicatwn  made  by  him 
for  insurance  has  been  declined,  and  no  accident,  disease,  or 
illness  policy  issued  to  him  has  been  canceled  or  renewal  re- 
fused. Statement  14  concerns  indemnity  received  by  the  in- 
sured for  any  accident,  disease,  or  illness.  It  thus  appears 
that  under  no  possible  construction  can  any  of  said  statements 
be  said  to  relate  to  life  insurance,  unless  it  be  the  first  clause  of 
statement  13.  But  that  clause  does  not  stand  alone,  nor  should 
the  language  of  the  statement  be  construed  without  reference  to 
the  context,  since  its  phraseology'  is  such  as  to  raise  a  doubt  as 
to  its  meaning.  Having  in  mind  the  preceding  statements  and 
the  one  following  it,  we  think  the  assured  was  justified  in  as- 
suming that  he  was  not  expected  or  required  to  state  that  he  had 
been  declined  for  life  insurance.  Indeed,  the  very  language 
of  the  statement  lends  cogency  to  this  view.  The  first  clause 
requires  the  assured  to  certify  that  an  application  has  not  been 
declined,  while  the  second  clause  goes  a  step  farther  and  re- 
quires a  declaration  that  no  such  policy,  that  is,  "no  accident, 
disease,  or  illness  policy"  issued  to  him  "has  been  canceled  or 
renewal  refused.''  In  other  words,  the  first  clause  relates  to  an 
unsuccessful  attempt  to  obtain  accident,  disease,  or  illness  in- 
surance, while  the  second  relates  to  the  cancelation  or  refusal 
to  renew  such  insurance.  We  think  the  statement  may  be  in- 
terpreted as  though  it  read :  "No  application  ever  made  by  me 
for  accident,  disease,  or  illness  insurance  has  been  declined,  and 
no  policy  issued  to  me  for  such  insurance  has  been  canceled  or 
renewal  refused."  That  this  was  the  interpretation  placed  up- 
on the  statement  by  the  company's  own  agent  is  very  clear  from 
his  testimony  in  this  case.  He  was  asked  whether,  at  the  time 
he  wrote  this  policy,  he  had  forgotten  that  Mr.  Mays  had  once 
been  rejected,  and  replied :  "I  can't  say  that  I  had  foi^otten. 
It  was  a  different  form  of  insurance.     *     *     *     The  former 
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was  for  life  insurance,  and  this  is  for  accident  insurance, — a 
different  proposition.  *  *  *  It  was  a  different  form  of 
insurance  that  he  was  applying  for  (the  present  application), 
and  the  questions  I  asked  him  were  with  reference  to  that  por- 
tion of  the  application,  and  he  answered  them."  The  com- 
pany's agent,  who  was  presumably  familiar  with  the  scope  of 
these  questions,  not  understanding  them  to  embrace  life  insur- 
ance, it  is  not  strange  that  the  assured  adopted  the  same  view. 
Moreover,  the  very  companv  that  declined  to  write  a  life  policy 
for  Mr.  Mays  subsequently  issued  to  him  a  health  policy 
which  was  several  times  renewed.  This  circumstance,  the  am- 
biguity of  statement  13,  and  the  interpretation  apparently 
placed  upon  that  statement  by  the  agent  of  the  defendant,  tend- 
ed to  lead  the  assured  to  believe  that  his  answer  was  sufficiently 
comprehensive.  We  conclude  that  if  information  concerning 
a  prior  rejection  for  life  insurance  was  desired  by  the  defend- 
ant, it  should  have  framed  its  statement  to  that  end. 

The  plaintiff  produced  as  a  witness  a  physician  who  attend- 
ed Mr.  Mays  shortly  after  his  injury.  Subsequently,  over  the 
objection  and  exception  of  the  plaintiff,  a  physician  was  per- 
mitted to  testify  for  the  defendant  that  he  had  treated  Mr. 
Mays  prior  to  his  injury;  that  he  was  then  suffering  from  boils 
about  his  neck  and  shoulders,  and  that  an  examination  of  his 
urine  indicated  diabetes.  We  think  this  was  error.  Cormecti- 
cut  Mtd  L.  Ins.  Co.  v.  Union  Trust  Co.  112  U.  S.  250,  253, 
254,  26  L.  ed.  708,  710,  5  Sup.  Ct.  Rep.  119 ;  Prudential  Ins. 
Co.  V.  Lear,  31  App.  D.  C.  184 ;  Baltimore  &  0.  R.  Co.  v.  Mor- 
gan, 35  App.  D.  C.  195.  In  the  latter  case,  where,  as  here,  it 
was  alleged  that  the  calling  of  a  physician  by  the  plaintiff 
amounted  to  a  waiver  of  the  right  to  object  to  the  evidence  of 
another  physician  who  made  an  examination  at  a  different  time, 
Mr,  Justice  Van  Orsdel,  speaking  for  this  court,  said:  "We 
understand  the  rule  in  relation  to  the  admission  of  evidence  of 
this  character,  under  statutes  similar  to  ours,  to  be  that  waiver 
of  the  right  can  only  be  claimed  where  the  party  testifies  to 
the  result  of  a  particular  examination,  in  which  case  the  op- 
posing party  may  call  the  physician  who  made  the  examination 
Vol.  XL.-^17. 
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to  corroborate  or  deny  the  statements  made  by  the  party;  or 
where  two  or  more  physicians  in  consultation  examine  into  the 
physical  condition  of  the  party,  when,  if  one  of  the  physicians 
is  called  by  such  party  to  testify  to  the  results  of  the  examin- 
ation, another  physician  present  and  taking  part  in  the  exam- 
ination may  be  called  by  the  opposing  party  to  testify  in  re- 
lation thereto.  But  if  the  physician  whose  evidence  is  sought 
to  be  introduced  by  the  opposing  party  made  his  examination 
at  a  different  time  from  that  testified  to  by  the  physician  intro- 
duced, and  the  party  has  not  testified  to  the  results  of  such  ex- 
amination, the  evidence  is  inadmissible." 

Sec.  1073  of  the  Code  [31  Stat,  at  L.  1358,  chap.  854]  pro- 
hibits the  disclosure  by  a  physician  in  this  jurisdiction,  without 
the  consent  of  the  person  afSicted  or  his  legal  representatives, 
except  in  certain  criminal  cases,  of  "any  information,  confi- 
dential in  its  nature,  which  he  shall  have  acquired  in  attending 
a  patient  in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  act  in  that  capacity."  Nothing  can  be  much  more 
confidential  than  an  examination  of  a  patient  by  a  physician, 
and  nothing  can  be  much  more  necessary,  in  our  view,  to  enable 
the  physician  to  act  intelligently.  To  hold  that  the  nature  of 
the  particular  illness,  and  not  the  relationship  of  physician  and 
patient,  is  to  determine  the  applicability  of  the  provisions  of 
sec.  1073  is  practically  to  emasculate  it,  and  set  up  a  rule  de- 
pendent upon  the  views  of  the  particular  judge  who  presides  at 
the  trial. 

There  was  some  evidence  tending  to  show  that  Mr.  Mays  had 
received  medical  or  surgical  attention  within  the  period  of  five 
years  preceding  the  date  of  the  policy  in  suit,  and  the  defend- 
ant insists  that  this  evidence  established  a  breach  of  warranty 
and  hence  justified  the  court  in  directing  a  verdict.  Statement 
17  in  said  schedule  requires  a  declaration  on  the  part  of  the  ap- 
plicant that  he  has  not  received  medical  or  surgical  attention 
during  such  period,  but  this  statement  must  receive  a  reason- 
able interpretation.  Moulor  v.  American  L.  Ins.  Co.  Ill  U.  S. 
335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466.  In  Connecticut  MuL 
L.  Ins.  Co.  V.  Union  Trust  Co.  112  U.  S.  250,  28  L.  ed.  708 
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5  Sup.  Ct.  Eep.  119,  it  was  held  that  the  question  in  an  appli- 
cation for  life  insurance  whether  the  applicant  had  ever  had 
the  disease  "of  affection  of  the  liver,"  meant  an  affection  of  that 
organ  which  amounted  to  disease  and  did  not  refer  to  every 
instance  of  slight  or  accidental  disorders  or  ailments  affecting 
the  liver  which  left  no  trace  of  injury  to  health  and  were  unat- 
tended by  substantial  injury,  inconvenience  or  prolonged  suf- 
fering.   So,  too,  in  Hitbbard  v.  Mutvol  Reserve  Fwad  L.  Asso. 
40  C.  C.  A.  665,  100  Fed.  719,  it  was  held  that  the  word  "con- 
sulted," as  used  in  a  similar  question,  did  not  relate  to  the 
opinion  of  a  physician  concerning  a  slight  and  temporary  in- 
disposition leaving  no  impress  upon  the  mind.     In  the  pres- 
ent case,  the  testimony  upon  this  point  was  conflicting    A  phy- 
sician testified  for  the  defendant  to  the  effect  that  he  treated 
Mr.   Mays  "sometime  between  1900  and  1905;  probably  in 
1903."    In  cross-examination  this  witness  fixed  the  time  as  "in 
1901  or  before  1901  and  1903 ;  does  not  recall  date."     Plain- 
tiff's testimony  tended  to  show  that  Mr.  Mays  did  not  consult 
this  physician  at  that  time.     It  was  therefore  for  the  jury  to 
determine,  imder  proper  instructions  from  the  court,  whether 
Mr.  Mays's  answer  to  statement  17  was  a  fair  and  true  one 
within  the  meaning  of  that  statement. 

To  the  further  contention  of  the  defendant  that  Mr.  Mays 
was  not  "in  sound  condition,  mentally  and  physically,"  within 
the  meaning  of  statement  16,  at  the  time  the  policy  was  issued 
to  him,  it  is  sufficient  to  say  that,  under  the  evidence,  the  ques- 
tion was  for  the  jury  to  determine.     Healy  v.  Metropolitan  L. 
Ins.  Co.  37  App.  D.  C.  240.     The  evidence  for  the  plaintiff 
tended  to  show  that  the  assured  was  in  good  health  at  that  time 
and  subsequently ;  that  he  did  not  miss  a  day  from  his  work  on 
account  of  illness.     While  the  physical  examination  of  the  as- 
sured in  1901  for  life  insurance  indicated  diabetes,  the  evidence 
Tvas  conflicting  as  to  how  long  that  condition  continued.     A 
physician  testifying  for  the  defendant  as  to  the  condition  of 
the  assured  at  the  time  of  the  accident  "was  unable  to  tell  with 
any  degree  of  certainty  length  of  time  of  existence  of  diabetic 
condition;  would  not  tell  whether  it  had  commenced  within 


Digitized  by 


Google 


260  PHILLIPS  V.  USTTED  STATES. 

Syllabus.  [40  App. 

last  six  months  or  weeks ;  could  not  say  that  on  September  27, 
1909  (the  date  of  the  last  renewal  of  the  policy),  he  had  dia- 
betes.'' Statement  16  does  not  require  the  assured  to  declare 
his  belief  that  he  has  had  no  symptoms  of  disease ;  hence,  if  he 
has  no  ailment  amounting  to  disease,  that  is,  an  ailment  of  a 
character  so  well  defined  as  appreciably  to  affect  his  healthy  it 
cannot  be  said  that  he  is  not  in  sound  physical  condition  with- 
in the  popular  meaning  of  that  term.  A  different  ruling  would 
make  possible  the  voiding  of  almost  every  similar  policy  issued. 
The  ordinary  person  is  not  a  medical  expert,  and,  unless  he  suf- 
fers some  pain  or  annoyance,  is  not  usually  conscious  of  bodily 
ills.  Inasmuch  as  these  policies  are  written  without  medical 
examination  on  the  part  of  the  company,  it  is  apparent,  we 
think,  that  the  assured  is  not  expected  to  do  more  than  to  state 
his  honest  belief  that  he  is  "in  sound  condition"  physically, 
that  is,  that  he  is  not  suffering  to  an  appreciable  degree  wiUi 
any  bodily  ill.  Of  course,  if  he  is  affected  to  an  appreciable 
degree  with  any  physical  ailment,  he  cannot  honestly  and  truth- 
fully state  that  he  is  in  sound  physical  condition.  If  there  is 
room  for  doubt,  the  jury  should  determine  the  question. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remand- 
ed for  further  proceedings.  Reversed. 


PHILLIPS  V.  UNITED  STATED 


EMUfCEfT  Domain;   Oondemnahon  of  Land;   Appeal  and  Bbboi;  At 

PBAISEBS. 

On  appeal  to  this  court  in  condemnation  proceedings  instituted  under  act 
of  Congress  of  June  25th,  1910  (36  Stat  at  L.  738,  chap.  384),  where 
the  evidence  relating  to  the  value  of  the  property  in  question  upon 
examination  discloses  no  reversible  error,  and  the  award  is  supported 
by  sufficient  evidence  to  justify  the  verdict,  and  there  is  no  showing 
of  prejudice  or  corruption  on  the  part  of  the  appraisers,  there  is  notb- 
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ing  to  bring  the  issues  of  fact  into  review.     (Citing  Seufferie  ▼.  Mwo- 
farland,  28  App.  D.  C.  94,  101.) 

No.  2485.    Submitted  March  7,  1913.    Decided  April  7,  1913. 

Heabino  on  an  appeal  by  the  exceptant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  confirming  the 
award  of  a  commission  appointed  to  condemn  certain  real  es- 
tate for  the  use  of  the  United  States.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McNeill  <£  McNeill  for  the  appellant 

Mr.  Reeves  T.  Strickland,  Assistant  Attorney  General,  and 
Mr.  C.  R.  Wilson,  United  States  Attorney  for  the  District  of 
Columbia,  for  the  appellee. 

Mr.  Justice  Van  Oksdel  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  supreme  court  of 
the  District  of  Columbia  confirming  the  verdict  of  a  jury  in  a 
condemnation  proceeding  instituted  under  the  act  of  Congress 
of  June  25,  1910  (36  Stat,  at  L.  738,  chap.  384). 

We  have  examined  the  evidence  relating  to  the  value  of  the 
property  in  question,  and  find  no  reversible  error.  The  award 
is  supported  by  suflScient  evidence  to  justify  the  verdict,  and, 
in  the  absence  of  any  showing  of  prejudice  or  corruption  on 
the  part  of  the  appraisers,  there  is  nothing  to  bring  the  issues 
of  fact  into  review.  Seufferle  v.  Macfarland,  28  App.  D.  C. 
94,  101 ;  Mills,  Condemnation,  246. 

The  questions  of  law  presented  are  the  same  as  were  consid- 
ered in  Whitford  v.  United  States,  ante,  14.  The  opinion  in 
that  case,  therefore,  is  controlling  here. 

The  judgment  is  affirmed  with  costs,  and  it  is  so  ordered. 

Affirmed. 
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Equitt;  Trusts  and  Tbustebs;  Wills;  Pabties;  Due  Process;  Sbyice 
OF  Process;  Dower;  Widow's  Election;  Decedents'  Estates. 

1.  One  who,  as  trustee,  holds  an  estate  for  the  benefit  of  the  grantor  until 

his  death,  after  which  it  is  to  revert  to  his  estate,  may,  by  ap- 
propriate proceedings,  invoke  the  aid  of  equity  to  direct  the  adminis- 
tration of  the  trust,  where  the  estate  is  large  and  requires  the  pay- 
ment of  taxes  and  the  renewal  of  mortgages,  and  the  grantor  has  be- 
come incapacitated  from  advising  with  the  trustee  or  directing  the 
disposition  of  the  net  income,  and  the  children  of  the  grantor  are  not 
necessary  parties  to  such  proceedings. 

2.  The  requirements  of  due  process  of  law  are  satisfied  in  proceedings  to 

obtain  equitable  cognizance  of  a  trust  estate,  by  serving  process  upon 
the  grantor,  who  has  become  incompetent  to  advise  the  trustee,  but 
who  has  not  been  adjudged  insane,  conformably  to  a  court  rule 
promulgated  by  statutory  authority,  and  authorizing  service  by  leav- 
ing a  copy  of  the  process  at  the  residence  of  the  person  to  be  served, 
where  personal  service  cannot  be  had. 

3.  An  objection  that  service  of  process  should  have  been  in  accordance  with 

a  Code  provision  relating  to  persons  non  compos  mentis  will  not  avail 
to  defeat  equitable  jurisdiction  of  a  trust  estate  held  for  the  benefit 
of  the  grantor  until  his  death,  when  it  was  to  revert  to  his  trust 
estate,  where,  although  there  were  some  allegations  of  mental  dis- 
ability, jurisdiction,  after  being  refused  until  a  guardian  ad  litem 
was  appointed  and  had  submitted  the  incompetent's  interests  to  the 
court,  was  taken  with  the  consent  of  all  parties,  under  service  made 
conformably  to  the  statutory  rule  authorizing  the  service  of  process 
at  the  party's  residence^  when  personal  service  cannot  be  made,  and 
upon  the  ground  of  the  grantor's  physical  disability  incapacitating 
him  from  advising  with  the  trustee  and  directing  the  disposition  of 
the  income,  no  adjudication  of  insanity  having  been  made. 

4.  A  trust  estate  held  for  the  benefit  of  the  grantor  until  his  death,  when 

it  shall  revert  to  his  estate  and  be  paid  over  to  the  executors  named 
in  his  will,  remains,  after  his  death,  in  the  hands  of  the  trustee  until 
the  probate  of  the  will  and  the  issuance  of  letters,  subject  to  the 
supervision  of  equity,  under  jurisdiction  previously  taken  with  the 
consent  of  all  parties. 


Digitized  by 


Google 


HUTCHINS  #.  DANTB.  263 

D.  a]  Statement  of  the  Cue. 

5.  Thongfa  not  bound  to  do  so,  a  widow  may,  if  to  her  advantage,  elect  be- 
fore the  probate  of  the  husband's  will  whether  she  will  take  under 
it,  or  will  take  the  statutory  right  of  dower  and  distribution. 

1.  A  court  of  equity  which,  before  the  grantor's  death  and  with  the  con- 
sent of  all  interested,  took  jurisdiction  of  a  trust  estate  held  for  the 
grantor's  benefit  until  his  death,  and  then  to  be  turned  over  to  his 
executors  and  to  pass  to  the  persons,  including  the  wife,  named  in  the 
will,  cannot,  after  the  testator's  death  and  pending  a  will  contest, 
order  any  part  of  the  income  thereafter  accruing  to  be  paid  to  the 
widow  on  her  share,  at  least  where  she  has  not  elected  between  the 
provisions  of  the  will  and  the  statutory  rights  of  dower  and  distri- 
bution. 

7.  The  jurisdiction  of  equity  over  trust  estates  is  limited  to  their  conser- 
vation, and  does  not  embrace  the  power  of  distribution  given  by  stat- 
ute to  the  probate  court. 

Ne.  2486.     Submitted  March  10,  1918.    Decided  April  7,  1913. 

Hearing  on  an  appeal  by  the  petitioner,  a  widow,  from  a 
decree  of  the  Supreme  Court  of  the  District  of  Columbia, 
holding  an  equity  court,  dismissing  a  petition  for  the  payment 
of  one  third  of  the  net  income  and  rents  from  certain  real  es- 
tate in  the  possession  of  the  appellee  trustee,  pending  the  trial 
of  issues  framed  on  a  caveat  to  an  alleged  will.       Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

On  May  19,  1911,  William  J.  Dante,  trustee,  instituted  the 
proceeding  into  which  the  matters  here  in  issue  were  subse- 
quently introduced,  by  filing  a  bill  against  Stilson  Hutchins, 
Rose  Keeling  Hutchins,  his  wife,  Walter  S.  and  Lee  Hutchins, 
his  sons,  and  Mildred  Rogers  his  granddaughter. 

The  substantial  allegations  of  this  bill  are  that,  on  March 
7th,  1910,  said  Stilson  Hutchins,  joined  by  his  wife,  Eose  K., 
conveyed  all  of  the  property  of  said  Hutchins,  of  every  kind 
and  character,  to  Dante  in  trust  to  hold  and  to  exercise  con- 
trol of  the  same,  with  full  power  of  management  and  care,  col- 
lection of  rents,  payment  of  taxes,  mortgaging,  etc.,  the  net 
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proceeds  to  be  set  aside  to  the  use  and  control  of  said  Hutchina 
during  his  lifetime^  subject  to  the  payment  by  the  trustee  to 
said  Rose  K.  of  an  amount  directed  in  a  contemporaneous 
^writing.  It  was  provided  that  no  sale  or  exchange  of  any  of 
the  real  property  should  be  made  without  the  consent  of  said 
Stilson  and  Rose  K.  Hutchins.  Upon  the  death  of  Stilson 
Hutchins,  the  property  conveyed  "is  to  immediately  revert  to 
the  estate  of  Stilson  Hutchins,  and  is  to  be  conveyed,  assigned, 
and  turned  over  *  *  *  to  any  executors  or  trustees  that 
may  be  named  in  the  last  will  and  testament  of  the  said  Stil- 
son Hutchins,  for  distribution  in  accordance  with  the  terms 
thereof,  the  said  Rose  K.  Hutchins  expressly  reserving  the 
right  at  such  time  to  elect  whether  she  shall  take  her  downer  in- 
terest therein  as  allowed  by  law,  or  the  share  to  which  she  may 
be  allotted  under  the  last  will  and  testament  of  the  said  Stil- 
son Hutchins."  The  property  so  conveyed  consisted  of  cer- 
tain large  buildings  in  the  city  of  Washington,  under  rental, 
and  large  blocks  of  stocks  and  bonds.  For  about  sixteen  years 
the  plaintiff  had  been  the  confidential  agent  of  said  Stilson 
Hutchins,  managing  his  estate,  investing  his  funds,  etc.  For 
some  months  after  the  execution  of  said  deed,  plaintiff  had  been 
able  to  consult  and  advise  with  said  Hutchins  and  have  his  ap- 
proval of  the  conduct  of  the  trust;  but  "in  the  latter  part  of 
the  year  1910,  the  physical  condition  and  health  of  the  said 
Stilson  Hutchins  became  such  that  it  was  inadvisable  to  con- 
sult or  advise  with  the  said  Stilson  Hutchins  further  with  ref- 
erence to  the  conduct,  care,  and  administration  of  the  said  es- 
tate." That,  pursuant  to  the  terms  of  said  trust  deed,  plaintiff 
rendered  monthly  accounts  to  said  Hutchins,  who  approved  the 
same,  but  as  the  condition  of  his  health  has  been  such  for  sever- 
al months,  plaintiff,  by  advice  of  his  physicians,  has  submitted 
no  more  accounts  for  his  approval.  That  the  responsibility 
imposed  on  the  plaintiff  is  great,  and  as  important  matters  are 
constantly  presented  for  action,  and  as  he  can  no  longer  advise 
with  said  Hutchins,  and  the  trust  may  continue  for  a  long  time, 
he  is  advised  that  it  is  his  duty  to  ask  that  said  trust  may  be  ad- 
ministered under  the  direction  of  the  court     Subpoena   was 
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duly  issued,  and  the  following  return  of  service  upon  Stilson 
Hutchins  was  made  by  the  marshal  of  the  District: 

As  personal  service  could  not  be  made,  served  copy  of  within 
on  Stilson  Hutchins  by  leaving  said  copy  at  1603  Massachu- 
setts Ave.,  N.  W.,  Washington,  District  of  Columbia,  being  the 
usual  place  of  abode  of  said  Stilson  Hutchins,  with  Florence 
Murphy,  an  adult  resident  of  said  Stilson  Hutchins's  family, 
May  19,  1911. 

Aulick  Palmer,  Marshal. 

The  other  parties  were  duly  served. 

Lee  Hutchins  answered,  admitting  the  facts  alleged  and  con- 
senting to  the  relief  prayed. 

Walter  S.  Hutchins  answered  and  admitted  the  general  alle- 
gations of  the  bill,  but  alleged  that  said  Stilson  Hutchins  was 
in  such  condition  that  he  could  be  advantageously  and  profit- 
ably consulted  concerning  his  affairs ;  that  permission  to  do  so 
by  those  in  charge  of  him  had  been  refused  to  plaintiff.  He 
alleged  that  he  was  willing  that  the  trust,  during  its  existence, 
should  be  administered  under  the  direction  of  the  court.  Rose 
Keeling  Hutchins  answered  at  some  length.  Among  other 
things,  she  averred  that  at  the  time  of  filing  the  bill,  and  for  a 
long  time  prior  thereto,  Stilson  Hutchins  was  mentally  incom- 
petent to  transact  any  business  whatever,  and  that  some  pro- 
ceeding should  be  taken  to  determine  his  competency.  Mil- 
dred Rogers,  an  infant,  answered  by  guardian  ad  litem,  neither 
denying  nor  admitting  the  averments  of  the  bill,  but  express- 
ing the  belief  that  administration  under  the  direction  of  the 
court  would  be  in  interest  of  all  concerned. 

The  court  declined  to  take  the  bill  pro  confesso  as  to  Stilson 
Hutchins,  reciting  that  the  answer  of  a  defendant  questions 
his  sanity,  "but,  it  further  appearing  to  the  court  therefrom 
that  said  Stilson  Hutchins's  physical  condition  is  such  that  he 
is  now  unable  to  attend  to  his  business  affairs,"  the  order  is' 
denied,  and  Nathaniel  Wilson  was  appointed  guardian  ad  litem 
to  defend  the  cause. 


Digitized  by 


Google 


266  HUTCmNS  v,  DANTE. 

Statement  of  the  Case.  [40  App. 

The  guardian  ad  litem  answered  that  he  is  informed  and  be- 
lieves that  said  Hutchins  is  physically  and  mentally  unfit  and 
unable  to  give  attention  and  make  answer;  he  neither  admits 
nor  denies  the  bill,  but  submits  his  interests  to  the  protection 
of  the  court.  On  hearing,  November  3,  1911,  the  court  en- 
tered a  decree  taking  jurisdiction  of  the  cause  and  authorizing 
the  trustee  to  administer  the  trust  under  the  direction  and  su- 
pervision of  the  court.  The  trustee  was  further  ordered  to  file 
an  inventory  showing  in  detail  the  several  items  of  the  estate, 
and  the  obligations  of  the  same.  This  was  filed  and  shows  a 
large  estate,  real  and  personal.  During  the  administration 
certain  bills  were  ordered  paid.  On  petition  of  Kose  Keeling 
Hutchins,  opposed  by  Walter  S.  Hutchins  as  unnecessary,  the 
trustee  was  ordered  to  pay  taxes  on  the  family  home,  and  cer- 
tain accounts  were  ordered  to  be  reported  upon  by  the  auditor. 
Certain  reports  of  the  auditor,  exceptions  thereto,  and  action 
thereon,  are  unimportant  in  this  case.  Stilson  Hutchins  died 
April  21,  1912. 

May  15, 1912,  Rose  Keeling  Hutchins  filed  a  petition  in  said 
cause.  She  alleged  said  trust  and  the  decree  assuming  jurisdic- 
tion of  the  same.  She  recited  certain  real  estate,  alleging  the 
same  to  be  encumbered,  some  of  which  are  personal  obligations 
of  said  Hutchins,  others  not;  but  that  the  personal  estate  was 
largely  more  than  necessary  to  pay  all  such  personal  obligations 
and  interest.  That  on  April  24, 1912,  there  were  delivered  to  the 
register  of  wills  two  paper  writings  purporting  to  be  wills  of 
said  Hutchins.  The  first  one,  dated  May  27,  1908,  appoints 
Rose  Hutchins,  Walter  S.  Hutchins,  Lee  Hutchins,  and  Wil- 
liam J.  Dante,  executors,  without  bond,  and,  after  some  minor 
bequests,  his  estate  is  devised  and  bequeathed  as  follows:  To 
Rose  Hutchins,  40/100;  to  W^alter  S.,  30/100;  to  Lee  Hutch- 
ins, 20/100 ;  and  to  Mildred  Rogers,  10/100.  The  second  will, 
dated  October  26,  1910,  gives  his  estate  to  the  same  persons, 
but  changes  the  portions  as  follows:  Rose  Hutchins,  35/100; 
Walter  S.,  35/100 ;  Lee  Hutchins,  20/100,  and  Mildred  Rog- 
ers, 10/100.  Walter  S.  Hutchins,  Lee  Hutchins,  and  Charles 
L.  Frailey  are  named  executors. 
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Thaty  on  May  8,  1912,  said  executors  offered  the  will  of 
October  26,  1910,  for  probate;  they  alleged  personal  estate  of 
the  value  of  $1,155,685,  and  real  estate  of  the  value  of  $3,347,- 
000.    Debts  secured  by  personal  estate  were  stated  to  be  $360,- 
875,  and  those  secured  on  real  estate  to  be  $1,223,647.     That 
the  statement  is  erroneous  in  that  they  include  $980,000  which 
are  merely  liens  on  real  estate,  but  not  personal  obligations  of 
decedent    His  total  obligations  do  not  exceed  $650,000.    That, 
if  the  paper  writing  offered  should  be  admitted  to  probate,  the 
trustee  should  be  directed  to  convey  all  of  the  real  estate  to 
the  four  devisees  as  tenants  in  common    in    the    proportions 
named  in  said  will ;  and  that,  if  it  be  not  admitted  to  probate, 
but  the  will  of  May  27,  1908,  should  be,  then  the  direction 
should  be  made  in  the  proportions  thereof.     That  there  is  now 
in  the  hands  of  the  trustee  a  large  sum  of  money  derived  from 
the  rents  collected  since  said  Hutchins's  death.     That  the  net 
income   from   said   improved  real   estate  is  over  $7,500   per 
month.    That  petitioner's  interest  in  the  same,  if  either  of  said 
wills  should  be  admitted  to  probate,  or  if  none  should  be,  is 
over  $2,500  per  month.     She  prays  that  the  trustee  be  ordered 
to  collect  said  income  and  make  necessary  disbursements  for 
the  preservation  of  the  property.     That  he  shall  be  directed 
forthwith  to  report  the  amount  of  income  collected  since  April 
21,  1912 ;  and  that  he  shall  make  monthly  reports  of  the  same. 
That  he  be  directed  to  pay  to  petitioner  on  June  1,  1912,  and 
monthly  thereafter,  one  third  of  the  net  rents  and  income  de- 
rived from  said  real  estate,  and  that  he  shall  take  credit  there- 
for.     This   was   denied   May   22,    1912,   by  order    then    en- 
tered.    On  application  of  the  trustee,  the  court,  on  May  29, 
1912,  ordered  him  to  pay  accrued  taxes.     Other  orders  were 
thereafter  made  authorizing  the  renewal  of  certain  loans  se- 
cured by  mortgage. 

August  28,  1912,  Rose  Keeling  Hutchins  filed  another  peti- 
tion in  said  cause,  in  which  she  repeated  substantially  the  alle- 
gations of  her  former  petition  of  May  15,  1912,  which  had  been 
denied.  In  addition  she  alleged  that,  in  answer  to  the  citation 
of  Frailey  and  Hutchins,  executors,  for  probate  of  the  will  of 
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October  26,  1910,  she  alleged  that,  while  it  was  her  belief  that 
testator  was  incompetent  at  the  time  to  execute  a  valid  deed  or 
contract,  and  that  the  same  had  been  obtained  by  undue  in- 
fluence, nevertheless,  in  view  of  the  fact  that  the  interests  of  the 
heirs  and  next  of  kin  are  not  substantially  different  from  those 
created  by  the  will  of  May  27,  1908,  and  the  interest  of  no  one 
but  herself  is  lessened,  she  does  not  consider  it  her  duty  to  ob- 
ject to  the  probate.  That  thereafter  Lee  Hutchins  filed  a  cav- 
eat to  said  will,  and  in  June  14,  1912,  the  probate  court  passed 
an  order  appointing  William  J.  Dante  collector  of  said  estate. 
That  the  former  petition  of  plaintiff  was  denied,  but  not  dis- 
missed, for  the  reason  that  the  court  held  that  it  was  without 
jurisdiction  to  grant  the  relief,  because  petitioner  had  not  elect- 
ed whether  she  would  claim  under  a  will,  or  her  dower  right. 
The  prayers  are  the  same  as  in  the  former  petition.  Kule  to 
show  cause  was  issued  to  all  the  parties  at  interest.  Lee  Hut- 
chins  answered  that  he  does  not  admit  that  some  of  the  indebt- 
edness of  decedent  secured  by  mortgage  on  real  ea^tate  is  not  a 
primary  obligation  of  decedent,  and  he  denies  that  the  personal 
estate  is  in  excess  of  an  amount  necessary  to  pay  the  personal 
obligations  of  decedent,  or  that  it  is  sufficient  to  pay  the  debts 
of  decedent.  He  denies  that  the  total  obligations  of  decedent 
do  not  exceed  $650,000,  or  that  the  $980,000  of  liens  are  not 
personal  obligations  of  decedent.  He  avers  that  the  court  is 
without  jurisdiction  to  grant  the  petition.  Neither  of  said 
wills  have  been  admitted  to  probate,  only  one  having  been  of- 
fered therefor,  and  a  caveat  has  been  filed  to  that.  No  executor 
or  administrator  is  a  party  to  the  cause,  and  the  court  is  with- 
out power  to  pay  any  part  to  a  legatee  under  an  unprobated 
will.  Plaintiff  is  entitled  to  no  part  of  the  estate  as  doweress, 
because  she  has  not  renounced  any  rights  under  said  alleged 
wills. 

Walter  S.  Hutchins  appeared  specially  for  the  purpose  of 
objecting  to  the  jurisdiction  over  his  person  and  the  represen- 
tatives of  decedent  He  also  objected  that  the  service  of  proc- 
ess upon  Stilson  Hutchins  in  said  original  suit  was  not  such 
personal  service  as  is  required  by  due  process  of  law.     That 
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said  Hutchins  never  knew  of  said  process,  and  did  not  appear 
in  person  or  by  attorney.  That  the  death  of  said  Hutchins  has 
never  been  suggested,  and  no  process  has  issued  against  his  ex- 
ecutors, heirs,  or  next  of  kin.  That  the  death  of  said  Hutchins 
terminated  the  title  of  the  trustee,  Dante. 

Dante  answered  alleging  his  willingness  to  furnish  accounts ; 
that  the  average  net  income  from  the  real  estate  will  not  exceed 
$5,500.00  per  month ;  and  he  submits  to  the  court  the  question 
of  payments  to  be  made  to  said  Rose  Keeling  Hutchins. 

The  court  dismissed  the  petition  and  this  appeal  is  by  Bose 
Keeling  Hutchins  from  that  order  of  dismissal. 

Mr.  John  C.  Oittings  and  Mr.  J.  Morrill  Chamberlin  for  the 
appellant. 

Mr.  R.  Ross  Perry,  Mr.  E.  H.  Thomas  and  Mr.  Charles  H. 
Merillat  for  Walter  S.  Hutchins. 

Mr.  Myer  Cohvn  and  Mr.  William  0.  Johnson  for  Lee 
Hutchins. 

Mr.  Edwin  C.  Brandenburg,  Mr.  Clarence  A.  Brandenburg, 
and  Mr.  F.  Walter  Brandenburg  for  William  J.  Dante,  trus- 
tee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

1.  It  is  not  seriously  contended  that  the  equity  court  did 
not  have  jurisdiction  of  the  trust  during  the  lifetime  of  Stil- 
8on  Hutchins,  who,  as  alleged,  had  become  physically  incom- 
petent to  advise  with  the  trustee,  and  to  direct  the  disposition 
of  the  net  income  of  the  estate.  The  trust  was  express,  and  no 
one  contested  its  validity.  The  trust  estate  was  large;  inter- 
eat  and  taxes  had  to  be  paid,  and  loans  secured  by  mortgage  re- 
newed. Under  all  the  circumstances,  the  trustee  was  justified 
in  invoking  the  jurisdiction  of  the  equity  court  for  his  own 
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protection,  as  well  as  that  of  the  disabled  cestni  que  trust. 
The  children  of  Stilson  Hutchins  were  not  necessary  parties; 
but  seem  to  have  been  made  parties  in  order  that  they  might 
have  an  opportunity,  in  the  disabled  condition  of  their  parent, 
to  express  their  satisfaction  or  dissatisfaction  with  the  proposed 
relief.  Each  availed  himself  of  the  opportunity  to  express  his 
approval. 

2.  After  the  death  of  Stilson  Hutchins,  and  in  a  plea  to  the 
petition  of  Rose  Keeling  Hutchins,  Walter  S.  Hutchins  raised 
the  question  of  jurisdiction  of  the  court  to  enter  the  decree  as- 
suming jurisdiction  of  the  trust,  because  there  had  been  no 
personal  service  of  the  subpoena  upon  Stilson  Hutchins.  The 
substance  of  the  plea  and  a  copy  of  the  marshal's  return  of  the 
writ  are  given  in  the  foregoing  statement.  The  return  recites 
that,  as  personal  service  could  not  be  made,  served  copy  of 
within  on  said  Stilson  Hutchins  by  leaving  said  copy  at  1603 
Massachusetts  Avenue,  N.  W.,  Washington,  District  of  Colum- 
bia, being  the  usual  place  of  abode  of  said  Stilson  Hutchins, 
with  Florence  Murphy,  an  adult  resident  in  said  Hutchins'? 
family.  May  19,  1911.  This  return  was  in  literal  conformity 
with  the  provisions  of  equity  rule  15  of  the  supreme  court  of 
the  District,  prescribing  the  manner  in  which  service  shall  be 
made  where  direct  personal  service  cannot  be  had.  The  rule 
was  promulgated  by  statutory  authority.  It  has  been  long  in 
force,  and  we  are  not  advised  that  its  validity  has  ever  before 
been  questioned.  We  are  of  the  opinion  that  the  service  was 
regular,  and  had  the  effect  to  bring  the  defendant  Stilson 
Hutchins  before  the  court.  Harryman  v.  Roberts,  52  Md.  64- 
75 ;  Continental  Nat.  Bank  v.  Thurber,  74  Hun,  632,  26  K  T. 
Supp.  956,  S.  C.  143  N.  Y.  648,  37  K  E.  828.  See  also 
Santiago  v.  Nogueras,  214  U.  S.  260-267,  53  L.  ed.  989-992, 
29  Sup.  Ct  Rep.  608. 

The  argument  that  the  service  should  have  been  in  accord- 
ance with  the  provisions  of  the  Code  relating  to  persons  nan 
compos  mentis  is  with  merit.  The  allegations  of  the  bill  was 
that  Stilson  Hutchins  was  physically  disabled,  not  mentally. 
Walter  S.  Hutchins,  who  filed  this  plea,  had,  in  answer  to  the 
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bill,  alleged  that  his  father  was  both  physically  and  mentally 
capable.  Rose  Keeling  Hutchins's  answer  suggested  mental 
disability.  Because  of  this  suggestion,  apparently,  the  court 
had  declined  to  enter  a  decree  pro  confesso;  but  on  the  ground 
of  physical  disability,  he  appointed  a  guardian  ad  litem  to  rep- 
resent him.  The  guardian  ad  litem  answered  that,  from  infor- 
mation, he  believed  the  absent  defendant  to  be  both  physically 
and  mentally  unfit  to  give  attention  to  the  case;  and,  neither 
admitting  nor  denying  the  allegations  of  the  bill,  he  submitted 
his  interests  to  the  court.  There  was  no  adjudication  of  insan- 
ity; no  committee  was  asked  for  or  appointed;  the  decree  as- 
sumed jurisdiction  of  the  trust  upon  the  ground  of  the  physical 
disability  of  the  cestui  qui  trust.  All  parties  were  content 
therewith  until  the  filing  of  the  petition  of  Kose  Keeling  Hut- 
chins,  after  the  death  of  Stilson  Hutchins,  praying  an  order  of 
partial  distribution. 

3.  Undoubtedly,  the  active  duties  of  the  trustee  terminated 
with  the  death  of  Stilson  Hutchins;  but  the  estate  remains  in 
his  hands  until  the  probate  of  a  will  and  the  issuance  of  letters 
to  the  executors  named  therein,  to  whom  the  estate  was  re- 
quired to  be  delivered.  If  no  will  shall  be  probated,  but  intes- 
tacy established,  then  delivery  of  the  real  estate  is  to  be  made 
to  the  heirs  at  law,  and  of  the  personal  estate  to  the  personal 
representatives,  of  the  decedent.  Delivery  of  the  personal  es- 
tate has  been  made  to  the  collector  appointed  by  the  probate 
court  pending  the  proceedings  to  probate  the  will,  to  which  a 
caveat  has  been  filed.  The  real  estate  remains  in  the  posses- 
sion of  the  trustee  under  the  supervision  of  the  equity  court. 
The  encumbrances  upon  the  real  estate,  which  require  renewal 
from  time  to  time,  the  payment  of  interest  thereon,  the  collec- 
tion of  rents,  the  repair  of  houses,  and  the  payment  of  taxes, 
render  it  necessary  to  the  conservation  of  the  estate  that  the 
equity  court  shall  retain  its  supervision  of  the  same.  Its  juris- 
diction, we  think,  is  ample  for  the  purpose. 

4.  The  probate  court  has  authority,  in  case  of  the  contest  of 
a  will,  to  appoint  a  collector  of  the  personal  estate.  Code  sec. 
304  (31  Stat,  at  L.  1237,  chap.  854).    His  powers,  when  so 
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appointed,  are  those  in  general  of  a  temporary  administrator. 
Sec.  306.  This  power  was  exercised  hy  the  appointment  of 
Dante,  who  gave  bond  and  assumed  the  new  duties.  In  order 
to  provide  for  the  needs  of  next  of  kin  and  legatees  who  maj 
be  in  need  of  subsistence,  or  in  greatly  straitened  circumstances, 
the  probate  court  has  authority,  before  the  time  for  final  dis- 
tribution arrives,  to  order  payments  to  be  made  to  them  on 
their  shares  or  legacies,  in  certain  proportions  and  under  cer- 
tain conditions.  Sec.  391.  This  section  of  the  Code  is  inap- 
plicable to  the  petition  in  this  case,  because  the  payment  is 
asked  to  be  ordered  by  the  equity  court  out  of  the  net  income  of 
the  real  estate  administered  by  the  trustee  under  its  supervi- 
sion. The  petition  alleges  that  there  is  a  large  monthly  sur- 
plus arising  from  the  rents  of  the  estate  after  the  payment  of 
all  charges.  That  there  had  accumulated  such  a  surplus  be 
fore  the  death  of  Stilson  Hutchins,  amounting  to  $26,000,  ap- 
pears from  a  report  of  the  trustee.  This,  however,  would  pass  in- 
to his  hands  as  collector  of  the  estate.  But  he  shows  that  a  sur- 
plus of  $5,000  had  accumulated  during  the  month  after  the  death 
of  Hutchins;  and  his  answer  admits  that  there  will  be  a  net 
monthly  income  not  to  exceed  $5,500  per  month.  It  seems 
reasonable  to  suppose  that  there  are  no  other  obligations  of  deced- 
ent other  than  those  reported  by  the  trustee,  and  that  there  will 
be  accumulated  a  large  sum  of  money  each  month  to  which  the 
heirs  at  law  would  be  entitled,  and  which  could  safely  be  paid 
to  them  if  the  equity  court  has  jurisdiction  for  that  purpose. 
That  this  accumulation  may  go  on  indefinitely  during  the  con- 
test of  the  will,  and  that  some  of  the  parties  ultimately  entitled 
thereto,  particularly  the  plaintiff,  may  be  in  great  need  of  it, 
presents  a  case  of  great  hardship.  If  the  will  or  wills  be  de- 
feated, plaintiff  will  be  entitled  to  her  statutory  interest  in  both 
real  and  personal  estate.  Plaintiff  represents  that  what  she 
asks  may  be  distributed  to  her  pending  the  proceedings  con- 
testing the  will  is  no  more  than  she  will  be  entitled  to  in  event 
either  shall  be  probated,  or  in  event  of  established  intestacy. 
Her  petition  was  dismissed  booause  the  court  was  of  the  opin- 
ion that  it  had  no  jurisdiction  to  order  the  payment  of  any  part 
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of  the  income  to  her,  unless  she  had  relinquished  any  claim 
under  the  will,  and  claimed  her  dower  interest  in  the  real  es- 
tate ;  which  she  had  not  done.  She  is  not  called  upon  to  elect 
Avhether  she  will  claim  under  the  will  until  after  a  will  shall 
have  been  finaUy  probated.  But  there  is  nothing  to  prevent  her 
exercising  this  election  at  any  time  before  the  probate  of  the 
will,  should  she  find  it  to  her  interest  to  do  so.  She  is  free  at 
any  time  to  claim  her  statutory  rights  of  dower  and  distribu- 
tion. Without  the  exercise  of  this  right,  we  are  constrained  to 
hold  that  she  has  no  interest  in  the  trust  estate  that  can  be  set 
apart  to  her  under  this  petition. 

The  jurisdiction  of  the  equity  court  is  limited  to  the  con- 
servation of  the  trust  estate.  It  has  not  the  power  of  distribu- 
tion conferred  by  statute  on  the  probate  court 

The  order  is  therefore  affirmed  with  costs.  Affirmed. 


SHAVER  V.  NEWDICK. 


PATSNTS;   InTBRFESENCB;   ALTCBNATIVB  OPEBATIOlf. 

Ill  an  interference  proceeding  the  issues  of  which  recite  in  combination  a 
motor  having  a  driving  connection  with  a  device  for  winding  and 
paying  out  a  flexible  conductor  of  current  to  the  propdling  motor  of 
a  moving  vehicle,  and  exerting  upon  such  device  a  winding  torque 
during  the  movement  of  the  vehicle  ^'in  either  direction,"  the  claim 
of  the  senior  applicant  will  not  be  denied,  merely  because  his  device 
contemplates  alternative  operation,  in  that  no  winding  torque  is 
exerted  while  the  vehicle  is  so  moving  so  as  to  unwind  the  conductor, 
his  motor,  when  energized,  being  capable  of  exercising  a  winding 
torque  irrespective  of  the  direction  in  which  the  vehicle  moves. 

Patent  Appeals  No.  815.    Submitted  March  10, 1913.    Decided  April  7, 1913. 
Vol.  XL.— 18. 
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Heaeing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  O.  Davis,  Mr.  Arthur  A.  Buck,  and  Mr.  Frank  J. 
Seabolt  for  the  appellant. 

Mr.  H.  H.  Bliss  and  Mr.  S.  J.  Teller  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents  in  an  interference  proceeding,  awarding  priority  of  in- 
vention to  Norton  A.  Newdick,  the  senior  party.  The  counts  of 
the  issue  are  four  in  number,  and  read  as  follows : 

"1.  In  combination,  a  vehicle  adapted  to  move  in  forward 
and  reverse  directions,  a  winding  device  carried  by  said  ve- 
hicle, and  an  electric  motor  having  a  driving  connection  and 
arranged  to  exert  a  winding  torque  upon  said  winding  device 
during  the  movement  of  the  vehicle  in  either  direction. 

"2.  In  combination,  a  movable  vehicle,  a  winding  device  for 
a  flexible  conductor  carried  by  said  vehicle,  an  electric  motor 
having  a  driving  connection  with  said  winding  device,  a  motor 
for  driving  said  vehicle,  and  switch  mechanism  arranged  to 
connect  the  motor  for  propelling  the  vehicle  to  the  said  con- 
ductor for  rotation  in  either  direction,  and  to  connect  the  other 
motor  to  the  said  conductor  for  rotation  only  in  a  direction 
to  exert  a  winding  torque  upon  said  winding  device. 

"3.  In  combination,  a  movable  vehicle,  a  winding  device  car- 
ried thereby,  a  flexible  conductor  on  said  winding  devise,  means 
for  securing  the  free  end  of  said  conductor  to  a  fixed  conductor, 
an  electric  motor  having  a  driving  connection  with  said  wind- 
ing device,  and  means  for  connecting  said  motor  to  said  flexible 
conductor  for  operation  in  a  direction  to  exert  a  winding  torque 
upon  said  winding  device  during  the  movement  of  the  vehicle 
in  either  direction. 
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"4.  In  combination,  a  movable  vehicle,  a  winding  device 
carried  thereby,  a  flexible  conductor  on  said  winding  device, 
means  for  securing  the  free  end  of  said  conductor  to  a  fixed 
conductor,  an  electric  motor  having  a  driving  connection  with 
said  winding  device,  and  means  for  connecting  said  motor  to 
said  flexible  conductor  for  operation  in  a  direction  to  exert  a 
winding  torque  upon  said  winding  device  during  the  movement 
of  the  vehicle  in  either  direction,  the  arrangement  being  such 
that  the  motor  tends  to  wind  up  the  flexible  conductor  at  a 
greater  rate  than  the  rate  of  movement  of  the  vehicle." 

The  invention  relates  to  means  for  controlling  the  flexible 
conductor  through  which  current  is  supplied  to  the  motor  of 
an  electric  mining  locomotive  when  such  locomotive  is  operated 
over  tracks  not  provided  with  a  trolley  wire.  In  the  prior  art 
the  same  sort  of  flexible  conductor  was  used.  This  was  adapted, 
as  in  the  present  invention,  to  be  connected  at  one  end  to  a 
fixed  conductor,  which  was  connected  at  the  other  end  so  as  to 
be  unwound  from  and  wound  upon  a  reel  carried  by  the  loco- 
motive, but  electric  connections  were  provided  between  the  reel 
end  of  the  cable  and  the  locomotive  motor.  In  other  words,  in 
the  old  type  of  locomotive  a  single  motor  was  used.  To  over- 
come certain  objections  said  to  result  from  the  use  of  a  single 
motor,  the  present  invention  was  made.  In  this  invention  there 
is  no  connection  between  the  driving  motor  and  the  reel,  an 
entirely  separate  and  independent  motor  being  provided  for 
controlling  the  rotation  of  the  reel.  This  departure  from 
the  prior  art  is  the  dominant  feature  of  the  invention. 

The  Newdick  application  was  filed  Nov.  29,  1905;  that  of 
Harry  W.  Shaver  Jime  7,  1906.  A  patent  was  inadvertently 
issued  to  Shaver  May  14,  1907,  but  that  need  not  concern  us 
here,  since  the  applications  were  co-pending.  Neither  party 
has  taken  testimony.  The  claims  of  the  issue  were  copied  by 
Xewdick  from  the  Shaver  patent,  and  it  is  conceded,  of  course, 
that  if  Newdick  may  rightfully  make  these  claims  the  decision 
of  the  Commissioner  must  be  afiirmed. 

A  motion  to  diss<Jve  the  interference  on  the  ground  that 
Newdick  has  no  right  to  make  the  claims  was  first  considered  by 


Digitized  by 


Google 


276  SHAVER  v,  NEWDICK. 

Opinion  of  the  Court.  [40  App. 

the  Examiner,  and  the  motion  was  overruled.     The  Examiner 
of  Interferences  sustained  the  motion  as  to  counts  1,  3,  and  4, 
but  overruled  it  as  to  count  2.     On  appeal  the  Examiners-in- 
Chief  reversed  the  decision  as  to  coimts  3  and  4,  awarding  pri- 
ority to  Newdick  as  to  counts  2,  3,  and  4.    The  Conmaissioner 
awarded  priority  to  Newdick  as  to  all  the  counts.     There  was 
unanimity  in  the  Patent  Office,  therefore,  as  to  count  2.    The 
Examiner  of  Interferences  found  that  Newdick's  real  motor  is 
not  capable  of  exerting  a  winding  torque  upon  the  winding  de- 
vice when  the  locomotive  is  moving  in  a  direction  to  unwind  the 
cable ;  that  is,  that  the  reel  motor  does  not  then  tend  to  cause 
the  reel  to  revolve  in  a  direction  to  wind  the  cable.    The  Exam- 
iner therefore  concluded  that  this  motor  is  not  connected  and 
arranged  to  exert  a  winding  torque  upon  the  winding  device 
during  the  moving  of  the  vehicle  in  either  direction^  as  called 
for  by  counts  1,  3,  and  4.     The  Examiners-in-Chief  did  not 
question  that  when  Newdick's  real  motor  is  energized  it  will 
exert  a   winding  torque  upon   the  winding   device,   irrespec- 
tive of  the  movement  of  the  vehicle,  but  they  were  of  the  opin- 
ion that  count  1  caDs  for  a  construction  which  will  not  admit 
of  an  alternative  operation.     The  Commissioner  directed  at- 
tention to  the  fact  that  the  claims  in  issue  cover  an  appara- 
tus, and  not  a  process  or  mode  of  operating  an  apparatus.    He 
further  directed  attention  to  the  well-established  rule  that  an 
inventor  is  entitled  to  all  the  uses  of  which  his  invention  is 
capable,  whether  fully  described  or  not.    He  then  said :    "Ow- 
ing to  the  fact  that  the  reel  motor  in  Newdick's  application  is 
connected  to  the  reel  by  a  worm  gearing  the  motor  is  not  driven 
backward  when  the  cable  is  paid  out,  as  in  Shaver's  device,  but 
the  slipping  takes  place  between  the  two  elements  of  the  f^i^ 
tion  clutch.    However,  if  the  motor  is  energized  while  the  cable 
is  being  paid  out,  the  motor  will  exert  a  winding  torque  upon 
the  reel ;  that  is,  there  will  be  a  tendency  to  turn  the  reel  in  a 
winding  direction,  although,  owing  to  the  tension  of  the  cable 
caused  by  the  fact  that  the  locomotive  is  being  propelled  in  a 
direction  away  from  the  point  of  support  of  the  flexible  con- 
ductor, the  reel  is  being  unwoimd."    We  fully  agree  with  this 
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finding,  and  inasmuch  as  Newdick's  device  is  clearly  capable  of 
being  operated  in  such  a  way  as  to  respond  to  these  claims,  they 
ought  not  to  be  granted  to  a  junior  party.  As  previously  sug- 
gested, the  dominant  idea  of  the  claim  is  the  separate  motor, 
and  it  would  be  indulging  in  too  great  refinement  to  make  the 
award  of  priority  depend  upon  the  opening  or  closing  of  a 
switcL 
The  decision  is  affirmed.  Affirmed. 


HERZ  V.  LOEWENSTEIN, 


TkADEMABKS;   CANCBLATIOlf ;   CONTAIinEB;   MANUTACTUBIlfa  PlOOBM. 

A  trademark  for  toothpicks,  consistiiig  merely  in  the  method  of  sealing  the 
wrapper  in  which  they  are  inclosed,  by  passing  it  between  two  wheels 
with  corrugated  faces,  so  as  to  produce  a  corrugated  embossing 
thereon,  which  constitutes  the  trademark  claimed,  will  be  canceled, 
since  it  involves  an  inherent  element  in  the  manufacture  of  the  wrap- 
per, which  can  be  protected,  if  at  all,  only  by  having  it  patented  as  an 
invention. 

Patent  Appeals  No.  823.     Submitted  March  10,  1913.     Decided  April  7, 

1913. 

Heaiuno  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  sustaining  a  petition  for  the  cancelation  of  a  trade- 
mark registration.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lucius  E.  Vamey  and  Mr.  Frederick  L.  Emery  for  the 
appellant. 

Mr.  Robert  B.  Killgore  for  the  respondent 
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Mr.  Justice  Van  Oesdel  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  Commissioner  of  Patents  sustain- 
ing the  petition  of  Max  Loewenstein,  appellee,  for  the  cancel- 
ation of  a  trademark  for  toothpicks  issued  to  Alexander  Herz, 
appellant,  April  27,  1909. 

Appellant  is  a  manufacturer  of  quill  toothpicks,  which  he 
puts  up  in  individual  paper  wrappers  in  tubular  form,  which 
are  sealed  up  by  passing  the  ends  of  the  wrappers  between  the 
peripheries  of  two  wheels  with  corrugated  faces.  This  process 
of  sealing  the  packages  produces  a  corrugated  embossing  on  the 
ends  of  the  wrappers,  which  constitutes  the  trademark  of  ap- 
pellant. 

The  mark  is  not  placed  upon  the  toothpicks,  but  is  produced 
as  the  result  of  a  distinct  method  of  sealing  the  wrappers.  The 
corrugated  ends  are  a  part  of  the  manufactured  wrappers,  and 
not  subject  to  registration  as  an  arbitrary  mark.  If  this  meth- 
od of  making  wrappers  is  not  anticipated,  and  serves  a  useful 
purpose,  it  could  be  patented  as  an  invention,  and  others  pre- 
vented for  a  limited  time  from  using  it.  A  trademark  registra- 
tion, however,  would  give  appellant  a  perpetual  monopoly. 
The  trademark  act  cannot  be  used  as  an  avenue  to  escape  the 
limitations  of  the  patent  law. 

The  rule  forbidding  the  registration  of  a  mark  which  is  an 
inherent  element  in  the  manufacture  of  the  article  on  which 
it  is  used  is  well  expressed  in  Hoyt  v.  Hoyt,  143  Pa.  623,  13 
L.R.A.  343,  24  Am.  St  Rep.  575,  22  Atl.  755,  as  follows: 
'TBut  the  trademark  must  relate  to  and  distinguish  the  goods  to 
which  it  is  applied.  For  this  reason,  among  others,  the  size  or 
shape  or  mode  of  construction  of  a  box,  barrel,  bottle,  or  pack- 
age in  which  goods  may  be  put  is  not  a  trademark.  If  there  is 
any  new  and  useful  combination  in  the  construction  of  such 
box  or  package,  it  should  be  patented  as  an  invention,  if  the 
owner  wishes  to  prevent  others  from  using  it ;  but  such  package 
cannot  be  registered  as  a  trademark." 

The  decision  of  the  Commissioner  of  Patents  is  affirmed, 
and  the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  Affirmed. 
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Patents;  Patentability;  Combination;  SuBSTiruTioif. 

No  invention  warranting  a  combination  patent  is  involved  in  the  substi- 
tution, for  a  tape  used  by  the  applicant  in  his  prior  patent  for  an 
improvement  in  the  sweat  band  of  hats,  of  an  elastic  cord  utilized 
by  another  patentee  to  perform  a  similar  function  in  a  different  con- 
struction. 

Patent  Appeals  No.   839.     Submitted  March  11,  1913.     Decided  April  7, 

1913. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  rejecting  certain  claims  in  an  application  for  a  pat- 
ent. Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howson  &  Howson  and  Mr.  T.  Walter  Fowler  for 
the  appellant. 

Mr.  Robert  F. .  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  Joseph  Taylor  from  a  decision  of  the 
CJommissioner  of  Patents  rejecting  three  claims.  We  repro- 
duce claims  1  and  3 : 

"1.  The  combination  of  a  hat;  a  sweat  band  therein;  a 
looped  strip  attached  to  and  lying  immediately  adjacent  the 
sweat  band  between  the  same  and  the  hat,  while  being  spaced 
away  from  said  hat;  a  strip  of  open  work  material  lying  in  a 
plane  substantially  parallel  to  the  plane  of  the  bottom  of  the 
hat,  between  and  directly  connecting  the  hat  and  tlie  looped 
strip ;  and  means  between  the  two  parts  of  the  looped  strip  for 
maintaining  the  openwork  material  distended.'' 
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'^3.  The  combination  of  a  hat ;  a  sweat  band ;  a  looped  strip 
attached  directly  to  the  lower  edge  of  said  sweat  band  and 
spaced  away  from  the  hat;  an  elastic  cord  within  the  upper 
looped  portion  of  said  strip;  with  a  second  strip  extending 
horizontaUy  across  the  space  between  the  hat  and  the  looped 
strip  and  having  ventilating  openings ;  said  second  strip  being 
directly  attached  to  the  hat  and  to  the  looped  strip  so  as  to  be 
maintained  under  tension  by  the  elastic  cord  of  said  looped 
strip." 

The  rejection  was  based  upon  the  disclosures  in  prior  Taylor 
patent  No.  760,087,  May  17,  1904,  and  the  patent  to  Wildman, 
No.  611,983,  October  4,  1898.  In  the  prior  patent  to  the  ap- 
plicant a  tape  is  used,  instead  of  the  looped  strip  or  elastic  cord 
of  the  issue.  Wildman  shows  the  same  looped  elastic  cord  in  a 
slightly  different  construction,  and  we  agree  with  the  Patent 
OfSce  tribunals  that  it  required  no  invention  to  substitute  the 
Wildman  elastic  cord  for  the  tape  of  the  prior  Taylor  construc- 
tion, the  intended  function  of  each  being  the  same. 

The  decision  is  affirmed.  Affirmed. 


EASTWOOD  V.  ROWELL. 


Patknts;    Intebferencb;     CoNSTBucnoif    OF    Issues;    REDUonoif    to 

Practice. 

1.  In  a  count  in  an  interference  proceeding,  reciting  "a  lifting  magnet 
having  a  central  pole  and  outer  pole,  concentric  with  and  surround- 
ing said  central  pole  and  removable  pole  shoes  on  the  bottom  faces 
of  both  of  said  poles,  the  pole  shoe  on  the  outer  pole  being  deeper 
than  the  shoe  of  the  central  pole,  such  that  its  end  face  is  lower  than 
the  end  face  of  the  pole  shoe  on  the  central  pole," — ^the  word  "deep- 
er'' is  to  be  taken  as  the  equivalent  of  "thicker,"  and  not  to  be 
limited  by  the  subsequent  words,  so  as  to  make  it  synonymous  with 
"lower,"  and  thus  make  this  portion  of  the  count  call  merely  for 
an  outer  pole  shoe  with   its   under   face  lower   than   that  of  the 
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central  pole  shoe,  especially  where  the  specifications  recite  that  the 
outer  pole  shoe  is  of  such  "dimensions"  that  its  active  face  will  be 
lower  than  that  of  the  central  pole  shoe,  and  that  the  "depth"  of 
the  pole  ring  gives  it  strength  in  a  vertical  direction. 

2.  A  test  will  not  in  an  interference  proceeding  be  held  to  have  consti- 

tuted a  reduction  to  practice  unless  it  is  made  with  a  device  which 
strictly  conforms  with  the  claims  in  issue,  notwithstanding  that  in 
the  test  the  device  worked  perfectly. 

3.  A  lifting  magnet  with  concentric  poles,  which  is  represented  by  issues 

in  interference  as  having  an  outer  pole  shoe  thicker  than  the  central 
pole  shoe,  will  not  be  deemed  to  have  been  reduced  to  practice  by 
a  test  made  with  a  magnet  whose  central  pole  shoe  was  ^  of  an  inch 
thicker  than  the  outer  pole  shoe. 

4.  It  is  not  error  for  the  Commissioner  of  Patents  to  deny  the  junior 

party's  claim  of  reduction  to  practice  in  an  interference  proceeding 
whose  issues  disclose  a  lifting  magnet  with  concentric  poles  and  an 
outer  pole  shoe  thicker  than  the  central  pole  shoe,  where,  although 
the  drawings  of  the  device  upon  which  the  claim  of  reduction  to 
practice  is  based  called  for  an  outer  pole  shoe  ^  of  an  inch  thicker 
than  the  central  pole  shoe,  there  is  no  evidence  that  the  device 
operated  conformed  strictly  with  the  drawings,  as  a  variation  from 
the  drawings  of  t^  of  an  inch  in  the  relative  thickness  of  the  pole 
shoes  would  be  fatal. 

Patent  Appeals  No.  840.     Submitted  March  11,  1913.     Decided  April  7, 

1913. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  N.  Barber  for  the  appellant. 

Mr.  Edwin  B.  H.  Tower,  Jr.,  for  the  appellee. 

Mr.  Justice  Van  Oksdel  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  Arthur  C.  Eastwood  from  the  decision 
of  the  Commissioner  of  Patents  in  an  interference  proceeding 
awarding  priority  of  invention  to  Lewis  D.  Rowell,  appellee, 
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the  senior  party.  The  invention  in  issue  relates  to  a  magnet 
for  handling  iron  and  steel  by  means  of  magnetic  attraction. 
The  issue  is  sufficiently  defined  by  the  count  of  the  interference, 
as  follows:  "A  lifting  magnet  having  a  central  pole,  an  outer 
pole  concentric  with  and  surrounding  said  central  pole  and  re- 
movable pole  shoes  on  the  bottom  faces  of  both  of  said  poles, 
the  pole  shoe  on  the  outer  pole  being  deeper  than  the  pole  shoe 
on  the  central  pole,  such  that  its  under  face  is  lower  than  the 
under  face  of  the  pole  shoe  on  the  central  pole." 

The  principal  question  raised  in  this  case  is  the  construction 
to  be  placed  upon  the  following  language  in  the  count,  which 
originated  as  a  claim  in  appellant's  application:  ''The  pole 
shoe  on  the  outer  pole  being  deeper  than  the  pole  shoe  on  the 
central  pole,  such  that  its  under  face  is  lower  than  the  under 
face  of  the  pole  shoe  on  the  central  pole."  Appellant  contends 
that  the  last  clause  so  defines  the  word  **deeper"  as  to  make  it 
synonymous  with  the  word  "lower,"  thus  making  this  portion  of 
count  call  merely  for  an  outer  pole  shoe  with  its  under  face 
lower  than  the  central  pole  shoe.  All  of  the  tribunals  of  the 
Patent  Office,  however,  held  that  this  word  should  be  construed 
as  equivalent  to  "thicker."  It  seems  hardly  probable  that  ap- 
pellant would  have  used  a  word  in  a  sense  which  apparently 
he  knew  to  be  ambiguous,  and  then  have  followed  it  with  a 
clause  of  twenty  words  to  explain  that  lower  was  meant,  when 
the  whole  claim  could  have  been  left  free  from  doubt  by  the 
use  of  the  word  "lower"  in  place  of  "deeper"  in  the  first  in- 
stance, thus  rendering  a  defining  clause  unnecessary.  If  given 
the  construction  adopted  by  the  tribunals  of  the  Patent  Office, 
effect  may  be  given  to  every  word  in  the  claim,  since,  in  the 
state  of  the  art,  the  use  of  an  outer  pole  shoe  of  great  thick- 
ness than  the  central  pole  shoe  would  insure  the  former  being 
lower  than  the  latter.  That  this  was  the  intention  of  appel- 
lant is  borne  out  by  the  following  language  in  his  specification : 
"It  is  noted  that  I  have  shown  the  pole  shoe  *c'  of  such  dimen- 
sions that  its  active  face  will  be  lower  than  the  active  face  of 
the  central  pole  shoe  'b.'  *  *  *  The  depth  of  the  pole 
ring  *c'  is  also  of  advantage  mechanically,  since  the  ring  will 
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be  very  strong  in  a  vertical  direction,  and  therefore  capable  of 
withstanding  the  heavy  blows  which  it  receives  when  the  com- 
pleted magnet,  which  may  readily  weigh  5,000  pounds,  is 
dropped  upon  piles  of  iron  and  steel."  In  the  first  sentence 
quoted,  the  language  is  somewhat  similar  to  that  of  the  claim. 
The  word  "dimensions"  there  used  could  only  be  applied  to 
thickness.  In  the  second  sentence,  the  word  "depth"  is  used  as 
synonymous  with  thickness,  since  otherwise  there  would  be  no 
difference  in  the  vertical  strength.  While  it  is  true  that  there 
is  nothing  in  this  record  to  show  that  such  a  limitation  as  that 
imposed  by  the  tribunals  below  is  necessary  to  sustain  the 
validity  of  the  claim,  yet  this  structure  is  shown  in  appellant's 
Patent  Office  drawing,  and,  if  he  thought  it  advisable  to  limit 
himself  thereto,  it  is  not  within  the  province  of  this  court  to 
reconstruct  his  claim. 

A  test  claimed  by  appellant  to  constitute  a  reduction  to  prac- 
tice was  made  at  South  Chicago,  Illinois,  which,  if  sustained, 
would  give  appellant  priority.  It  is  conclusively  shown,  how- 
ever, that  the  magnet  tested  had  a  central  pole  shoe  1/16  of 
an  inch  thicker  than  the  outer  shoe,  and,  though  it  seems  to 
have  worked  perfectly,  it  cannot  be  held  to  constitute  a  reduc- 
tion to  practice,  since  the  magnet  was  not  constructed  strictly 
in  conformity  with  the  claim  in  issue. 

The  next  question  presented  is  whether  or  not  a  device 
known  as  the  "Latrobe  magnet"  constituted  a  reduction  to  prac- 
tice. This  magnet  was  one  half  the  size  of  the  one  tested  at 
South  Chicago.  The  tribunals  of  the  Patent  Office  held  that, 
although  the  drawings  by  which  this  magnet  was  made  called 
for  an  outer  pole  shoe  1/16  of  an  inch  thicker  than  the  central 
pole  shoe,  the  evidence  was  insufficient  to  establish  the  fact 
that  the  completed  structure  conformed  accurately  to  the  di- 
mensions called  for  in  the  drawings.  We  have  examined  the 
record  carefully,  and  agree  with  their  conclusion  on  this  point. 
Appellant  is  here  not  alone  with  the  burden  attaching  to  the 
jimior  party,  but  with  the  additional  burden  imposed  by  the 
imanimous  decisions  of  the  Patent  Office  against  him.  An  in- 
accuracy in  following  the  drawings  of  1/16  of  an  inch  in  the 
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relative  thicknesses  of  the  pole  shoe,  in  a  device  about  2  feet 
wide  and  6  inches  high,  would  be  sufficient  to  prevent  this  de- 
vice from  constituting  a  reduction  to  practice;  hence  the  ne- 
cessity of  some  proof  to  the  effect  that  the  completed  magnet 
conformed  strictly  to  the  requirements  of  the  drawings.  The 
question,  it  must  be  conceded,  is  an  exceedingly  close  one.  We 
are  not  satisfied,  however,  that  error  has  been  committed. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed,  and 
the  clerk  is  directed  to  certify  these  proceedings  as  by  law  re- 
quired. Affirmed. 


CONSUMERS  COMPANY  v.  HYDROX  CHEMICAL  CO. 


Tbademakks;  Tbadekabk  Use;  Opposmoif  to  Registeaiior ;  Dbbcup- 

TIVE  PBOPEBmSS. 

1.  A  trademark  is  not  acquired  by  the  invention  or  discovery  of  a  word 

or  symbol,  or  by  advertisement,  but  only  by  attaching  or  affixing 
it  to  certain  articles  of  merchandise.  (Citing  Battle  Creek  Sami- 
tarium  Co.  v.  FuUer,  30  App.  D.  C.  411-416;  Illinoie  Match  Co,  v. 
Broomall,  34  App.  D.  C.  427-429 ;  and  Hump  H<Urpin  Co.  v.  De  Long 
Hook  d  Eye  Co.  39  App.  D.  C.  484-489.) 

2.  A  trademark  does  not  apply  to  other  articles  of  merchandise  not  of  the 

same  descriptive  properties  as  those  to  which  it  has  been  attached 
or  affixed. 

3.  Opposition  to  the  registration  of  "Hydrox"  as  a  trademark  for  perox- 

ide of  hydrogen  is  properly  dismissed,  although  the  same  word  has 
previously  been  employed  by  opponent  as  a  mark  for  distilled  and 
carbonated  waters  and  certain  soft  drinks,  since  such  products,  be- 
ing for  use  as  beverages,  are  not  of  the  same  descriptive  properties 
and  of  the  same  class  of  goods  as  peroxide  of  hydrogen,  which  is  a 
pharmaceutical  preparation,  the  use  of  which  is  as  a  disinfectants 
and  which  does  not  reasonably  come  within  the  natural  expansion 
of  opponent's  business;  and  this  even  though  peroxide  of  hydro- 
gen contains  96  per  cent  of  distilled  water.  (Citing  Murmlo  Co.  v. 
National  Lead  Co.  36  App.  D.  C.  641 ;  Johnson  Educator  Food  Co.  v. 
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Smith,  37  App.  D.  C.  107,  and  Hump  Hairpin  Co,  y.  D€  Long  Hook 
d  Eye  Co,  39  App.  D.  C.  484.) 

No.  835.    Patent  Appeals.    Submitted  March  12,  1913.    Decided  April  7, 

1913. 

HsABiiro  on  an  appei^l  from  a  decision  of  the  Commissioners 
of  Patents  dismissing  an  opposition  to  the  registration  of  a 
trademark.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  L.  8.  Bacon,  Mr.  Joseph  H.  Milans,  and  Mr.  James  B. 
Offield  for  the  appellant 

Mr.  Ernest  Hopkinson  and  Mr.  Edward  W.  Vaill,  Jr.,  for 
the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

Appeal  from  a  decision  of  the  Commissioner  of  Patents  dis- 
missing an  opposition  by  the  Consumer's  Company  to  the  reg- 
istration of  a  trademark  applied  for  by  the  Hydrox  Chemical 
Company. 

January  7th,  1910,  the  Hydrox  Chemical  Company  applied 
for  the  registration  of  "Hydrox"  as  a  trademark  for  peroxide 
of  hydrogen.  The  mark  having  been  allowed  for  publication, 
the  Consumers  Company  filed  an  opposition  thereto. 

The  opposition  alleges  that  a  predecessor  under  whom  it  de- 
rives title  coined  the  fanciful  word,  "Hydrox,"  January  1, 
1892,  as  a  trademark  for  distilled  and  carbonated  waters,  and 
applied  the  same  to  bottles,  boxes,  and  other  forms  of  contain- 
ers for  said  waters.  Said  word  was  the  only  name  or  mark 
used  to  designate  its  said  products,  and  large  sums  of  money 
were  expended  in  advertising  and  popularizing  said  mark  as  a 
symbol  of  purity  for  its  said  products.  The  mark  is  the  dis- 
tinguishing trademark  for  the  products  of  opponent,  and  has 
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been  used  as  a  trademark  for  distilled  and  carbonated  waters 
and  allied  products  from  January  1,  1892,  to  present  date. 

Distilled  water  being  the  basis  of  many  other  products,  op- 
ponent added  new  products  which  would  naturally  come  with- 
in the  same  class.  Those  named  are  "Hydrox"  beverages,  such 
as  Birch  Beer,  Ginger  Ale,  Lemon  Soda,  Root  Beer,  and  Sar- 
saparilla,  in  1898 ;  metal  coolers  for  holding  Hydrox  water  and 
artificial  ice  in  190G;  *^Hydrox"  ice  cream  in  1910;  peroxide 
of  hydrogen  in  1908,  under  the  trademark,  "Uydrox."  Per- 
oxide of  hydrogen  would  naturally  come  within  the  line  of  ar- 
ticles manufactured  by  opponent,  as  the  basis  of  such  product  is 
substantially  96  per  cent  distilled  water.  The  opposition  was 
demurred  to  by  the  Hydrox  Chemical  Company,  and  this  ap- 
peal is  from  a  decision  sustaining  the  same. 

It  appears  from  the  opposition  that  "hydrox''  is  a  word 
coined  by  the  opponent  January  1,  1892,  and  was  then  adopted 
and  used  by  it  as  a  trademark  for  distilled  and  carbonated 
waters.  This  was  extended  to  Birch  Beer  and  other  "soft 
drinks"  in  1898.  It  was  extended  to  nothing  else  prior  to  the 
use  of  the  word  as  a  trademark  by  the  Hydrox  Chemical  Com- 
pany, July  19,  1905,  for  peroxide  of  hydrogen. 

It  is  settled  law  in  this  court,  that  a  trademark  is  not  ac- 
(fuired  by  the  invention  or  discovery  of  a  word  or  symbol,  or 
by  advertisement.  It  only  becomes  a  trademark  by  attaching 
or  affixing  it  to  certain  articles  of  merchandise.  Battle  Creek 
Sanitarium  Co,  v.  Fuller,  30  App.  D.  C.  411-416;  Illinois 
Match  Co.  V.  Broomall,  34  App.  D.  C.  427-429 ;  Hump  Hair- 
pin Co.  V.  De  Long  Hook  &  Eye  Co.  39  App.  D.  C.  484-489. 
The  trademark  so  acquired  does  not  apply  to  other  articles  not 
of  the  same  descriptive  properties.  The  question  is  whether 
peroxide  of  hydrogen  is  a  product  of  the  same  descriptive 
properties  as  distilled  and  carbonated  waters  and  the  beverages 
before  mentioned  ?    Does  it  belong  to  the  same  class  of  goods  ? 

Peroxide  of  hydrogen  is  a  pharmaceutical  preparation;  its 
use  is  as  a  disinfectant.  The  products  of  the  opponent  are  for 
use  as  beverages.  The  fact  that  the  peroxide  may  consist  of 
96  per  cent  distilled  water  does  not  bring  it  within  the  class 
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of  goods  manufactured  and  sold  by  the  opponent ;  nor  is  it  a 
preparation  that  would  reasonably  come  within  the  natural  ex- 
pansion of  opponent's  business.  Many  other  pharmaceutical 
preparations  contain  large  percentages  of  distilled  water. 

The  opposition  does  not  show  that  the  opponent  would  sus- 
tain any  legal  damage  by  the  registration  of  "Hydrox"  as  a 
trademark  for  peroxide  of  hydrogen;  and  the  Commissioner 
was  right  in  dismissing  the  opposition. 

Without  discussing  the  question  further,  it  is  sufficient  to  re- 
fer to  the  following  cases  for  the  principle  controlling  this  case 
Muralo  Co.  v.  National  Lead  Co.  36  App.  D.  C.  541-543 
Johnson  Educator  Food  Co.  v.  Smithy  37  App.  D.  C.  107 
Hmnp  Hairpin  Co.  v.  De  Long  Hook  &  Eye  Co.  39  App.  D.  C. 
484-488. 

The  decision  is  affirmed;  and  this  decision  will  be  cer- 
tified to  the  Commissioner  of  Patents.  Affirmed. 


HEWLETT  V.  STEINBERGER. 


Patents;  Intbbference ;  Pbioritt. 

1.  Claims  in  mn  application  for  a  patent  should  be  given  the  broadest  inter- 

pretation consistent  with  their  terms  (citing  Lindmark  v.  Hodgkin- 
8on,  31  App.  D.  C.  612;  Viele  v.  Cumminga,  30  App.  D.  C.  455;  Miel 
V.  Young,  29  App.  D.  C.  481 ) ,  so  where  the  "corrugations"  in  the  disc 
strain  insulators  for  electric  conductors  of  one  of  the  parties  to  an 
interference,  properly  positioned,  perform,  and  were  intended  to  per- 
form, substantially  the  same  function  of  the  so-called  "flanges"  and 
"collars"  of  the  issue,  the  terms  are  to  be  taken  as  synonymous. 

2.  Where  the  invention  in  issue  in  an  interference  was  disclosed  by  the 

junior  applicant  therein  to  the  senior  applicant's  companion  in  a 
previous  joint  application  covering  the  same  invention,  which  has 
been  abandoned,  and  neither  the  senior  applicant  nor  his  former  com- 
panion has  been  called  to  testify  that  the  disclosure  was  not  communis 
eated  to  him,  the  presiunption  is  that  it  was,  and  the  junior  appli- 
cant is  properly  awarded  priority  of  invention. 
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No.  836.    Patent  Appeals.     Submitted  March  12,  1913.    Decided  April  7, 

1913. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  O.  Davis,  Mr.  John  F.  Bartlett,  and  Mr.  Mel- 
ville Church  for  the  appellant. 

Mr.  Charles  H.  Wilson  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court : 

Appeal  from  an  award  of  priority  in  a  Patent  OflSce  inter- 
ference proceeding. 

The  invention  is  for  disc  strain  insulators  for  electric  con- 
ductors, designed  mechanically  to  secure  and  electrically  in- 
sulate two  connecting  parts.  The  object  sought  to  be  ac- 
complished was  to  prevent  current  creepage  over  the  surface  of 
the  insulator  in  wet  weather  as  well  as  in  dry.  To  accomplish 
this  result  irregularities  in  the  surface  of  the  sides  of  the 
disc  are  provided,  which  are  so  arranged  as  to  increase  its 
surface  without  increasing  its  diameter,  and  also  to  prevent 
the  formation  of  a  film  of  water  on  both  sides  of  the  insulator 
at  the  same  time.  In  the  claims  these  irregularities  are  called 
"flanges,"  "annular  collars,"  and  "collars."  The  claims  read 
as  follows : 

"1.  A  disc  strain  insulator  comprising  suspension  members, 
a  mass  of  insulating  material  partially  enveloping  the  same, 
said  mass  being  provided  centrally  with  a  disc  integral  there- 
with and  lying  substantially  in  the  general  equatorial  plane 
of  said  mass,  and  further  provided  with  flanges  extending  in 
opposite  directions  from  said  equatorial  plane. 

"2.  A  disc  strain  insulator  comprising  suspension  members, 
a  mass  of  insulating  material  partially  enveloping  the  same 
and  having  a  disc  portion,  said  disc  portion  being  provided  with 
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annular  collars  extending  in  opposite  directions  and  in  the 
general  direction  of  said  suspension  members. 

"3.  A  disc  strain  insulator  comprising  strain  members,  a  body 
of  insulating  material  partially  enveloping  the  same  and 
having  a  comparatively  large  disc,  said  disc  being  provided 
with  collars  integral  therewith  and  extending  in  opposite  di- 
rections." 

Louis  Steinberger  is  the  president  and  general  manager  of 
the  Electrose  Manufacturing  Company,  of  Brooklyn,  New  York, 
and  a  prolific  inventor  in  the  art  to  which  the  claims  of  the 
issue  relate.     In  1902  he  conmienced  sending  to  the  Niagara 
Falls  Power  Company  insulating  material  known  in  the  art  as 
electrose,  and  various  devices  made  therefrom,  for  the  pur- 
pose   of   testing,    so    as   to   demonstrate   dielectric    qualities, 
strength,  etc.     At  that  time,  and  for  several  years  thereafter, 
an  electrical  engineer  by  the  name  of  H.  W.  Buck  was  con- 
nected with  said  power  company.    The  relations  between  Stein- 
berger's  company  and  the  power  company  continued  without 
interruption,  and,  on  September  28,  1905,  Buck,  for  the  power 
company,  wrote  Steinberger  for  an  experimental  insulator  "to  be 
made  up  of  a  disc  of  electrose  with  an  electrose  hub  welded  to 
the  center  of  the  disc  on  either  side."    A  sketch  accompanied 
this  letter.     On  the  next  day  Steinberger  replied  that  he  would 
be  glad  to  construct  such  an  insulator  at  the  expense  of  his 
company,  advising  Buck  that  they  "could  construct  the  die 
so  as  to  mold  the  disc  and  hubs  integrally,  and  ^also  mold  the  two 
eye  bolts  into  the  hubs."     He  further  advised  Buck  that  the 
disc  could  be  made  14  inches  in  diameter,  instead  of  12  as  sug- 
gested by  Buck.     Buck,  in  replying  to  this  letter,  did  not  refer 
to  the  suggestion  about  the  integral  relation  between  the  disc 
and  the  hub,  which,  it  may  be  here  noted,  is  a  feature  of  the 
claims  in  issue.     Buck,  however,  did  request  Steinberger  to 
send  him  "a  rough  sketch  showing  exact  arrangement  of  the 
insulator*^  to  be  made.     Thereupon,  on  October  7,  1905,  Stein- 
berger wrote  Buck  in  considerable  detail  concerning  the  in- 
sulator to  be  made  and  inclosed  sketches  as  requested  by  Buck. 
These  sketches  showed  a  disc  strain  insulator  having  oppositely 
Vol.  XLw— 19. 
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extending  protective  parts  in  the  form  of  corrugations  upon 
both  sides  of  the  disc.  They  also  showed  integrally  formed, 
centrally  located,  hub  portions  and  molded-in  strain  members. 
Of  course,  these  sketches  were  very  much  smaller  than  the 
proposed  insulator.  In  his  letter  Steinberger  said:  '*0n  the 
inclosed  sketch  marked  Xo.  2,  please  note  that  we  have  indi- 
cated the  surface  of  the  disc  as  being  corrugated.  Our  object 
for  corrugating  the  planes  of  the  disc  is  to  provide  additional 
surface  without  increasing  the  diameter  of  the  disc,  thereby 
providing  for  surface  leakage,  and  enabling  you  to  impress 
greater  voltage  than  you  could  on  a  disc  with  plain  surfaces." 
He  also  directed  attention  to  "our  new  suggestions  regarding  the 
modifications  of  the  surface  of  the  disc,  the  tapering  form  of 
the  disc,  also  a  modified  form  of  the  hub  portion  of  the  disc" 
On  October  11th  Buck  replied,  and  in  alluding  to  the  feature 
of  the  corrugations,  said :  "In  regard  to  the  corrugation  on  the 
disc  which  you  have  shown  in  one  of  your  sketches,  I  believe 
this  might  be  of  advantage  tunder  certain  conditions,  but  for 
the  purposes  of  my  test  I  should  prefer  to  have  a  smooth  sur- 
face." Nor  did  he  adopt  Steinberger's  suggestions  as  to  the 
integrally  formed,. centrally  located,  hub  portion,  but  did  adopt 
the  suggested  idea  of  the  tapering  form  of  disc. 

In  June,  1907,  Steinberger,  in  reading  a  copy  of  the  "Ameri- 
can Institute  of  Electrical  Engineers,''  noticed  an  article  therein 
describing  a  system  of  high  tension  insulation  which,  according 
to  the  article,  had  been  developed  by  Buck  and  Edward  N. 
Hewlett,  the  appellant  herein.  Shortly  thereafter  Steinberger 
saw  Buck,  and,  in  a  friendly  way,  criticized  the  article  and 
claimed  the  invention  himself.  Buck  did  not  question  Stein- 
berger's  claim.  Prior  to  this,  on  February  15,  1906,  and,  of 
course,  without  the  knowledge  of  Steinberger,  Hewlett  and 
Buck  had  filed  in  the  Patent  Office  an  application  for  this 
very  invention,  which  application,  before  filing,  was  assigned 
to  the  General  Electric  Company.  On  April  20,  1907,  the 
present  Hewlett  application  was  filed,  and  also  assigned  to  the 
General  Electric  Company.  While  this  application  was  for 
the  same  invention,   no  reference  was  made  therein  to  the 
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prior  joint  application,  and  both  applications  were  for  some 
time  thereafter  prosecuted  by  the  General  Electric  Company. 
The  joint  application  became  abandoned  for  failure  of  prosecu- 
tion on  November  16,  1909.  No  testimony  whatever  has  been 
taken  in  behalf  of  Hewlett.  Steinberger  has  taken  the  stand 
and  also  introduced  corroborative  evidence. 

The  application  of  Steinberger  was  filed  January  20,  1908, 
and  each  of  the  tribunals  of  the  Patent  Ofiice  found  lack  of 
diligence  on  his  part,  and  each  disposed  of  the  case  upon  the 
question  of  originality,  that  is,  whether  Steinberger's  said 
letter  of  October  7,  1905,  with  its  inclosed  sketches,  amounted 
to  a  disclosure  of  the  invention  to  Buck.  The  Examiner  of  In- 
terferences stated  that  plain  insulators  at  that  time  were  old, 
but  that  the  use  of  corrugations  upon  the  disc  type  of  insulators, 
as  suggested  by  Steinberger,  was  new.  He  concluded,  how- 
ever, that  the  "flanges"  or  "collars"  of  the  insulators  covered 
by  the  issue  are  more  than  corrugations,  and  hence  that  there 
was  no  disclosure  to  Buck.  In  no  other  respect  did  the  Ex- 
aminer criticize  the  Steinberger  disclosure.  It  is  apparent, 
therefore,  that  the  criticism  with  reference  to  the  character  of 
the  corrugations  was  one  solely  of  degree.  'The  Examiner  in 
Chief  directed  attention  to  the  contention  of  Hewlett  that,  even 
assuming  a  disclosure  by  Steinberger  to  Buck,  the  evidence  was 
insufficient  to  support  the  conclusion  that  Hewlett  derived  the 
invention  from  Buck.  Answering  this  contention  they  well 
said:  "It  appears,  however,  that  upon  February  15,  1906,  prior 
to  the  filing  of  Hewlett's  application,  but  after  Steinberger's 
disclosure  to  Buck,  Hewlett  and  Buck  filed  an  application  as 
joint  inventors,  disclosing  the  invention  in  issue.  This  cir- 
cumstance, taken  in  connection  with  the  fact  that  Hewlett 
has  not  taken  the  stand  to  assert  that  he  did  not  derive  from 
Buck,  makes  Hewlett's  position  an  impossible  one,  so  far  as  this 
point  is  concerned."  They  then  suggested  that  each  of  the 
counts  of  the  issue  would  be  fully  satisfied  in  the  alleged  dis- 
closure by  Steinberger  to  Buck,  "if  the  word  ^flanges/  in  count 
1,  and  the  word  'collars,'  in  counts  2  and  3,  should  be  con- 
strued as  of  sufficient  breadth  to  include  the  projections  which 
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are  formed  in  the  exhibit  construction  by  reason  of  the  fact 
that  the  surfaces  of  the  disc  are  corrugated."  They  then  found 
that  each  count  defines  "a  supposed  combination  in  an  insulating 
disc  of  the  oppositely  extending  flanges  or  collars  and  the  central 
mass  of  insulating  material  partially  enveloping  the  supports." 
After  discussing  two  possible  interpretations  of  the  claims,  under 
one  of  which  Steinberger  could  be  said  to  have  made  a  full  dis- 
closure to  Buck,  they  said:  "We  have  found  it  diflScult  to 
fasten  upon  one  rather  than  the  other  of  the  two  interpretations 
urged  upon  us  by  the  parties."  They  resolved  the  doubt,  how- 
ever, in  favor  of  Hewlett,  and  therefore  affirmed  the  decision 
of  the  Examiner  of  Interferences.  The  Commissioner  directed 
attention  to  the  fact  that  the  disc  to  which  Steinberger  referred 
in  his  correspondence  with  Buck  was  to  be  14  inches  in  diameter, 
and  hence  that  the  relative  measurements  of  the  device  shown 
in  the  sketches  sent  Buck  were  to  be  proportionately  increased ; 
in  other  words,  that  a  disc  14  inches  in  diameter,  with  the 
corrugations  suggested  in  Steinberger's  letter  and  sketches, 
would  present  quite  a  different  appearance  from  a  disc  one 
fifth  that  size.  The  Commissioner  then  demonstrated  very 
clearly,  we  think,  that  Steinberger,  at  the  time  of  this  dis- 
closure, had  in  mind  the  idea  of  so  constructing  his  device  that 
it  would  divert  moisture,  and  that  the  device  described  in  the 
letter  to  Buck  and  shown  in  said  sketches  was  capable  of  ac- 
complishing this  result.  The  Commissioner  tersely  concluded : 
"The  invention  of  this  issue,  as  in  other  cases,  is  a  thing,  and 
not  words,  and  in  the  light  of  the  record  the  refinements  of 
language  should  not  control;  and  the  words  'corrugations,' 
^flanges,'  and  'collars,'  as  used  in  this  case,  are  held  to  be 
synonymous."  We  fully  agree  with  the  finding  of  the  Com- 
missioner that  the  corrugations  of  Steinberger,  being  properly 
positioned,  perform,  and  were  intended  to  perform,  substantially 
the  same  fimction  of  the  so-called  "flanges"  and  "collars"  of  the 
issue.  The  terms  are  therefore  synonymous,  as  used  in  this 
record.  This  conclusion  recognizes  the  rule  that  claims  should 
be  given  the  broadest  interpretation  consistent  with  their  terms. 
TAndmarh  v.  Hodghinson,  31  App.  D.  C.  612 ;  Viele  v.  Cumr 
mings,  30  App.  D.  C.  455 ;  Niel  v.  Yovng,  29  App.  D.  C.  481. 
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It  is  singular^  indeed,  that  intelligent  men  like  Buck  and 
Hewlett  could  not  determine  whether  they  were  joint  inventors 
or  whether  Hewlett  was  the  sole  inventor,  and  it  is  also  signifi- 
cant, in  view  of  the  disclosure  to  Buck,  that  the  original  joint 
application  should  have  been  abandoned  in  favor  of  the  later 
Hewlett  application.  It  is  still  more  significant  that  Hewlett, 
whose  joint  application  with  Buck  was  filed,  as  we  have  seen, 
a  few  months  after  Steinberger's  disclosure  to  Buck  (which 
application  was  not  finally  abandoned  imtil  about  three  and 
one-half  years  later),  was  not  called  as  a  witness.  On  the 
face  of  the  record,  therefore.  Buck  and  Hewlett  have  sworn 
that  they  were  joint  inventors  of  the  subject-matter  of  the  issue, 
and  Hewlett  has  sworn  that  he  was  the  sole  inventor  of  such 
subject-matter.  These  apparently  inconsistent  positions  are 
unexplained.  Had  the  joint  application  been  involved  in  this 
interference,  a  disclosure  to  one  of  the  joint  applicants  would 
have  constituted  disclosure  to  the  other.  Since  neither  Hew- 
lett nor  Buck  has  been  called  to  testify  that  the  disclosure  of 
Steinberger  was  not  communicated  to  Hewlett,  the  presump- 
tion is  that  it  was.  Certainly  Hewlett's  oath  in  his  own  appli- 
cation does  not  overcome  that  presumption,  for,  in  addition  to 
the  fact  that  he  had  theretofore  sworn  that  he  and  Buck  were 
joint  inventors,  the  joint  application  was  not  abandoned  until 
the  exigencies  of  the  case  apparently  demanded  it 

The  decision  is  affirmed.  Affirmed. 


RE  QOMPERS. 


Contempt;  Botcott;  Injunction;  CoNSTmiTioNAL  Law;  Fbbbdou  of 
Speech  and  Press;  Trial;  Judgment;  Limitations  op  Actions; 
Laches;  Penalties;  Appeal  and  Error. 

1.  A  decree  enjoining  a  labor  organization  and  its  officers  from  boycotting 
the  business  or  products  of  an  employing  manufacturer,  and  from 
publishing  in   its  official  organ   or  elsewhere  his  name  in   its  ''We 
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Don't  Patronize"  or  "Unfair"  list,  and  from  making  any  written  or 
oral  statement  calling  attention  to  the  fact  that  a  boycott  had  been 
waged  or  his  products  declared  unfair,  is  not  void  as  abridging  the 
right  of  free  speech  and  the  freedom  of  the  press.  (Following  Oom- 
pera  v.  Buck's  Stove  d  Range  Co.  33  App.  D.  C.  516.) 

2.  A  decree  enjoining  a  boycott  by  a  labor  organization,  and  forbidding 

the  publication  of  an  employing  manufacturer's  name  on  its  "We 
Don't  Patronize"  or  "Unfair"  list,  continues  in  force  notwithstand- 
ing its  modification  on  appeal,  where  the  decree  as  modified  was 
never  certified  back  to  the  trial  court  for  entry. 

3.  An  ofitcer  of  a  labor  organization  who  is  enjoined  from  boycotting  the 

business  or  pioducts  of  an  employing  manufacturer,  and  from  pub- 
lishing in  its  official  organ  or  elsewhere  his  name  in  its  ''We  Don't 
Patronize"  or  "Unfair"  list,  and  from  making  any  written  or  oral 
statement  calling  attention  to  the  fact  that  a  boycott  had  been  waged 
or  its  product  declared  unfair,  may  be  found  guilty  of  contempt  in 
publishing  defiant  articles  which  kept  the  attention  of  the  public 
fixed  on  the  fact  that  the  boycott  had  been  waged  and  the  products 
declared  unfair,  though  the  producer's  name  was  removed  from  the 
list  after  the  injunction  became  effective,  and  though  it  does  not 
appear  that  the  boycott  thereafter  continued.  (Citing  American 
Federation  of  Labor  v.  Buck's  Stove  d  Range  Co,  33  App.  D.  C.  83. 
32  L.R.A.(N.S.)  748.) 

4.  A  boycott  by  a  labor  organization  against  the  products  of  an  employing 

manufacturer  is  continued  by  a  resolution  passed  at  a  convention  of 
the  organization,  subjecting  members  to  a  fine  and  expulsion  for  non- 
payment thereof  in  case  they  purchase  the  manufacturer's  products, 
so  as  to  render  guilty  of  contempt  for  the  violation  of  an  injunction 
against  the  boycott,  an  officer  of  the  organization  who  confessedly 
bears  a  share  of  the  responsibility  for  the  passage  of  the  resolution, 
in  that  he  presided  at  the  convention  which  adopted  it.  (Citing 
Gompers  v.  Buek^s  Stove  d  Range  Co,  33  App.  D.  C.  516.) 

5.  Objections  to  the  admission  and  rejection  of  testimony  without  specific 

assignments  of  error  will  not  be  examined  on  an  appeal  from  a  judg- 
ment, unaccompanied  by  findings  of  fact,  adjudging  one  guilty  of 
contempt  in  general,  in  a  proceeding  tried  by  the  court,  where  there 
is  sufficient  evidence  to  support  the  judgment. 

6.  On  an  appeal  from  a  judgment  in  a  proceeding  tried  by  the  court,  find- 

ing one  guilty  of  contempt  in  general,  objections  to  the  admission 
and  exclusion  of  testimony,  in  the  absence  of  specific  assignments 
of  error,  will  be  deemed  to  have  been  waived,  where  they  are  so 
indefinite  that  counsel  seemed  not  to  think  them  sufficient  to  require 
argument. 
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^ooeedings  for  contempt  are  aui  generis,  partaking  of  some  of  the  ele- 
ments of  both  civil  and  criminal  proceedings,  but,  strictly  speaking, 
they  are  neither  civil  nor  criminal,  but  belong  to  a  class  of  proceed- 
ings inherent  in  the  court  and  deemed  essential  to  its  existence. 

8.  Section  725,  U.  S.  Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  583,  does  not 

confer  jurisdiction,  but  merely  limits  the  inherent  power  to  Federal 
courts  to  punish  contempt,  and  prescribes  the  punishment.  (Citing 
Pierce  v.  United  States,  37  App.  D.  C.  582.) 

9.  The  report  of  a  committee  appointed  by  the  court  to  ascertain  if  there 

is  reasonable  cause  to  believe  that  contempt  has  been  committed  by 
a  violation  of  the  court's  injunction  is  not  a  criminal  information 
which  will  bring  contempt  proceedings  instituted  thereon  within  the 
purview  of  sec.  1044,  U.  S.  Rev.  Stat.  U.  S.  Comp.  Stat.  1991,  p.  726, 
limiting  the  time  within  which  informations  may  be  instituted. 

10.  Criminal  contempt  is  not  a  crime  within  the  meaning  of  sec.  1044,  U.  S. 

Rev.  Stat.,  providing  that  no  person  shall  be  prosecuted  for  an  offense 
unless  the  indictment  is  found  or  the  information  is  instituted  within 
three  years  after  the  commission  of  the  offense.  (Mr.  Chief  Justice 
Shepabd  dissenting.) 

11.  Lapse  of  nearly  three  years  since  original  contempt  proceedings  were 

instituted  does  not  constitute  laches  which  will  preclude  further  pro- 
ceedings, where  the  original  proceedings  were  instituted  without 
delay,  and,  upon  reversal  upon  appeal  and  remandment  for  such  fur- 
ther proceedings  as  might  seem  advisable,  the  further  proceedings 
were  instituted  with  extreme  promptness. 

12.  The  supreme  court  of  the  District  of  Columbia  is  a  single  court  of  gen- 

eral jurisdiction,  and  the  mere  fact  that  the  various  jurisdictions  are 
by  the  rule  divided  and  assigned  to  different  judges  does  not  in  any 
way  affect  the  general  jurisdiction  of  the  court. 

13.  Contempt  proceedings  for  the  violation  of  an  injunction  issued  by  the 

supreme  court  of  the  District  of  Columbia,  when  certified  back  to 
that  court  by  this  court  for  dismissal  without  prejudice,  may  be  certi- 
fied by  the  equity  division  which  issued  the  injunction,  to  the  other 
equity  division,  and  further  proceedings  may  be  therein  instituted. 

14.  An  objection  to  the  appointment  of  a  United  States  Commissioner  to 

take  testimony  in  contempt  proceedings  in  the  supreme  court  of  the 
District  of  Columbia,  for  the  violation  of  an  injunction  issued  by  it 
will  not  be  considered  on  appeal  where  all  testimony  was  taken  in 
open  court. 

15.  A  suggestion  by  a  committee  of  the  bar  appointed  by  the  court,  that 
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respondents  in  contempt  proceedings  for  the  yiolation  of  an  injunc- 
tion make  apology  and  give  assurance  of  such  future  submission  to 
the  court  as  would  answer  the  purpose  of  vindicating  its  authority; 
the  willingness  of  the  court  up  to  the  time  of  pronouncing  sentence 
to  accept  a  compliance  with  the  suggestion  as  a  purging  of  the  re- 
spondents of  contempt;  and  the  fact  that  the  suggestion  was  met  with 
defiance, — ^are  elements  to  be  considered  in  measuring  the  respondents* 
intent  and  temper.     (Mr.  Chief  Justice  Shepahd  dissenting.) 

16.  A  writ  of  error  is  not  essential  to  the  review  by  this  court  of  a  judg- 

ment of  the  supreme  court  of  the  District  of  Columbia  in  contempt 
proceedings,  where  the  judgment  shows  on  its  face  an  abuse  of  dis- 
cretion. 

17.  A  judgment  of  the  supreme  court  of  the  District  of  Columbia  punishing 

a  person  for  contempt  may  be  modified  by  this  court  for  excessiveness, 
as  constituting  an  abuse  of  discretion,  in  view  of  27  Stat,  at  L.  434, 
chap.  74,  creating  the  latter  court,  and  giving  it  power  to  affirm,  re- 
verse, or  modify  on  appeal  a  final  order,  judgment,  or  decree  of  the 
supreme  court.  (Citing  Billinga  v.  Fields  36  App.  D.  C.  16,  and  dis- 
tinguishing Oompera  v.  Biwk'a  Stave  d  Range  Co,  33  App.  D.  C.  516.) 

18.  In  the  absence  of  reversible  error  in  the  trial  below,  this  court,  having 

the  power  to  reduce  the  punishment,  will  not  reverse  a  judgment  for 
contempt  and  order  a  new  trial  upon  the  ground  of  excessive  punish- 
ment, but  will  modify  the  decree  by  fixing  a  reasonable  punishment. 

19.  Imprisonment  for  one  year,  six  months  and  three  months  respectively, 

imposed  upon  officers  of  a  labor  organization  in  contempt  proceedings, 
for  the  violation  of  an  injunction  against  boycotting  and  blacklisting 
an  employing  manufacturer,  was  deemed  excessive  and  was  modified 
on  appeal  in  view  of  the  fact  that  under  sec.  5399,  U.  S.  Rev.  Stat. 
U.  S.  C^mp.  Stat.  1901,  p.  3656,  the  maximum  penalty  that  could  be 
imposed  in  a  criminal  prosecution  for  the  same  acts  is  $500  or  im- 
prisonment for  three  months,  or  both;  and  the  further  fact  that  the 
dispute  was  adjusted  and  the  boycott  terminated  before  the  trial 
below;  and  this  court  ordered  the  imprisonment  of  the  leading  con- 
temner for  thirty  days,  and  the  imposition  upon  each  of  the  others 
of  a  fine  of  $500,  with  a  provision  for  their  confinement  in  case  of 
their  failure  to  pay  the  fine. 

No.  2477.     Submitted  February  26,  1913.     Decided  May  5,  1913. 

Hearing  on  an  appeal  by  the  respondents  from  three  separate 
judgments  of  the  Supreme  Court  of  the  District  of  Columbia 
convicting  them  of  contempt  of  court  and  imposing  a  punish- 
ment Modified, 
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D.  C]  Statement  of  the  Case. 

The  CouKT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  three  separate  judgments  of  the  su- 
preme court  of  the  District  of  Columbia  adjudging  appellants, 
Samuel  Gompers,  John  Mitchell,  and  Frank  Morrison,  respec- 
tively, guilty  of  contempt  of  court  The  cases  were  tried  to- 
gether, and,  by  stipulation,  brought  here  upon  the  same  record. 
The  appellants  will  be  referred  to  hereafter  as  respondents. 

It  appears  that  on  the  19th  day  of  August,  1907,  a  bill  in 
equity  was  filed  in  the  supreme  court  of  the  District  of  Colum- 
bia by  the  Buck's  Stove  &  Kange  Company,  a  corporation,  of 
St  Louis,  Missouri,  praying  for  an  order  of  injunction  to  re- 
train the  American  Federation  of  Labor  and  certain  persons, 
among  whom  were  these  respondents,  from  conducting  a  boycott 
against  the  business  of  said  company.  On  the  18th  day  of  De- 
cember, 1907,  a  temporary  restraining  order,  which  is  inserted 
in  the  margin,  was  entered  by  the  court.* 

The  indemnifying  bond  required  by  the  court  to  be  given  by 
the  complainant  company  was  filed  on  December  23,  1907.  The 

*  'This  cauBe  coming  on  to  be  heard  upon  the  petition  of  the  complainant 
for  an  injunction  pendente  lite  as  prayed  in  the  bill,  and  the  defendants' 
return  to  the  rule  to  show  cause  issued  upon  the  said  petition,  having  been 
argued  by  the  solicitors  for  the  respective  parties  and  duly  considered, 
it  is  thereupon  by  the  court,  this  18th  day  of  December,  a.  d.  1007,  ordered 
that  the  defendants,  the  American  Federation  of  Labor,  Samuel  Gbmpers, 
Frank  Morrison,  John  B.  Lennon,  James  Duncan,  John  Mitchell,  James 
O'Connell,  Max  Morris,  Denis  A.  Hayes,  Daniel  J.  Keefe,  William  D.  Huber, 
Joseph  F.  Valentine,  Rodney  L.  Thixton,  Clinton  O.  Buckingham,  Herman 
0.  Poppe,  Arthur  J.  Williams,  Samuel  R.  Cooper,  and  Edward  L.  Hickman, 
their  and  each  of  their  agents,  servants,  attorneys,  confederates,  and  any 
and  all  persons  acting  in  aid  of  or  in  conjunction  with  them  or  any  of 
them,  be,  and  they  hereby  are,  restrained  and  enjoined  until  the  final  decree 
in  said  cause,  from  conspiring,  agreeing,  or  combining  in  any  manner  to 
restrain,  obstruct,  or  destroy  the  business  of  the  complainant,  or  to  prevent 
the  complainant  from  carrying  on  the  same  without  interference  from  them 
or  any  of  them,  and  from  interfering  in  any  manner  with  the  sale  of  the 
product  of  the  complainant's  factory  or  business  by  defendants  or  by  any 
other  person,  firm,  or  corporation,  and  from  declaring  or  threatening  any 
boycott  against  the  complainant  or  its  business,  or  the  product  of  its  fac- 
tory, or  against  any  person,  firm,  or  corporation  engaged  in  handling  or 
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temporary  order  of  injunction  was  made  permanent  as  to  the 
original  defendants  on  March  23,  1908.  From  the  order  mak- 
ing the  injunction  perpetual,  an  appeal  was  taken  to  this  court. 
Xo  supersedeas  bond  was  given,  nor  any  action  taken  by  defend- 
I  ants  to  stay  the  judgment.     This  court  modified  the  decree  of 

the  court  below.     Americcm  Federation  of  Labor  v.  Buck's 
Stove  &  Range  Co.  33  App.  D.  C.  83,  32  L.R.A.(N.S.)  748. 
\  On  application  of  the  appellant  Federation  of  Labor,  the  man- 

^  date  was  stayed  pending  an  appeal  to  the  Supreme  Court  of  the 

United  States.     Before  the  case  came  on  for  hearing  in  that 

•  court,  the  differences  between  the  parties  to  the  injunction  pro- 

t  ceeding  were  settled,  and  the  appeal  was  finally  dismissed.   In- 

,  asmuch  as  the  decree  as  modified  by  this  court  was  never  certi- 

j  fied  back  to  the  supreme  court  of  the  District  for  entry,  the 

^  original  order  of  injunction  remained  in  full  force  until  the 

'  date  of  settlement,  July  20,  1910. 

(  • — ■ — • 

^  Belling  the  said  product,  and  from  abetting,  aiding,  or  assisting  in  anj 

.  such    boycott,    and    from    printing,    issuing,    publishing,    or    distributing 

J  through  the  mails  or   in  any  other   manner   any  copies  or  copy   of  the 

\  American  Federation ist,  or  any  other  printed  or  written  newspaper,  maga- 

»  zine,  circular,  letter,  or  other  document  or  instrument  whatsoever,  which 

I  shall  contain  or  in  any  manner  refer  to  the  name  of  the  complainant,  ita 

*  business,  or  its  product  in  the  *We  Don't  Patronize*  or  the  'Unfair*  list  of 
[  the  defendants  or  any  of  them,  their  agents,  servants,  attorneys,  oonfed- 
\  erates,  or  other  person  or  persons  acting  in  aid  of  or  in  conjunction  with 

them,  or  which  contains  any  reference  to  the  complainant,  its  business,  or 
product  in  connection  with  the  term  'Unfair*  or  with  the  *We  Don't  Patron- 
ize* list,  or  with  any  other  phrase,  word,  or  words  of  similar  import,  and 
from  publishing  or  otherwise  circulating,  whether  in  writing  or  orally,  any 
statement  or  notice  of  any  kind  or  character  whatsoever,  calling  attention 
of  complainant's  customers  or  of  dealers  or  tradesmen  or  the  public,  to 
any  boycott  against  the  complainant,  its  business,  or  its  product,  or  that 
the  same  are,  or  were,  or  have  been,  declared  to  be  'unfair,'  or  that  it  should 
not  be  purchased  or  dealt  in  or  handled  by  any  dealer,  tradesman,  or  other 
person  whomsoever,  or  by  the  public,  or  any  representation  or  statement  of 
like  effect  or  import,  for  the  purpose  of  or  tending  to  any  injury  to  or 
interference  with  the  complainant*s  business,  or  with  the  free  and  unre- 
stricted sale  of  its  product,  or  of  coercing  or  inducing  any  dealer,  person, 
firm,  or  corporation,  or  the  public  not  to  purchase,  use,  buy,  trade  in,  deal 
in,  or  have  in  possession  stoves,  ranges,  heating  apparatus,  or  other  product 
of  the  complainant,  and  from  threatening  or  intimidating  any  person  or 
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Contempt  proceedings  for  the  violation  of  the  order  of  injunc- 
tion were  originally  instituted  against  these  respondents  on 
July  20,  1908.  From  a  judgment  of  conviction,  appeal  was 
taken  to  this  court,  where  the  judgment  of  the  court  below  was 
aiEnned.  Gompers  v.  Buck's  Stove  &  Range  Co.  33  App.  D. 
C.  516.  The  case  was  taken  to  the  supreme  court,  where  the 
judgment  was  reversed,  "and  the  case  remanded  with  directions 
to  reverse  the  judgment  of  the  supreme  court  of  the  District 
of  Columbia  and  remand  the  case  to  that  court  with  direction 
that  the  contempt  proceedings  instituted  by  the  Buck's  Stove  & 
Range  Company  be  dismissed,  but  without  prejudice  to  the 
power  and  right  of  the  supreme  court  of  the  District  of  Colum- 
bia to  punish,  by  a  proper  proceeding,  contempt,  if  any,  com- 
mitted against  it."  221  U.  S.  418,  55  L.  ed.  797,  34  L.R.A. 
(X.S)  874,  31  Sup.  Ct.  Rep.  492. 

On  May  16,  1911,  cognizance  of  the  alleged  contempt  was 

persons  whomsoever  from  buying,  selling,  or  otherwise  dealing  in  the  com- 
plainant's product,  either  directly,  or  through  orders,  directions,  or  sug- 
gestions to  committees,  associations,  officers,  agents,  or  others,  for  the  per- 
formance of  any  such  acts  or  threats  as  hereinabove  specified,  and  from 
in  any  manner  whatsoever  impeding,  obstructing,  interfering  with,  or 
restraining  the  complainant's  business,  trade,  or  commerce,  whether  in  the 
State  of  Missouri,  or  in  other  States  and  territories  of  the  United  States, 
or  elsewhere  wheresoever,  and  from  soliciting,  directing,  aiding,  assisting, 
or  abetting  any  person  or  persons,  company  or  corporation,  to  do  or  cause 
to  be  done  any  of  the  acts  or  things  aforesaid. 

"And  it  is  further  ordered  by  the  court  that  this  order  shall  be  in  full 
force,  obligatory  and  binding  upon  the  said  defendants,  and  each  of  them, 
and  their  said  officers,  members,  agents,  servants,  attorneys,  confederates, 
and  all  persons  acting  in  aid  of  or  in  conjunction  with  them,  upon  the 
service  of  a  copy  hereof  upon  them  or  their  solicitors  or  solicitor  of  record 
in  this  cause:  Provided  the  complainant  shall  first  execute  and  file  in  this 
eanse^  with  surety  or  sureties  to  be  approved  by  the  court  or  one  of  the 
justices  thereof,  an  undertaking  to  make  good  to  the  defendants  all  damage 
by  them  suffered  or  sustained  by  reason  of  wrongfully  and  inequitably 
suing  out  this  injunction,  and  stipulating  that  the  damages  may  be  ascer- 
tained in  such  manner  as  the  justice  of  this  court  shall  direct,  and  that, 
on  dissolving  the  injunction,  he  may  give  judgment  thereon  against  the 
principal  and  sureties  for  said  damages  in  the  decree  itself  dissolving  the 
injunction. 

"(Signed)  Ashley  M.  Gould,  Justice." 
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again  taken  by  the  supreme  court  of  the  District  of  Columbia 
by  the  appointment  of  J.  J.  Darlington,  Daniel  Davenport,  and 
James  M.  Beck,  members  of  the  bar  of  the  supreme  court  of 
the  District,  to  inquire  whether  reasonable  cause  existed  to  be- 
lieve respondents  guilty  of  contempt,  and,  if  so,  to  prepare,  file, 
present,  and  prosecute  against  them  "charges  of  contempt  of 
court,  to  the  end  that  the  authority  of  the  court  be  established, 
vindicated,  and  sustained/'  The  court  subsequently  added  to 
this  committee  Clarence  ft.  Wilson,  United  States  attorney  for 
the  District  of  Columbia.  The  committee,  on  June  26,  1911, 
filed  a  separate  sworn  report  as  to  each  respondent,  charging 
him  with  contempt  of  court 

Respondent  Gompers  is  accused  of  violating  the  temporary 
and  perpetual  orders  of  injunction  in  sixteen  separate  charges, 
the  material  part  of  which  is  printed  in  the  margin.* 

*  *'There  is  reasonable  cause  to  believe,  and  it  is  hereby  charged,  that 
the  said  Samuel  Gompers  was  guilty  of  contempt  in  wilfully  violating  the 
terms  of  the  said  injunction  in  the  following  particulars: 

"I.  After  passage  by  the  court  of  its  said  decree  of  injunction  of  Decem- 
ber 18,  1907,  and  the  knowledge  of  it  upon  the  part  of  the  said  Samuel 
Gompers,  he  caused  a  large  number,  to  wit,  more  than  10,000  copies,  of 
the  January,  1908,  number  of  the  American  Federationist,  which  was  the 
official  journal  of  the  American  Federation  of  Labor,  and  of  which  he 
was  the  editor,  to  be  issued  and  published  in  advance  of  its  usual  date  of 
issue,  for  the  express  and  admitted  purpose  on  his  part  to  anticipate  the 
filing  of  the  required  injunction  undertaking,  in  which  January,  IMS, 
issue  of  the  said  Federationist,  the  name  of  the  Buck's  Stove  ft  Range 
Company  was  published,  as  he  well  knew,  in  the  'We  Don't  Patronize'  or 
'Unfair'  list  of  the  American  Federation  of  Labor.  A  large  number,  to  wit, 
many  thousands  of  copies,  of  the  said  January  American  Federationist, 
were  wilfully  caused  and  procured  by  the  said  Samuel  Gompers  to  be  de- 
posited in  the  United  States  mails,  on  the  day  immediately  preceding  the 
filing  of  the  said  undertaking,  while  many  other  thousands  of  copies  of  this 
said  publication  were  by  him  wilfully  caused  and  procured  to  be  delivered 
to  the  American  News  Company  as  his  agent,  or  as  the  agent  of  his  code- 
fendant  the  American  Federation  of  Labor,  of  which  he  was  president,  for 
the  purpose  on  his  part  of  being  distributed  to  the  public,  which  distribu- 
tion by  his  said  agency  and  agencies  he  wilfully  took  no  steps  to  stop  or 
have  discontinued  after  knowledge  by  him  of  the  giving  of  the  said  injunc- 
tion bond,  and  that  the  injunction  granted  by  the  court  had  thereby  become 
technically  operative  and  effective.     The  said   Samuel  Gompers  wilfully 


Digitized  by 


Google 


RE  QOMPERS.  SOI 

D.  C]  Statement  of  the  Case. 

Respondent  Morrison  is  charged,  as  secretary  of  the  Ameri- 
can Federation  of  Labor,  with  receiving  and  having  in  his 
custody  and  circulating  the  reports  of  the  Norfolk  Convention ; 
of  joining  with  the  other  respondents  in  sending  out  the  "Ur- 
gent Appeal,"  with  the  editorial  of  Gompers  thereto  attached, 

hurried,  and  in  the  said  equity  cause  expressly  admitted  that  he  hurried, 
the  issue  of  the  January,  1908,  number  of  the  Federationist,  for  the  express 
purpose  of  getting  it  out  before  the  undertaking  was  filed;  he  hurried  up 
the  issue  because  of  the  possibility  that  the  complainant  would  give  the 
undertaking;  that  his  purpose  was  to  affect  the  complainant's  business 
by  influencing  his  fellow  workmen  and  the  labor  unions  to  prevail  upon 
the  complainant  to  come  to  an  agreement;  that  he  hoped  to  lessen  itd 
business  until  he  did  come  to  such  an  agreement,  which  was  the  purpose 
of  the  boycott;  that  he  anticipated  that  the  injunction  would  soon  become 
operative,  and  was  diligent  to  see  that  the  issue  was  distributed  before  it 
was  done;  and  that  for  this  purpose  he  placed  a  large  number  of  copies  in 
the  hands  of  the  Washington  News  Company  for  distribution,  neither  in- 
forming that  company  that  the  injunction  order  had  been  signed  and 
might  become  operative,  nor  taking  any  steps  to  prevent  it  from  circu- 
lating the  copies  after  he  learned  that  the  injunction  undertaking  had  been 
given;  that  he  had  hurried  the  issue  because  he  wished  to  get  the  issue 
out  before  the  injunction  became  operative,  in  order  that  the  complainant's 
name  might  continue  to  be  published  in  connection  with  the  'We  Don't 
Patronize'  caption  without  the  interference  of  anyone,  including  the  court, 
and  that  he  did  so  hoping,  and  with  the  purpose,  that  the  effect  might  lessen 
the  business  of  the  complainant  until  it  came  to  such  an  agreement,  which 
was  the  original  purpose  of  the  boycott. 

"II.  After  the  filing  of  the  said  injunction  undertaking,  and  knowledge 
thereof  upon  the  part  of  the  said  Samuel  Gompers,  he  wilfully  caused  and 
permitted  the  further  circulation,  both  through  the  United  States  mails 
and  otherwise,  of  the  said  January,  1908,  number  of  the  American  Fed- 
erationist,  containing  the  name  of  the  Buck's  Stove  &  Range  Company  in 
the  'We  Don't  Patronize'  or  'Unfair'  list  of  the  American  Federation  of 
Labor,  as  he  at  the  time  well  knew,  and  for  the  circulation  of  which  journal 
he  admitted  in  the  said  equity  cause  that  he  was  responsible. 

"III.  On  and  after  the  23d  day  of  December,  1907,  the  said  Samuel 
Gompers,  who  was  both  the  president  and  the  general  representative  of 
the  American  Federation  of  Labor,  wilfully  caused  and  permitted  to  be 
publicly  circulated  a  large  number,  to  wit,  several  thousands  of  copies,  of 
the  printed  proceedings  of  the  convention  of  the  said  American  Federation 
of  Labor  held  at  Norfolk,  Virginia,  in  the  month  of  November,  1907,  which 
printed  proceedings,  so  by  him  caused  and  permitted  to  be  published  and 
circnlated,  not  only  contained  and  referred  to  the  name  of  the  Buck's 
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and  of  circulating  the  American  Federationist  for  the  months 
of  January,  February,  March,  April,  May,  June,  and  Septem- 
ber, 1908,  containing  the  editorial  and  other  matter  relating  to 
the  Buck's  Stove  &  Range  Company,  as  set  forth  in  the  various 
charges  against  the  respondent  Gompers. 

Stove  &  Range  Company,  its  business,  and  product  in  connection  with  the 
*We  Don't  Patronize'  or  ^Unfair'  list  of  the  said  American  Federation  of 
Labor,  as  he  at  the  time  knew,  but,  in  addition  thereto,  contained  the 
following,  as  be  then  knew: 

**(a)  A  report  by  the  said  Samuel  Gompers  to  the  said  convention  of 
the  American  Federation  of  Labor,  containing,  inter  alia,  the  following: 

'"  'Recently  one  of  the  branches  of  the  Federal  courts  decided  by  a  ma- 
jority vote  that  the  boycott  is  illegal.  •  •  •  We  should  demand  the 
change  of  any  law  which  curbs  the  privilege  and  the  right  of  the  workers 
to  exercise  their  normal  and  natural  preferences.  In  the  meantime,  we 
should  proceed  as  we  have  of  old,  and,  wherever  a  court  shall  issue  an 
injunction  restraining  any  of  our  fellow  workers  from  placing  a  concern 
hostile  to  labor's  interests  and  themselves  on  our  ^'Unfair"  list,  and  en- 
joining the  workers  from  issuing  notices  of  this  character,  the  further 
suggestion  is  made  that  upon  any  letter  or  circular  issued  upon  a  matter 
of  this  character,  after  stating  the  name  of  the  unfair  firm  and  the 
grievance  complained  of,  the  words  "We  have  been  enjoined  by  the  courts 
from  boycotting  this  concern,"  could  be  added  with  advantage.' 

**(b)  An  editorial  written  and  published  by  the  said  Samuel  Gompers. 
and  of  which  he  wilfully  had  more  than  30,000  copies  distributed  all 
through  the  country,  which  said  editorial  was  originally  published  in  the 
February,  1008,  issue  of  the  American  Federationist,  containing,  inter  olia, 
the  following: 

"  'Justice  Gould,  of  the  supreme  court  of  the  District  of  Columbia,  is- 
sued an  injunction,  on  December  18,  1907,  against  the  American  Federa- 
tion of  Labor  and  its  officers  and  all  persons  within  the  jurisdiction  of  the 
court. 

"'This  injunction  enjoined  them  as  officers  or  as  individuals,  from  any 
reference  whatsoever  to  the  Buck's  Stove  &  Range  Company's  relations  to 
organized  labor,  to  the  fact  that  the  said  company  is  regarded  as  unfair; 
that  it  is  on  an  "Unfair"  list,  or  on  the  "We  Don't  Patronize"  list,  of  the 
American  Federation  of  Labor.  The  injunction  orders  that  the  facts  in 
controversy  between  the  Buck's  Stove  &  Range  Company  and  organized 
labor  must  not  be  referred  to,  either  by  printed  or  written  word  or  orally. 
The  American  Federation  of  Labor  and  its  officers  are  each  and  severally 
named  in  the  injunction.  This  injunction  is  the  most  sweeping  ever 
issued. 
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Respondent  Mitchell,  as  vice  president  of  the  American  Fed- 
eration of  Labor,  is  charged,  with  the  other  respondents,  of 
publishing  and  circulating  the  ^^Urgent  Appeal,"  with  the  Gom- 
pers  editorial ;  and  of  presiding  over  the  annual  convention  of 
the  United  Mine  Workers  of  America  in  January,  1908,  when  a 

'*  *It  is  an  invasion  of  the  liberty  of  the  press  and  the  right  of  free 
speech. 

''  *0n  account  of  its  invasion  of  these  two  fundamental  liberties,  this  in- 
junction should  be  seriously  considered  by  every  citizen  of  our  country. 

•  ••••• 

'''With  all  due  respect  to  the  court,  it  is  impossible  for  us  to  see  how 
w'e  can  comply  with  all  the  terms  of  this  injunction.  We  would  not  be 
performing  our  duty  to  labor  and  to  the  public  without  discussion  of  this 
injunction.  A  great  principle  is  at  stake.  Our  forefathers  sacrificed  even 
life  in  order  that  these  fundamental  constitutional  rights  of  free  press  and 
free  speech  might  be  forever  guaranteed  to  our  people.  We  would  be 
recreant  to  our  duty  did  we  not  do  all  in  our  power  to  point  out  to  the 
people  the  serious  invasion  of  their  liberties  which  has  taken  place.  That 
this  had  been  done  by  judge-made  injunction,  and  not  by  statute  law, 
makes  the  menace  all  the  greater. 

•  ••••• 

"  'The  publication  of  the  Buck's  Stove  &  Bange  Company  on  the  "We 
Don't  Patronize"  list  of  the  American  Federation  of  Loibor  is  the  exercise 
of  a  plain  right.  To  enjoin  its  publication  is  to  invade  and  deny  the  free- 
dom of  the  press,  a  right  which  is  guaranteed  under  our  Constitution. 

•  ••••• 

"  'The  matter  of  attempting  to  suppress  the  boycott  of  the  Buck's  Stove 
4  Range  Company  by  injunction,  while  important,  yet  pales  into  insignifi- 
cance before  this  invasion  and  denial  of  constitutional  rights. 

•  ••••• 

"  'The  members  of  organized  labor  are  not  themselves  obliged  to  refrain 
from  dealing  with  the  firms  on  the  "We  Don't  Patronize"  list  of  the  Ameri- 
can Federation  of  Labor.     The  information  is  given  them.     There  is  no 

compulsion.    They  are  entirely  free  to  use  their  own  judgment. 

•  ••••• 

"'No  person  can  be  compelled  to  buy  an  article.  If  the  purchaser 
chooses  to  let  alone  certain  products  for  any  reason,  or  for  no  reason, 
there  is  no  way  of  compelling  him  to  buy. 

"  This  injunction  cannot  compel  union  men  or  their  friends  to  buy  the 
Buck's  stove  and  ranges.  For  this  reason  the  injunction  will  fail  to  bolster 
up  the  business  of  this  firm,  which  it  claims  is  so  swiftly  declining. 

"  Individuals,  as  members  of  organized  labor,  will  still  exercise  the  right 
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resolution  was  introduced  and  adopted  imposing  a  fine  of  $5 
upon  any  member  of  the  Union  who  should  purchase  the  pro- 
duct of  the  Buck's  Stove  &  Range  Company,  and  providing  that, 
for  failure  to  pay  the  fine,  the  member  should  be  expelled  from 
the  Union.     He  is  also  charged  with  using  the  following  lan- 

to  buy  or  not  to  buy  the  Buck's  stoves  and  ranges.  It  is  an  exemplification 
of  the  saying  that  "you  can  lead  a  horse  to  water,  but  you  can't  make  him 
drink/'  and  more  than  likely  these  men  of  organized  labor  and  their  friends 
will  continue  to  exercise  their  right  to  purchase  or  not  to  purchase  the 
Buck's  stoves  and  ranges. 

"  'It  may  not  be  amiss  here  to  say  that  in  all  these  proceedings,  whether 
before  the  court  or  in  the  contest  forced  upon  labor  by  the  Buck's  Stove 
&  Range  Company,  no  element  of  personal  malice  or  ill-will  enters.  Labor 
is  earnestly  desirous  of  entering  into  friendly  relations  with  employers, 
and  this  is  none  the  less  true  of  its  desire  to  reach  an  honorable  adjust- 
ment and  agreement  with  the  Buck's  Stove  &  Range  Company.  So  long, 
however,  as  that  company  continues  in  its  hostile  attitude  to  labor,  denying 
it  the  right  to  organize,  discriminates  against  Union  members,  and  refuses 
to  accord  conditions  of  employment  generally  regarded  as  fair  in  the 
trade,  it  must  expect  retaliatory  measures;  these  measures  always,  how- 
ever, within  the  law,  and  for  the  purpose  of  ultimately  reaching  an  hon- 
orable, mutually  advantageous  agreement. 

"  *The  publication  of  the  Buck's  Stove  &  Range  Company  on  the  *We 
Don't  Patronize"  list  of  the  American  Federation  of  Labor  is  only  an  inci- 
dent in  the  history  of  the  case.  These  stoves  might  have  been  let  as  se- 
verely alone  by  purchasers  if  they  had  never  been  mentioned  on  that  list. 
It  is  not  the  matter  of  removing  that  firm  from  the  list  against  which  we 
primarily  protest;  it  is  this  injunction  invading  the  freedom  of  the  press. 

"'Justice  €U>uld,  in  one  portion  of  his  opinion,  says:  "Defendants  (the 
American  Federation  of  Labor)  have  the  right,  either  individually  or  col- 
lectively, to  sell  their  labor  to  whom  they  please,  on  such  terms  as  they 
please,  and  to  decline  to  buy  plaintifiTs  stoves;  they  have  also  the  right  to 
decline  to  traffic  with  dealers  who  handle  plaintifiTs  stoves."  (Heavy  type 
and  brackets  are  ours.) 

"  'Here  he  states  precisely  the  whole  case  of  the  American  Federation  of 
Labor.  This  is  what  we  have  done.  This  is  the  sum  total  of  labor's  of- 
fending. The  publication  of  the  Buck's  Stove  and  Range  Company  and 
other  firms  on  the  "We  Don't  Patronize"  list  is  merely  giving  truthful  in- 
formation at  the  request  of  our  members  as  to  whether  or  not  certain 
firms  employ  union  men  and  concede  the  other  conditions  of  employment 
usually  granted  by  those  concerns  which  recognize  union  labor. 

"  'It  would  seem  that,  having  made  the  above  quoted  statement,  Justice 
€k>uld  would  have  found  in  it  the  reason  for  a  refusal  to  issue  the  injnnc- 
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guage  in  a  speech  delivered  before  the  annual  convention  of 
the  United  Mine  Workers  of  America  in  January,  1909 :  "The 
court  says  further  that  I  presided  as  president  of  the  United 
Mine  Workers  at  a  convention  here  in  which  a  resolution  was 
passed  violating  that  injunction.     There  are  no  doubt  in  this 

tioD.  He,  however,  goes  on  to  assume  that  there  has  been  some  unwar- 
rantable interference  with  the  plaintiff's  business,  though  neither  in  his 
opinion  nor  in  the  injunction  itself  does  he  make  it  clear  how  he  arrived 
at  the  conclusion  that  the  union  course  was  any  other  than  as  indicated 
in  his  own  language.' 

"IV.  Following  the  injunction  order  of  December  18,  1907,  an  opinion 
by  one  of  the  counsel  for  the  complainant  in  the  said  equity  cause  had  been 
published,  to  the  effect  that,  although  the  order  of  the  supreme  court  of 
the  District  of  Columbia  to  punish  for  contempt  of  court  was  limited  to 
such  persons  as  it  might  at  any  time  find  within  the  territorial  limits  of 
the  District  of  Columbia,  the  decree  was  binding  upon  all  persons  com- 
prised within  its  terms,  wherever  they  might  reside,  and  that  it  was  a 
criminal  offense  under  the  statutes  of  the  United  States,  punishable  by 
imprisonment  in  the  penitentiary,  for  any  two  or  more  persons  anywhere 
in  the  United  States  to  conspire  together  to  evade  or  defeat  the  decree  by 
doing  any  of  the  acts  prohibited  by  it,  and  that  such  persons  were  liable  to 
prosecution  therefor  by  the  Federal  authorities.  Thereupon,  the  said  Sam- 
uel Gompers  published  in  the  February,  1908,  number  of  the  American 
Federationist,  a  copy  of  the  decree  of  injunction,  prefacing  it,  in  large 
type,  with  an  editorial  written  by  him  as  follows: 

**  'Order  Granting  Injunction. 

"In  the  official  organ  of  the  National  Association  of  Manufacturers, 
one  of  the  counsel  for  the  Buck's  Stove  &  Range  Company  declares  that 
punishment  for  violation  of  the  injunction  issued  by  Justice  Gould  against 
the  American  Federation  of  Labor  applies  particularly  to  those  within  the 
territorial  limits  of  the  District  of  Columbia  who  violate  the  terms  of  the 
injunction.  That  those  who  violate  the  terms  of  the  injunction  in  any 
other  part  of  the  country  outside  of  the  District  of  Columbia  can  be  pun- 
ished only  when  they  thereafter  come  within  the  territorial  limits  of  the 
District  of  Columbia.  Counsel  for  the  American  Federation  of  Labor 
assure  ua  that  this  construction  of  the  court's  order  is  accurate.'" 

"The  object  of  the  foregoing  editorial  was,  and  the  said  Samuel  Gompers 
expressly  admitted  it  was,  to  inform  the  local  unions  so  that  they  might 
know  'what  they  might  do  and  what  they  might  not  do;*  that  the  informa- 
tion he  wished  to  convey  was  that  those  who  violated  the  injunction  could 
be  punished  only  in  case  they  thereafter  came  in  the  said  District,  and 
Vol.  XL.— 20. 
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convention  hundreds  of  delegates  who  were  here  a  year  ago,  who 
know  that  I  had  no  knowledge  that  the  resolution  was  to  be 
introduced.  They  know  I  had  nothing  to  do  with  its  prepara- 
tion, with  its  consideration,  or  its  introduction.  It  came  to 
us  as  all  other  resolutions  did.    As  chairman,  what  was  I  to  do ! 

that  he  thought  the  opinion  of  the  complainant's  counsel  would  be  valuable 
to  the  working  people,  so  that  they  might  be  guided  by  it. 

'The  publication  of  the  said  editorial  was  immediately  followed  by 
articles  and  editorials  in  the  various  journals,  magazinetr,  or  organs  pub- 
lished by  or  in  the  interest  of  the  numerous  affiliated  bodies  composing  the 
American  Federation  of  Labor,  of  which  the  following  are  examples: 

'*  *A11  the  Justice  Goulds'  Buck's  Stove  k  Range  Company  injunctions, 
and  United  States  Supreme  Court  judges,  with  their  declarations  of  the 

Erdmann  law  as  unconstitutional,  will  some  day  be  in  Heaven  or  H , 

and  trade  unionism  will  still  flourish,  so  don't  worry.' 

'"Neither  Van   nor   his   ally   Judge   Gould 
'and  the  combined  forces  of  HeU, 
'Can  bridle  free  speech  in  this  country, 
'And  the  same  old  story  will  tell.' 

"  'V.  On  or  about  the  24th  day  of  January,  1908,  the  said  Samuel  Goni- 
l^rs  wilfully  united  with  Frank  Morrison,  John  Mitchell,  and  others  in 
printing  and  widely  circulating  a  large  number,  to  wit,  many  thousands, 
of  copies  of  a  paper  designated  by  them  "An  Urgent  Appeal  for  Financial 
Aid  in  Defense  of  Free  Press  and  Free  Speech,"  and,  also,  caused  the  same 
to  be  printed  in  the  February,  1908,  American  Federation ist,  which  **  Ur- 
gent Appeal,"  among  other  things,  contained  the  following  language,  as  he 
then  knew: 

"'To  All  Organized  Labor,  Greeting: 

"  'Justice  Gould,  of  the  supreme  court  of  the  District  of  Columbia,  has 
issued  an  injunction  against  the  American  Federation  of  Labor  and  its 
officers,  officially  and  individually. 

"  'The  injunction  invades  the  liberty  of  the  press,  the  liberty  of  speech. 

"  'It  enjoins  the  American  Federation  of  Labor,  or  its  officers,  from 
printing,  writing,  or  orally  communicating  the  fact  that  the  Buck*s  Stove 
&  Range  Company  has  assumed  an  attitude  of  hostility  toward  labor,  and 
that  organized  labor  has  made  this  fact  known,  and  asks  our  friends  to 
use  their  influence  and  purchasing  powers  with  a  view  of  bringing  about 
an  adjustment  of  all  matters  in  controversy  between  that  company  and 
organized  labor.  The  injunction  is  of  the  most  sweeping  character,  and  it, 
as  well  as  the  suit  in  connection  therewith,  must  of  necessity  be  contettted 
in  the  courts,  though  it  reach  the  highest  judicial  tribunal  of  our  country. 
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I  had,  it  is  true,  three  alternatives.  I  might  have  resigned  the 
presidency  of  the  United  Mine  Workers  of  America;  I  might 
have  been  cowardly  and  called  someone  else  to  the  chair,  and  let 
him  accept  the  responsibility, — asked  some  one  else  to 
accept  the  responsibility  of  what  I  dared  not  do  myself; 
or  I  might  have  accepted  the  last  alternative.    I  might  have  stood 

"'With  this  is  a  reprint  of  an  editorial  from  the  February,  1908, 
Amedican  Federationist,  entitled  "Free  Speech,  Free  Press,  Invaded  by 
Injunction  against  A.  F.  of  L. — A  Review  and  Protest."  The  editorial 
contains  a  full  presentation  of  labor's  position  in  regard  to  this  injunc- 
tion/ 

*'The  said  Samuel  Gompers  wilfully  caused  and  assisted  in  causing  to  be 
reprinted,  and  to  be  circulated  with  the  said  'Urgent  Appeal,'  and  as  a 
part  thereof,  thousands  of  copies  of  the  said  editorial  contained  in  the 
February,  1908,  American  Federationist,  referred  to  in  Paragraph  III.  of 
this  report,  and,  further,  wilfully  caused  and  assisted  in  causing  thousands 
of  copies  of  the  editorial  prefixed  to  the  copy  of  the  injunction  printed  in 
the  said  February,  1908,  number  of  the  American  Federationist,  which 
editorial  is  set  out  in  Paragraph  IV.  of  this  report,  to  be  reprinted  for 
the  purpose  of  circulation,  and  to  be  widely  circulated  throughout  the 
various  States  and  Territories  of  the  United  States  in  conjunction  with 
the  said  'Urgent  Appeal,*  for  the  purpose  of  suggesting  to  the  two  million 
members  of  the  American  Federation  of  Labor,  and  all  persons  in  sympa- 
thy with  them,  that  they  might  violate  the  said  injunction  of  the  court  and 
might  defeat  its  object  and  purpose  without  danger  of  punishment,  pro- 
vided they  were  not,  or  should  not  come,  within  the  territorial  limits  of 
the  District  of  Columbia. 

"VI.  In  the  March,  1908,  number  of  the  American  Federationist,  the 
said  Samuel  Gompers  published  in  the  editorial  columns  the  following: 

"  'It  should  be  borne  in  mind  that  there  is  no  law,  aye,  not  even  a  court 
decision,  compelling  union  men  or  their  friends  of  labor  to  buy  a  Buck's 
stove  or  range.     No,  not  even  to  buy  a  Loewe  hat.' 

"VII.  In  the  April,  1908,  copy  of  the  American  Federationist  issued 
after  the  final  decree  of  this  court  in  the  said  equity  cause  in  effect 
making  perpetual  the  injunction  pendente  lite  granted  by  the  court  on 
December  1,  1907,  the  said  Samuel  Gompers  wilfully  published  editorially 
the  following: 

"  'The  temporary  injunction  issued  by  Justice  Gould,  of  the  court  of 
equity  of  the  District  of  Columbia,  in  the  (Van  Cleave)  Buck's  Stove  A 
Range  Company,  of  St.  Louis,  against  the  American  Federation  of  Labor, 
its  oflBcers  and  all  others,  has  been  made  permanent.  The  case  will  now 
be  carried  to  the  court  of  appeals  of  the  District  of  Columbia. 

**  'It  should  be  borne  in  mind  that  there  is  no  law,  aye,  not  even  a  court 
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up  before  you,  and  advocated  the  cause  of  a  company  which 
was  having  trouble  with  its  employees.  Does  the  man  who  re- 
spects me  least  imagine  for  a  moment  I  would  become  the  advo- 
cate and  defender  of  a  company  that  was  at  variance  with  its 
employees  ?    Would  I  stand  here  and  fight  the  cause  of  a  corpo- 

decision,  compelling  union  men  or  their  friends  of  labor  to  buj  a  Buck's 
stove  or  range.    No,  not  even  to  buy  a  Loewe  hat/ 

"And  in  another  column  of  the  April,  1908,  copy  of  the  Fcderationist, 
the  said  Samuel  Gompers  published  the  following: 

''  'Bear  in  mind  that  an  injunction  issued  by  a  court  in  no  way  compels 
labor  or  labor's  friends  to  buy  the  product  of  the  Van  Cleave  Buck's  Stove 
&  Range  Company,  of  St.  Louis.  Fellow  workers,  be  true  and  helpful  to 
yourselves  and  to  each  other.  Remember  that  united  effort  in  the  cause 
of  right  and  justice  must  triumph.' 

"VIII.  In  a  public  address  to  a  large  audience  of  working  people  in  the 
city  of  New  York  on  April  19,  1908,  the  said  Samuel  Gompers  said: 

"  They  tell  us  that  we  must  not  boycott.  Well,  if  the  boycott  is  illegal, 
we  won't  boycott.  But  I  have  no  knowledge  that  any  law  has  been  passed 
or  any  order  issued  by  any  court  compelling  us  to  buy,  for  instance,  a 
range  or  a  stove  from  the  Buck's  Stove  &  Range  Company.  You  know 
that  myself  and  several  are  enjoined  from  telling  you,  and  we  are  not  pre- 
pared to  tell  you,  that  the  Buck's  Stove  &  Range  Company  is  unfair. 
There  are  a  number  of  men  who  have  been  having  suit  brouglit  against 
them  for  $240,000.  That  is  not  very  much,  between  you  and  me;  but  a 
few  hatters  in  Danbury,  Connecticut,  are  unfair.  I  am  not  prepared  to 
say  that  that  is  in  violation, — that  they  are  unfair. 

"  *0f  course,  in  the  case  of  the  Buck's  Stove  &  Range  Company,  if  I 
told  you  that  the  Buck's  Stove  &  Range  Company  was  still  unfair,  when 
I  got  back  to  Washington  tomorrow,  or  some  place  where  they  say  peopk 
play  checkers  with  their  noses, — well,  as  I  say,  I  am  not  prepared  to  tell 
you  that  these  things  are  unfair.  But  there  is  no  law,  no  court  decision, 
that  compels  you  to  buy  them,  nor  does  any  law  compel  you  to  buy  any- 
thing without  the  union  label.' 

"IX.  In  a  public  address  delivered  by  the  said  Samuel  Gompers  before 
a  large  gathering  of  working  people  on  or  about  the  Ist  day  of  May,  1908, 
in  the  city  of  Chicago,  111.,  he  said: 

"  'I  might  say  just  parenthetically  about  the  hatters'  case  that  you  are 
not  now  permitted  to  boycott  the  Loewe  hats,  but  I  want  to  call  your 
attention  to  the  fact  that  there  is  no  law  compelling  you  to  wear  a  T./)ewe 
hat,  nor  has  any  judge  issued  a  mandamus  compelling  you  to  buy  a  Loewe 
hat.  That  applies  equally  to  Mr.  Van  Cleave's  stoves  and  ranges.  And, 
by  the  way,  I  don't  know  why  you  should  buy  any  of  that  sort  of  stuff, 
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ration  that  was  trying  to  destroy  the  unions  in  its  employment  ? 
What  could  I  do?  What  could  any  self-respecting  man  do? 
Would  he  not  have  done  as  I  did  ?  It  is  true  that,  technically, 
I  was  guilty  of  violating  the  injunction  when  I  presided  over 
the  meeting  that  adopted  this  resolution,  but  I  am  no  more 

I  don't;  hut  that  is  a  matter  to  which  we  can  refer  more  particularly 
in  our  organizations/ 

"X.  In  the  July,  1908,  issue  of  the  American  Federation ist,  the  said 
Samuel  Gompers  wilfully  wrote  and  published  editorially  the  following: 

***The  supreme  court  of  the  District  of  Columbia  has  made  permanent 
the  injunction  issued  by  Justice  Gould  enjoining  the  American  Federa- 
tion of  Labor,  its  officers,  its  affiliated  unions,  and  their  members  and 
friends,  from  declaring  that  the  Van  Cleave  Buck  Stove  k  Range  Com- 
pany, of  St.  Louis,  is  on  the  unfair  list  of  the  American  Federation  of 
Labor,  or  the  publication  of  that  statement  in  the  American  Federation- 
ist.  An  appeal  will  be  taken  to  the  court  of  appeals  of  the  District  of 
Columbia,  and,  if  necessary,  to  the  United  States  Supreme  Court.  The 
injunction  does  not  compel  anyone  to  buy  the  Van  Cleave  Buck  stoves  and 
ranges,  nor  has  any  decree  been  issued  compelling  anyone  to  buy  Loewe's 
hats.' 

'*XI.  In  the  September,  1908,  issue  of  the  American  Federationist,  the 
said   Samuel  Gompers  wilfully  published  editorially  the  following: 

"  *We  have  also  witnessed  in  the  past  year  most  serious  judicial  invasion 
and  usurpation  of  individual  liberty  and  human  freedom  by  the  abuse  of 
the  writ  of  injunction.' 

'*  'An  attempt  has  been  made  by  the  abuse  of  the  writ  of  injunction 
to  deny  and  prohibit  the  freedom  of  speech  and  the  freedom  of  the  press; 
and  men  have  been  cited  to  show  cause  why  they  should  not  be  pun- 
ished purely  for  the  right  of  free  press  and  free  speech, — rights  not 
only  natural  and  inherent  in  themselves,  but  guaranteed  by  the  Constitu- 
tion of  our  country,  and  which  our  forefathers  fought  to  save,  and  which 
a  free  people  never  dreamed  would  ever  be  placed  in  jeopardy.' 

"XII.  In  his  report  to  the  executive  council  of  the  American  Federation 
of  Labor,  bearing  date  the  9th  day  of  September,  1908,  and  which  he 
thereafter  caused  to  be  published  at  page  1001  of  the  American  Federa- 
tionist  for  the  month  of  November,  1908,  and  widely  disseminated,  the 
said  Samuel  Gompers  wilfully  used  the  following  language: 

"  'Buck's  Stove  &  Range  Company  Injunction  Suit. 

•*  'Am  you  have  been  previously  advised,  Vice  President  Mitchell,  Secre- 
tary Morrison,  and  myself  have  been  cited  to  appear  before  the  supreme 
court  of  the  District  of  Columbia  to  show  cause  why  we  should  not  be  pun- 
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guilty  than  any  other  man  who  was  present  in  the  convention  at 
that  time.     Indeed,  I  presume  that  before  a  jury  I  would  be 
considered  less  guilty,  because  I  did  not  vote  for  it,  and  every- 
one else  did.    I  did  not  vote  for  it  because  I  was  presiding." 
The  respondents  filed  separate  pleas,  in  which  they  pleaded 

ished  for  contempt  for  violation  of  the  court's  injunction.  The  petition 
upon  which  the  Buck's  Stove  &  Range  Company  asked  for  our  punishment 
was  published  in  the  September  issue  of  the  American  Federation ist,  and 
I  suggest  that  it  be  read  in  connection  herewith,  as  it  will  show  to  what 
extent  the  executive  council  and  officers  and  members  of  affiliated  organi- 
zations and  all  others  are  enjoined,  and  what  they  are  enjoined  from  doing. 

"  'Your  attention  is  especially  called  to  a  feature  of  the  case  of  this 
injunction.  If  all  the  provisions  of  the  injunction  are  to  be  fully  carried 
out,  we  shall  not  only  be  prohibited  from  giving  or  selling  a  copy  of  the 
proceedings  of  the  Norfolk  Convention  of  the  A.  F.  of  L.,  either  a  bound 
or  unbound  copy ;  or  any  copy  of  the  American  Federation  ist  for  the  great- 
er part  of  1907,  and  part  of  1908,  either  bound  or  unbound;  but  we,  as  an 
executive  council,  will  not  be  permitted  to  make  a  report  upon  this  subject 
to  the  Denver  Convention.  Unless  we  violate  the  terms  of  the  injunction, 
we  are  prohibited  from  referring  to  the  case  at  all,  either  in  our  report 
to  the  convention  or  to  others,  and  should  a  delegate  to  the  convention  ask 
the  executive  council  what  disposition  has  been  made  or  what  the  status 
of  the  case  is,  we  shall  be  compelled  to  remain  silent.  For  one,  I  am  un- 
willing to  be  placed  in  such  a  position.  I  have  neither  the  inclination  nor 
the  intention  of  violating  the  process  of  the  court,  but  I  cannot  see  how 
it  is  possible  for  us  to  hold  up  our  heads  as  honest  men,  and  still  refuse 
to  give  an  accounting  to  our  fellow  workers,  and  to  the  public,  as  to  the 
status  and  outcome  of  this  case.' 

"XIII.  In  a  public  address  made  by  him  in  the  city  of  Indianapolis, 
State  of  Indiana,  on  the  29th  day  of  September,  1908,  the  said  Samuel 
Gompers  said: 

**  *I  want  to  say  this  to  you  and  to  all  that  it  may  concern,  that  so  long 
as  I  retain  my  health  and  my  sanity,  I  am  going  to  speak  upon  any  sub- 
ject on  God's  green  earth,  and,  as  a  citizen  of  this  country  and  as  editor  of 
the  American  Federationist,  the  official  monthly  magazine  of  the  American 
Federation  of  Labor,  so  long  as  I  am  indorsed  by  labor  of  the  United 
States  with  the  performance  of  duties  of  that  office,  I  will  diseuss  every 
subject  which  forms  itself  to  my  judgment  as  being  just  and  right.  •  •  • 
The  injunction  which  Judge  Taft  issued  while  upon  the  bench  is  now  the 
basis  for  the  injunction  against  the  American  Federation  of  Labor  and 
its  officers  and  the  great  rank  and  file  of  the  labor  organizations  of  the 
country,  just  as,  in  issuing  the  injunction  of  the  Buck's  Stove  &  Range 
Company   quoted   in   Judge   Taft's   injunction   in   support   of   his.   Judge 
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not  guilty,  the  bar  of  the  statute  of  limitations,  laches  and  un- 
reasonable delay  in  the  presentation  of  the  charges.  They  were 
tried  before  five  of  the  six  judges  of  the  supreme  court  of  the 
District  of  Columbia,  and  were  each  found  guilty  of  contempt 
of  court,  and  sentenced  to  imprisonment  in  jail, — Gompers  for 

Gould  8  position.  Do  you  know  that  about  two  weeks  ago  John  Mitchell, 
Frank  Morrison,  and  I  were  three  of  us  haled  to  court  to  show  cause  why 
we  should  not  be  punished,  why  we  should  not  be  sent  to  jail  for  contempt 
of  court.  ♦  ♦  •  I  want  to  say  to  you  that  if  the  injunction  is  strictly 
construed  and  enforced,  I  am  in  contempt  of  court  again  for  telling  you 
that,  but  T  propose  to  discuss  this  thing,  and  I  do  not  want  to  be  in  con- 
tempt of  court,  but  I  propose  to  discuss  it.  The  injunction  prohibits  me 
from  mentioning  the  above  stove  and  range  company  in  this  case  to  any- 
body, either  by  word  of  mouth  or  by  letter,  or  either  in  letter  or  circular 
or  any  way,  but  I  can't  help  that.  I  must  discuss  it.  I  wiU  explode  if 
I  don't,  and  I  don't  want  to  go  to  jail,  but  I  prefer  that  to  exploding. 
I  don't  know  what  his  Honor,  the  judge,  may  do  with  Frank  Morrison  and 
John  Mitchell  and  I.  *  *  *  The  judge  need  not  give  any  explanation  as 
to  why  he  finds  a  man  has  not  shown  good  cause  why  he  should  not  be 
punished  for  contempt  of  court.  He  issues  the  prescribed  injunction  to  its 
extent;  he  hales  to  the  court  the  man  who  he  charges  as  having  violated 
itj  and  then  he  sets  the  punishment  as  his  judgment,  his  opinion.  If  he 
li'-s  had  a  good  night,  he  may  be  lenient  with  the  culprit;  if  he  has  had  a 
bad  night.  Lord  pity  the  poor  fellow;  and  I  suppose  good  and  bad  nights 
are  frequently  controlled  by  good  or  bad  evenings  before  the  night.' 

"XIV.  In  a  public  address  delivered  by  him  in  the  city  of  Baltimore, 
State  of  Maryland,  on  or  about  the  26th  day  of  October,  1908,  the  said 
Samuel  Gompers  said: 

"  The  injunction  issued  against  me  by  Judge  Gould  was  based  on  Judg«> 
Taft's  decisions.  By  that  injunction  I  am  restrained  from  talking  to  you 
about  this  case.  No  labor  leader  can  mention  it  in  speech  or  circular. 
I  am  enjoined  from  telling  you  I  won't  buy  a  Buck's  stove  or  range.  But 
I  won't  buy  one  just  the  same.  I  am  enjoined  from  telling  you  there  is 
no  law  compelling  you  to  buy  one;  but  there  isn't  such  a  law. 

"  'Because  of  this  case  I  am  on  trial,  and  may  have  to  go  to  jail.  There 
is  no  fun  in  going  to  jail,  and  I  don't  want  to  go;  for  no  man  would  feel 
more  keenly  the  sting  of  having  his  liberty  restrained.  But  the  whole 
world  would  be  a  narrow  cage  were  I  denied  the  freedom  of  speech.  I 
say  these  things  with  a  full  consciousness  of  what  the  responsibility  may 
be.    But  jail  or  no  jail,  I'm  going  to  discuss  the  principles  of  liberty.' 

"XV.  That,  at  the  public  reception  tendered  him  by  the  labor  organi- 
zations of  the  city  of  Washington  in  the  month  of  November,  1908,  the 
said  Samuel  Gompers  made  an  address  which  he  caused  to  be  published  in 
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one  year;  Mitchel  for  nine  months,  and  Morrison  for  six 
months.  From  the  judgments,  separate  appeals  have  been 
prosecuted,  but  by  stipulation  in  a  single  bill  of  exceptions. 

Mr.  AUon  B.  Parker,  Mr.  Jackson  H.  Ralston,  Mr.  Frederick 
L.  Siddons,  and  Mr.  W.  E.  Richardson  for  the  appellant. 

Mr.  James  M.  Beck,  Mr.  Daniel  Davenport,  Mr.  Clarence  R. 
Wilson,  and  Mr,  J.  J.  Darlington,  the  members  of  the  committee 
appointed  by  the  supreme  court  of  the  District  of  Columbia, 
appeared  in  this  court  and  argued  the  appeal  in  support  of  the 
judgments  appealed  from. 

the  January,  1909,  American  Federationiet,  in  the  course  of  which  he 
uttered  the  folowing  language: 

*'  'Now,  you  know  the  supreme  court  of  the  District  of  Columbia  has 
issued  an  injunction  against  the  American  Federation  of  Labor,  its  execu- 
tive officers,  our  affiliated  organizations,  and  their  members  and  friends 
and  sympathizers  and  agents,  attorneys,  and  counsel,  and  conspirators  and 
coconspirators,  and  what  not,  and  among  these  you  are  included.  The 
court  issued  the  injunction  prohibiting  us  from  publishing,  from  printing, 
from  writing,  from  speaking,  from  whispering  that  the  Van  Cleave  Buck's 
Stove  &  Range  Company  is  unfair  to  organized  labor,  and  for  anyone  to 
publish,  to  print,  to  write  a  letter  or  to  speak  of  this  is  violation  of  the 
terms  of  the  injunction.  Yet  the 'Constitution  of  the  United  States  pro- 
vides that  the  right  of  freedom  of  speech  and  freedom  of  the  press  and 
public  assemblage  shall  never  be  denied  or  abridged.  In  other  words,  an 
injunction  of  such  a  character  is  an  invasion  of  the  constitutionally  guar- 
anteed rights  of  every  man  and  woman  in  this  country. 

"  'I  have  said,  and  I  now  want  to  repeat  here,  not  in  bravado,  but  in 
full  consciousness  of  the  responsibility  with  which  the  statement  may  be 
interpreted,  that  when  it  comes  to  a  choice  between  obeying  an  injunction 
denying  me  the  right  of  free  speech,  free  expression  of  the  thoughts  that 
come  to  my  mind,  and  which  are  not  in  violation  of  the  laws  of  my 
country,  I  shall  have  no  hesitancy  in  standing  upon  my  constitutional 
rights.  We  have  a  dispute  with  the  Van  Cleave  Buck's  Stove  &  Kange 
Company;  1  have  been  enjoined  from  saying  that  I  won't  buy  a  Buck's 
stove  or  range,  and  I  won't,  and  because  I  have  eaid  this  in  several  ways, 
by  discussion  of  the  case  editorially  and  in  the  American  Federation ist, 
and  Frank  Morrison  has  sent  out  the  American  Federationist  containing 
these  things  I  have  said,  and  because  John  Mitchell  was  presiding  over 
the  convention  of  the  United  Mine  Workers,  when  a  motion  was  placed 
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Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

We  will  first  consider  the  assignments  of  error  challenging 
the  suflBciency  of  the  evidence  to  support  the  judgments  finding 
respondents  guilty  of  contempt.  The  commission  of  the  acts 
charged  are  not  denied;  but  the  defense  is  interposed  in  each 
case  that  the  acts  were  not  committed  with  intent  to  disobey  the 
injunction,  and  further  that  there  is  no  evidence  that  the  boy- 
cott was  continued  after  the  temporary  order  of  injunction  be- 
came effective.  In  answering  these  objections,  it  is  proper  to 
examine  the  order  of  injunction,  to  ascertain  the  extent  to 
which  respondents  were  by  its  terms  restrained.     It  is  not  im- 

before  that  body  advising  the  members  of  the  Mine  Workers  not  to  buy  a 
Buck's  stove  or  range,  we  have  been  charged  with  contempt, — that  is,  we 
have  been  caUed  upon  to  show  cause  why  we  should  not  be  sent  to  jail, 
and  I  could  not  show  cause. 

**  The  things  I  have  been  charged  with,  I  did.  I  have  not  denied  them. 
I  have  discussed  them  upon  the  platform,  as  I  discuss  them  here.  I  have 
written  circulars  about  them.  Secretary  Morrison  sent  them  out,  and  I 
ask  you  now  to  place  yourself  in  my  position,  what  would  you  doT' 

*'XVI.  In  a  report  made  by  the  said  Samuel  Gompers  to  the  convention 
of  the  American  Federation  of  Labor  held  in  November,  1909,  the  following 
language  was  used  by  him,  referring  to  the  injunction  granted  by  this 
court  on  December  18,  1907 : 

'*  'When  a  judge  so  far  transcends  his  authority,  and  assumes  functions 
entirely  beyond  his  power  and  jurisdiction;  when  a  judge  will  set  him- 
self up  as  the  highest  authority  in  the  land,  invading  constitutionally  guar- 
anteed rights  of  citizens;  when  a  judge  will  go  so  far  in  opinion,  decision, 
and  action,  that  even  judges  of  the  court  of  appeals  have  felt  called  upon 
to  criticize  his  action,  "unwarranted**  and  ''foolish/'  under  such  circum- 
stances it  is  the  duty  of  the  citizen  to  refuse  obedience,  and  to  take  what- 
ever conseq  'ences  may  ensue.' 

''Each  and  every  of  the  foregoing  publications,  statements,  and  acts  of 
the  said  Samuel  Gompers  was  in  wilful  violation  of  the  injunction  decree 
of  this  court  in  the  said  equity  cause  of  the  Buck^s  Stove  d  Range  Co.  v. 
American  Federation  of  Labor,  No.  27,305;  was  done  for  the  purpose  of 
inducing  others  to  disregard  and  violate  the  injunction  of  this  court,  and 
thereby  to  defeat  it;  and,  in  each  of  the  said  publications,  statements, 
and  acts,  the  said  Samuel  Gompers  is  guilty  of  contempt  of  the  court, 
and  has  subjected  himself  to  due  punishment  therefor. 

"With  regard  to  each  and  every  of  the  acta,  statements,  and  publica- 
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portant  that  the  order  was  modified  by  this  court.  Our  order, 
as  suggested,  never  became  effective,  and,  however  erroneous 
the  original  orders  may  have  been,  it  was  not  for  respondents  to 
determine  that  fact,  but  for  the  proper  appellate  tribunal  in  the 
orderly  and  prescribed  course  of  procedure.  **The  preliminary 
injunction  was  in  force  until  set  aside."  Worden  v.  Searls,  121 
U.  S.  14,  27,  30  L.  ed.  853,  858,  7  Sup.  Ct.  Rep.  814.  'If  a 
party  can  make  himself  a  judge  of  the  validity  of  orders  which 
have  been  issued,  and  by  his  own  act  of  disobedience  set  them 
aside,  then  are  the  courts  impotent,  and  what  the  Constitution 
now  fittingly  calls  'the  judicial  power  of  the  United  States' 

tions  above  set  forth,  the  said  Samuel  Goiiipers  asserted,  and  it  may  be 
he  then  believed,  that  the  injunction  was  not  binding  upon  him  because  of 
what  he  claimed  to  be  his  constitutional  right  of  free  speech  and  a  free 
press;  and  it  may  be  that,  now  that  this  contention  upon  his  part  has 
been  determined  by  the  Supreme  Court  of  the  United  States  to  be  un- 
founded, he  may  be  prepared  to  make  such  due  acknowledgment,  apology, 
and  assurance  of  future  submission  to  the  court  as  may  sufficiently  answer 
the  necessary  purpose  of  vindicating  its  authority,  and  that  of  the  law. 
Should  such  acknowledgment,  apolog}',  and  submission  not  be  fortli- 
coming  after  due  notice  and  opportunity,  the  course  necessary  to  be  pur- 
sued, to  maintain  its  dignity  and  due  respect  for  and  obedience  to  the 
law,  is  respectfully  submitted  to  the  court  for  its  consideration. 

"Joseph   J.   Darlington, 
"James  Davenport, 
"James    M.    Beck,   Committee. 
"District  of  Columbia,   ss: 
"I,  Daniel  Davenport,  on  oath  say  that  I  have  read  the  foregoing  report, 
signed  by  Joseph  J.  Darlington,  James  M.  Beck,  and  myself,  committee, 
and  know  the  contents  thereof;  that  this  affidavit  is  made  by  me  on  be- 
half of  the  said  Joseph  J.  Darlington  and  James  M.  Beck,  as  well  as  on 
my  own  behalf,  because  of  the  fact  that  the  said  matters  and  things  in 
the  said  report  set  forth  are  more  largely  within  my  personal  knowledge; 
that  the  matters  and  things  set  forth  in  the  said  report  as  of  personal 
knowledge  are  true,  and  that  those  set  forth  upon  information  and  belief 
I  believe  to  be  true. 

"Dan*l  Davenport. 
"Subscribed  and  sworn  to  before  me  this  24th  day  of  June,  a.  d.  191L 

"Irwin  H.  Linton, 
•*NoUry  Public,  D.  C." 

(SeaL) 
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would  be  a  mere  mockery."  Gompers  v.  Buck's  Stove  dc  Range 
Co,  221  U.  S.  418,  450,  55  L.  ed.  797,  809,  34  L.R.A.(N.S.) 
874,  31  Sup.  Ct.  Eep.  492. 

The  contention  of  respondents  that  the  injunction  was  void, 
in  that  it  abridged  the  right  of  free  speech  and  the  freedom  of 
the  press,  was  held  to  be  unfounded  by  this  court,  which  hold- 
ing was  approved  by  the  Supreme  Court  of  the  United  States. 
33  App.  D.  C.  516,  221  U.  S.  418.  It,  therefore,  was  incumbent 
upon  respondents  to  obey  the  injunction,  until  vacated  or  modi- 
fied by  proper  authority,  and  until  such  order  of  vacation  or 
modification  should  become  eflFective. 

Respondents  were  not  restrained  alone  from  continuing  the 
boycott,  but  they  were  forbidden  to  print,  issue,  publish,  or  dis- 
tribute, through  the  mails  or  otherwise,  any  written  or  printed 
document  whatever  containing  any  reference  to  the  Buck's 
Stove  &  Range  Company's  business  or  its  product  as  on  the  "We 
Don't  Patronize"  or  "Unfair"  list,  or  to  make  any  reference  to 
its  business  or  product  in  connection  with  those  terms,  or  to 
make  any  statement  orally  or  in  writing  calling  attention  to 
the  fact  that  a  boycott  had  been  waged  against  its  business  or 
its  product,  or  that  it  had  been  declared  to  be  unfair,  or  that  its 
product  should  not  be  purchased,  dealt  in,  or  handled  by  any 
dealer,  tradesman,  or  other  person  whomsoever,  or  by  the  public, 
or  to  make  any  representation  or  statement  for  the  purpose  of 
interfering  with  the  business  of  the  Buck's  Stove  &  Range  Com- 
pany, or  with  the  free  and  unrestricted  sale  of  its  product,  or 
of  coercing  or  inducing  any  dealer,  firm,  or  corporation  or  the 
public  not  to  purchase,  use,  buy,  trade  in,  deal  in,  or  have  in 
possession,  any  of  its  products. 

To  establish  the  guilt  of  respondents,  it  is  not  even  necessary 
to  invoke  the  familiar  rule  that  every  person  is  presumed  to 
intend  the  natural  and  necessary  consequences  of  his  own  acts. 
While  the  reports,  editorials,  and  speeches  published  and  circu- 
lated broadcast  could  have  been  intended  only  to  accomplish  the 
result  of  preventing  the  members  of  the  American  Federation 
of  Labor  and  their  friends,  dealers,  and  the  public  generally, 
from  purchasing  or  dealing  in  the  products  of  the  Buck's  Stove 
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&  Range  Company,  the  utterances  in  themselves,  regardless  of 
their  effect,  constituted  a  violation  of  the  express  terms  of  the 
court's  decree.  That  respondents  did  not  intend  to  respect  the 
order  of  the  court  is  apparent  from  the  following  extract  from 
the  report  of  Gompers  made  to  the  Norfolk  Convention,  which 
occurred  between  the  date  of  the  filing  of  the  bill  and  the  mak- 
ing of  the  temporary  order ;  and  which  was  published  and  cir- 
culated after  the  order  became  effective :  "Recently  one  of  the 
branches  of  the  Federal  courts  decided  by  a  majority  vote  that 
the  boycott  is  illegal.  ♦  ♦  ♦  We  should  demand  the  change 
of  any  law  which  curbs  the  privilege  and  the  right  of  the  work- 
ers to  exercise  their  normal  and  natural  preferences.  In  the 
meantime,  we  should  proceed  as  we  have  of  old,  and,  wherever 
a  court  shall  issue  an  injunction  restraining  any  of  our  fellow 
workers  from  placing  a  concern  hostile  to  labor's  interest  and 
themselves  on  our  'Unfair'  list,  and  enjoining  the  workers  from 
issuing  notices  of  this  character,  the  further  suggestion  is  made 
that  upon  any  letter  or  circular  issued  upon  a  matter  of  this 
character,  after  stating  the  name  of  the  unfair  firm  and  the 
grievance  complained  of,  the  words,  'We  have  been  enjoined  by 
the  courts  from  boycotting  this  concern' ;  could  be  added  with 
advantage." 

That  the  terms  of  the  injunction  were  well  understood  ap- 
pears from  the  editorial  of  Gompers  published  and  circulated 
shortly  after  the  decree  was  entered,  wherein  he  stated :  "This 
injunction  enjoined  them  as  officers  or  as  individuals,  from  any 
reference  whatsoever  to  the  Buck's  Stove  &  Range  Company's 
relations  to  organized  labor,  to  the  fact  that  the  said  company 
is  regarded  as  unfair ;  that  it  is  on  an  'Unfair'  list,  or  on  the 
'We  Don't  Patronize'  list,  of  the  American  Federation  of  Labor. 
The  injunction  orders  that  the  facts  in  controversy  between 
the  Buck's  Stove  &  Range  Company  and  organized  labor  must 
not  be  referred  to,  either  by  printed  word  or  orally.  The 
American  Federation  of  Labor  and  its  officers  are  each  and 
severally  named  in  the  injunction.  *  *  *  With  all  due  re- 
spect to  the  court,  it  is  impossible  for  us  to  see  how  we  can 
comply  with  all  the  terms  of  this  injunction.     We  would  not 
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be  performing  our  duty  to  labor  and  to  the  pubKc  without  dis- 
cussion of  this  injunction.  ♦  ♦  ♦  The  publication  of  the 
Buck's  Stove  &  Range  Company  on  the  'We  Don't  Patronize' 
list  of  the  American  Federation  of  Labor  is  the  exercise  of  a 
plain  right.  To  enjoin  its  publication  is  to  invade  and  deny 
the  freedom  of  the  press, — a  right  which  is  granted  under  our 
Constitution.  ♦  *  *  The  members  of  organized  labor  are 
not  themselves  obliged  to  refrain  from  dealing  with  the  firms  on 
the  ^e  Don't  Patronize'  list  of  the  American  Federation  of 
Labor.  The  information  is  given  them.  There  is  no  compul- 
sion. They  are  entirely  free  to  use  their  own  judgment."  This 
editorial  was  published  and  sent  out  with  the  "L^rgent  Appeal," 
which  was  issued  by  the  joint  action  of  all  the  respondents.  It, 
therefore,  may  be  regarded  as  their  expression,  for  which  they 
are  each  to  be  held  responsible. 

It  must  be  remembered  that  we  are  here  dealing  with  a  con- 
spiracy which  was  formed  for  the  purpose  of  compelling  the 
Buck's  Stove  &  Range  Company  to  accept  labor's  terms,  or 
submit  to  the  destruction  of  its  business.  The  two  million  mem- 
bers of  the  American  Federation  of  Labor  and  their  friends 
were  enlisted  in  this  cause.  The  leaders,  through  their  official 
organs,  had  signals  which  were  well  understood  by  everyone 
connected  with  the  organization.  As  this  court  said  in  the  in- 
junction case  (33  App.  D.  C.  83,  32  L.R.A.(N.S.)  748),  re- 
ferring to  the  "We  Don't  Patronize"  or  "Unfair"  list:  "The 
court  below  found,  and  in  that  finding  we  concur,  that  this  list 
in  this  case  constitutes  a  talismanic  symbol  indicating  to  the 
membership  of  the  Federation  that  a  boycott  is  on  and  should  be 
observed."  In  the  former  case  (33  App.  D.  C.  573)  we  said: 
"The  mere  mention  of  complainant's  name  by  these  leaders  in 
the  columns  of  the  Federationist  or  on  the  public  platform,  in 
connection  with  the  expressions  ^boycott,'  'unfair,'  or  *we  don't 
patronize,'  might  tend  to  influence  many  to  disregard  the  decree 
of  the  court,  and  thus  become  as  eflFective  notice  to  their  fol- 
lowers as  it  had  formerly  been  when  published  in  the  'Unfair' 
or  'We  Don't  Patronize'  list."  A  similar  comment  appears  in 
the  opinion  of  the  Supreme  Court  (221  U.  S.  439)  as  follows: 
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^^Tn  the  case  of  an  unlawful  conspiracy,  the  agreement  to  act 
when  the  signal  is  published  gives  the  words  ^unfair,'  'we  don't 
patronize/  or  similar  expressions,  a  force  not  inhering  in  the 
words  themselves,  and  therefore  exceeding  any  possible  right 
of  speech  which  a  single  individual  might  have.  Under  such 
circumstances  they  become  what  have  been  called  S^erbal  acts,' 
and  as  much  subject  to  injunction  as  the  use  of  any  other 
force  whereby  property  is  unlawfully  damaged.  When  the  facts 
in  such  cases  warrant  it,  a  court  having  jurisdiction  of  the  par- 
ties and  subject-matter  has  power  to  grant  an  injunction.'' 

The  only  way  to  enjoin  a  boycott  of  this  sort  is  to  prohibit 
the  utterance  and  publication  of  the  signals,  as  was  done  in  this 
case.  But,  as  disclosed  by  this  record,  the  campaign  never 
ceased.  While  the  name  of  the  Buck's  Stove  &  Range  Com- 
pany was  taken  from  the  "We  Don't  Patronize"  or  "TTnfair" 
list,  the  fact  that  it  was  still  to  be  treated  as  on  the  list  was 
heralded  through  the  Federationist  and  other  mediums.  It 
was  unnecessary  to  prove  that  the  boycott  continued  after  the 
injunction  became  eifective.  If  it  did  not,  it  was  not  the  fault 
of  respondents.  They  furnished  the  material  to  keep  the  ma- 
chinery in  operation,  and  therein  was  the  contempt.  The  re- 
sult might  be  presumed,  if  essential  to  the  determination  of  the 
question  before  us. 

In  Mitchell's  Case,  by  his  own  admission  made  one  year  after 
the  commission  of  the  act,  he  was  a  direct  participant  in  con- 
tinuing the  boycott.  Referring  in  the  former  opinion  (33  App. 
D.  C.  574)  to  his  presiding  over  the  annual  convention  of  the 
Ignited  Mine  Workers,  when  the  resolution  set  out  in  the  report 
was  adopted,  the  court  said :  "The  adoption  of  this  resolution 
could  accomplish  but  one  end, — the  perpetuation  and  continua- 
tion of  the  boycott.  A  labor  organization  can  conduct  an  un- 
lawful boycott  as  effectually  by  compelling  its  own  members  to 
refrain  from  dealing  with  the  party  boycotted,  as  by  coercing 
others  into  similar  action." 

Error  is  assigned  "in  receiving  improper  testimony  over  the 
objection  of  the  respondents,  as  shown  by  the  bill  of  exceptions 
herein,"  and  "in  excluding  proper  testimony  offered  on  behalf 
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of  the  respondents,  as  shown  by  the  bill  of  exceptions  herein." 
Whether  objectionable  testimony  was  admitted  is  not  before  us 
upon  specific  assignments  of  error.     The  judgment  finding  re- 
spondents guilty  of  contempt  is  general,  imaccompanied  by  any 
finding  of  fact ;  hence,  it  is  unnecessary  to  examine  each  partic- 
ular charge,  if  it  appears  that  in  each  case  there  is  sufficient 
proof  to  support  the  judgment.    Claassen  v.  United  States,  142 
IT.  S.  X40,  35  L.  ed.  966,  12  Sup.  Ct.  Rep.  169.     The  case 
having  been  tried  to  the  court,  it  will  be  presumed  that  only 
competent  evidence  was  considered  in  making  up  the  judg- 
ments, and  of  such  the  record  discloses  sufficient  to  support  the 
judgment  of  guilt  in  each  instance.     Besides,  the  trial  court 
is  the  proper  tribunal  to  determine  the  weight  of  the  evidence. 
So  far  as  objections  and  exceptions  to  the  admission  or  rejection 
of  evidence  appear,  the  record  discloses  loose  practice.    If,  how- 
ever, any  objections  were  so  preserved  as  to  be  available  for 
review  in  this  court,  respondents,  in  the  absence  of  specific  as- 
signments of  error,  will  be  deemed  to  have  waived  them.    The 
assignments  of  error  touching  this  matter  are  so  indefinite  that 
counsel  did  not  seem  to  consider  them  of  sufficient  importance 
to  call  for  argument  at  bar.    They  may  be  presumed,  therefore, 
to  have  been  abandoned. 

The  assignments  relating  to  the  bar  of  the  statute  of  limita- 
tions will  now  be  considered.  The  charge  is  for  criminal  con- 
tempt. Gompers  v.  Buck's  Stove  &  Range  Co.  33  App.  D.  C. 
516,  221  U.  S.  418,  55  L.  ed.  797,  34  L.R.A.(KS.)  874,  31 
Sup.  Ct.  Rep.  492.  The  question  at  once  arises  whether  crim- 
inal contempt  is  a  crime  within  sec.  1044  of  the  Revised  Stat- 
utes of  the  United  States,  U.  S.  Comp.  Stat.  1901,  p.  725,  which 
provides:  "No  person  shall  be  prosecuted,  tried,  or  punished 
for  any  offense  not  capital,  except  as  provided  in  section  one 
thousand  and  forty-six,  unless  the  indictment  is  found,  or  the 
information  is  instituted,  within  three  years  next  after  such 
offense  shall  have  been  committed." 

Does  the  report  of  the  committee  in  this  case  rise  to  the  dig- 
nity of  a  criminal  information  ?  If  it  does  not,  it  cannot  be 
embraced  within  the  statute  of  limitations.     At  common  law, 
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informationB  were  of  two  kinds, — those  filed  ex  officio  by  the 
attorney  general,  and  those  prosecuted  by  leave  of  court  in  the 
name  of  the  coroner  or  master  of  the  Crown  office.  1  Chittj-, 
Crim.  Law,  843.  The  abuse  in  the  star  chamber  originated  out 
of  the  latter  class,  which  have  never  existed  in  this  coimtry.  1 
Bishop,  Crim.  Pro.  §  143.  Criminal  informations  in  this  coun- 
try are  the  same  as  were  presented  in  England  by  the  attorney 
general,  or,  in  his  absence,  by  the  solicitor  general.  They  diflfer 
from  indictments  only  in  being  presented  by  the  attorney  general 
in  England,  or  the  district  attorney  in  this  country,  instead  of  bv 
a  grand  jury.  In  Goddard  v.  State,  12  Conn.  448,  where  a 
complaint  had  been  filed  by  a  tithingman  with  a  justice  of  the 
peace,  charging  a  breach  of  the  Sabbath,  and  the  accused  was 
convicted  without  a  jury,  as  demanded  by  him,  the  court,  in 
holding  that  the  complaint  was  not  a  criminal  information  with- 
in the  Bill  of  Rights,  said:  "If,  then,  the  words  indictment' 
or  'information'  have  a  well-known  meaning  at  the  common  law, 
we  are  to  inquire  not  merely  whether  this  complaint  is  not  much 
like  an  information,  but  whether  it  is  the  information  of  the 
common  law.  An  information  differs  from  an  indictment  in 
little  more  than  the  source  from  which  it  comes.  And  a  com- 
plaint by  a  tithingman  or  grand  juror  may,  in  its  form,  differ 
but  little  from  the  information  of  the  attorney  general  or  the 
master  of  the  Crown  office.  But  this  fact  will  no  more  prove 
that  it  is  an  information,  than  that  the  information  of  the  at- 
torney is  an  indictment.  *  *  *  It  has  been  attempted,  by 
the  counsel  of  the  plaintiff  in  error,  to  show  that  in  its  form  and 
nature  it  partakes  of  the  features  of  an  information.  And  it  is 
certainly  true  that  every  accusation  of  one  person  by  another  to 
a  magistrate  is  information  to  that  magistrate.  But  it  is  not 
therefore  the  information  spoken  of  in  the  Constitution,  be- 
cause it  does  not  come  from  the  source  which  gives  it  that  char- 
acter." 

We  think  there  is  a  well-defined  distinction  between  a  com- 
plaint and  an  information.  A  complaint  may  be  made  by  a 
private  person  against  an  alleged  offender,  and  may  be  used  by 
the  proper  prosecuting  officer  as  the  basis  for  the  filing  of  an 
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information,  or  for  presenting  an  indictment  to  the  grand  jury. 
The  infonnation  referred  to  in  the  statute  of  limitations  is  what 
is  understood  as  a  criminal  information,  and,  in  law,  such  an 
information  can  only  originate  from  the  officer  charged  with  the 
prosecution  of  crime  within  the  jurisdiction.     The  report  of 
the  committee  in  the  present  case  meets  none  of  the  require- 
ments of  an  information.     It  was  only  intended  to  present  a 
state  of  facts  to  the  court  upon  which  it  might  proceed,  is  so 
advised.     In  contempt,  the  contemner  is  brought  into  court  by 
citation,  and  the  proceeding  then  is  most  informal,  and  in  total 
disregard  of  many  of  the  essential  elements  of  criminal  plead- 
ing.   In  the  case  of  Re  Savin,  131  U.  S.  267,  33  L.  ed.  150,  9 
Sup.  Ct  Rep.  699,  the  charge  of  contempt  was  orally  reported 
to  the  court,  and  written  specifications,  although  demanded  by 
the  accused,  were  denied.    On  the  subject  of  procedure  in  con- 
tempt, the  court  said :    "It  is,  however,  contended  that  the  pro- 
ceedings in  the  district  court  were  insufficient  to  give  that  court 
jurisdiction   to  render  judgment.      This   contention   is   based 
merely  upon  the  refusal  of  the  court  to  require  service  of  inter- 
rogatories upon  the  appellant,  so  that,  in  answering  them,  he 
could  purge  himself  of  the  contempt  charged.    The  court  could 
have  adopted  that  mode  of  trying  the  question  of  contempt, 
but  it  was  not  bound  to  do  so.    It  could,  in  its  discretion,  adopt 
such  mode  of  determining  that  question  as  it  deemed  proper, 
provided  due  regard  was  had  to  the  essential  rules  that  obtain 
in  the  trial  of  matters  of  contempt.^'    What  may  be  said  of  the 
procedure  in  contempt  applies  equally  to  disbarment  and  other 
matters  within  the  inherent  jurisdiction  of  the  court.    Randall 
V.  Brigham,  7  Wall.  523,  19  L.  ed.  285.    In  the  present  case, 
the  court  issued  citations,  and  the  charges  contained  in  the  re- 
port were  made  the  basis  upon  which  respondents  were  tried. 
But  while  sufficient  for  contempt,  it  will  not  be  contended  that 
such  a  document  could  be  distorted  into  a  criminal  information 
upon  which  a  defendant  could  be  prosecuted  for  a  crime.     "A 
proceeding  for  contempt  is  not  a  criminal  case  in  the  sense  that 
all  the  provisions  of  our  statutes  in  regard  to  criminal  practice 
VoL  XL.— 21. 
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and  procedure  are  applicable  to  it."  Hurley  v.  Com.  188  Mass. 
443,  74  N.  E.  677,  3  Ann.  Cas.  757. 

Contempt  of  court  is  not  a  statutory  crime  in  this  country. 
The  Federal  courts  have  jurisdiction  only  of  such  offenses  as  bv 
statute  are  declared  to  be  crimes.  Xo  jurisdiction  exists  over 
purely  common-law  offenses.  United  States  v.  Brittan,  108  U. 
S.  199,  27  L.  ed.  698,  2  Sup.  Ct.  Rep.  531 ;  United  States  v. 
Hudson,  7  Cranch,  32,  3  L.  ed.  259 ;  United  States  v.  Coolidge, 
1  Wheat.  415,  4  L.  ed.  124;  Uiiited  States  v.  Eaton,  144  U.  S. 
677,  36  L.  ed.  591,  12  Sup.  Ct.  Rep.  764.  In  Manchester  v. 
Massachusetts,  139  U.  S.  240,  262,  35  L.  ed.  159,  166,  11  Sup. 
Ct.  Rep.  559,  the  court  said:  "The  courts  of  the  United 
States,  merely  by  virtue  of  this  grant  of  judicial  power,  and  in 
the  absence  of  legislation  by  Congress,  have  no  criminal  juris- 
diction whatever.  The  criminal  jurisdiction  of  the  courts  of 
the  United  States  is  wholly  derived  from  the  statutes  of  the 
United  States." 

In  the  decisions,  the  courts  have  expressed  a  variety  of  views 
as  to  the  nature  of  the  action  for  the  punishment  of  contempts. 
Some  have  held  it  to  be  a  criminal  proceeding,  in  that  a  penalty 
is  attached ;  some  have  held  it  to  be  in  the  nature  of  a  criminal 
proceeding.  Penalty  and  punishment  are  not  alone  sufficient  to 
distinguish  the  proceeding  as  criminal.  The  action  is  sui 
generis,  in  a  class  by  itself,  partaking  of  some  of  the  elements 
of  both  civil  and  criminal  proceedings,  but,  strictly  speaking, 
it  is  neither.  It  belongs  to  a  class  of  proceedings  inherent  in  the 
court,  and  deemed  essential  to  its  existence.  It  would  hardly 
be  held  that  a  disbarment  proceeding  is  criminal,  although  a 
severe  penalty  may  be  imposed ;  or  that  the  power  of  a  court  to 
reprimand  its  officers  for  misconduct  is  a  criminal  proceeding, 
though  the  penalty  imposed  is  humiliating  and  severe.  These 
belong  to  a  class  of  proceedings  essential  to  the  self-preservation 
of  a  court,  and  inherent  in  all  courts,  irrespective  of  their  con- 
stitutional and  statutory  jurisdiction.  Contempt,  therefore,  is 
without  any  particular  form  of  action,  and  not  subject  to  the 
limitations  of  procedure  prescribed  for  the  conduct  of  either 
civil  or  criminal  actions.     While  Congress  has  the  power  to 
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declare  an  act  in  contempt  of  court  a  crime,  it  has  never  exer- 
cised this  power.     The  power  of  the  Federal  courts  to  commit 
and  punish  for  contempt  is  inherent  in  the  court  where  the  con- 
tempt occurs.    Ex  pa^te  Terry,  128  U.  S.  289,  32  L.  ed.  405, 
9  Sup.  Ct.  Rep.  77.     As  was  said  in  Watson  v.  Williams,  3G 
Miss.  331:     "The  power  to  fine  and  imprison  for  contempt, 
from  the  earliest  history  of  jurisprudence,  has  been  regarded  as 
a  necessary  incident  and  attribute  of  a  court,  without  which  it 
could  no  more  exist  than  without  a  judge.     It  is  a  power  in- 
herent in  all  courts  of  record,  and  coexisting  with  them  by  the 
wise  provisions  of  the  common  law."     This  statement  of  the 
Jaw  is  quoted  with  approval  in  Re  Debs,  158  U.  S.  564,  39  L. 
ed.  1092,  15  Sup.  Ct.  Rep.  900.     It  is  idle  to  assert  that  the 
power  to  punish  for  contempt  of  court  is  inherited  from  the 
common  law.     The  power  was  inherent  in  the  courts  of  the 
United  States  from  their  creation,  and  exists  by  virtue  of  their 
creation.     It  is  not  dependent  upon  precedent,  origin,  or  cus- 
tom, but  would  exist  if  this  power  had  never  been  exercised  by 
the  courts  of  England.     Section  725,  Rev.  Stat.  LT.  S.  Comp. 
Stat.  1901,  p.  583,  merely  limits  the  inherent  power  of  all  courts 
of  the  United  States  to  punish  acts  in  contempt  of  their  author- 
ity, and  prescribes  the  punishment  that  may  be  inflicted.  Pierce 
V.  Untied  States,  37  App.  D.  C.  582;  Andersan  v.  Dunn,  6 
Wheat.  204,  5  L.  ed.  242 ;  Ex  parte  Robinson,  19  Wall.  505,  22 
L.  ed.  205;  Eilenbecker  v.  District  Ct.  134  U.  S.  31,  33  L.  ed. 
801,  10  Sup.  Ct.  Rep.  424. 

All  crimes  punishable  under  Federal  jurisdiction  being  stat- 
utory, it  is  important  to  consider  what  is  embraced  within  the 
accepted  use  of  the  term  ''crime."  It  is  not  important  that  crim- 
inal contempts  in  isolated  instances  may  have  been  tried  by 
jury  upon  indictment  and  information  prior  to  the  time  of 
Henry  V.  They  have  never  been  so  tried  in  this  country.  The 
important  question  before  us  is  whether,  under  the  procedure 
adop'ted  and  followed  in  the  Federal  courts,  contempts  are  with- 
in the  classification  of  crimes  as  treated  in  the  Constitution, 
statutes,  and  decisions  of  the  courts.  Article  ITT.  of  the  Con- 
stitution  of  the  United  States  provides  that  "the  trial  of  all 
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crimes,  except  in  cases  of  impeachment,  shall  be  by  jury."  The 
5th  and  6th  Amendments  to  the  Constitution  provide,  among 
other  things,  that  "no  person  shall  be  held  to  answer  for  a  capi- 
tal or  otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury  j  *  *  *  nor  shall  any  person  be 
subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life 
or  limb.''  "In  all  criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial  by  an  impartial  jury," 
and  "to  be  confronted  with  the  witnesses  against  him." 

The  statute  of  limitations  was  part  of  the  original  judiciary 
act,  passed  contemporaneously  with  the  adoption  of  the  Bill  of 
Rights,  of  which  the  above  Amendments  are  a  part.    That  Con- 
gress had  in  mind  the  class  of  crimes  referred  to  in  the  Consti- 
tution is  apparent,  in  that  the  statute  is  limited  to  crimes  prose- 
cuted upon  indictment  or  information,  and  can  only  be  con- 
strued to  relate  to  offenses  within  the  criminal  jurisdiction  of 
the  Federal  courts.    Inasmuch,  therefore,  as  the  statute  of  limi- 
tations relates  only  to  statutory  crimes  within  the  jurisdiction 
of  the  Federal  courts,  it  is  not  important  that  the  courts  of  the 
District  of  Columbia  are  vested  with  common-law  jurisdiction 
(Code  D.  C.  sec.  1,  [31  Stat,  at  L.  1189,  chap.  854]),  smce 
common-law  crimes  are  not  embraced  within  the  statute.    If 
contempts  are  embraced  within  the  classification  of  crimes  in- 
cluded in  the  statute  of  limitations,  equity,  circuit,  and  probate 
courts,  courts  of  appeal,  and  the  Supreme  Court  of  the  United 
States  are  without  original  jurisdiction  to  punish  for  contempt, 
since  the  sole  jurisdiction  over  criminal  offenses  is  confined  to 
the  inferior  courts  of  the  United  States  expressly  vested  with 
criminal  jurisdiction.    Middlebrook  v.  State,  43  Conn.  257,  21 
Am.  Rep.  650,  where  a  criminal  contempt  had  been  tried  and 
judgment  imposed  in  the  court  of  common  pleas,  a  court  without 
criminal  jurisdiction,  the  court  said :    "This  is  not  a  criminal 
proceeding  within  the  meaning  of  the  statute.     The  fine  and 
imprisonment  which  the  court  is  authorized  to  inflict  for  a  con- 
tempt are  not  intended  as  a  punishment  for  a  crime  committed 
in  violation  of  the  criminal  law ;  and  punishment  for  the  con- 
tempt is  no  bar  to  a  prosecution  for  a  breach  of  the  peace,  not- 
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withstanding  the  universal  maxim  that  no  one  shall  be  put  in 
jeopardy  twice  for  the  same  oflFense.  Courts  of  chancery  and 
probate  courts  have  no  criminal  jurisdiction,  and  yet  it  will 
hardly  be  denied  that  they  have  power  to  punish  for  contempt." 
In  Michigan  it  has  been  held  that  "proceedings  for  contempt 
are  not  criminal  causes  within  the  intent  and  meaning  of  the 
Constitution  of  the  United  States  or  of  this  State."  Be  Chad- 
wick,  109  Mich.  588,  67  N.  E,  1071. 

In  Merchant's  Stock  &  Grain  Co.  v.  Board  of  Trade,  201 
Fed.  20,  is  found  the  following  admirable  distinction  between 
the  procedure  in  criminal  prosecutions  and  in  contempt  cases : 
"It  is  to  be  noted :    First.    That  criminal  contempts  are  tried 
summarily,  and  not  in  the  regular  course  or  way.     Second. 
That  there  is  no  right  of  trial  by  jury.    Eilenhecker  v.  District 
CL  134  U.  S.  31,  33  L.  ed.  801,  10  Sup.  Ct.  Rep.  424;  Inter- 
state Commerce  Commission  v.  Brimson,  154  U.  S.  447,  38  L. 
ed.  1047,  4  Inters.  Com.  Rep.  545,  4  Sup.  Ct  Rep.  1125 ;  Be 
Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15  Sup.  Ct  Rep.  900; 
King  v.  Ohio  &  M.  B.  Co.  7  Biss.  529,  Fed.  Cas.  No.  7,800. 
Third.     Courts  of  chancery  and  other  courts  without  criminal 
jurisdiction  can  pimish  for  so-called  criminal  contempt    Mid- 
dlehrook  v.  State,  43  Conn.  257,  21  Am.  Rep.  650;  Cartwright's 
Case,  114  Mass.  230;  Rapalje,  Contempt,  sec.  3.    Fourth.    As 
there  is  no  power  in  any  except  the  court  against  which  the  con- 
tempt is  committed  to  punish  it,  that  is,  as  such  court  has  ex- 
clusive jurisdiction,  no  change  of  venue  can  be  allowed.    Rapal- 
je, Contempt,  §  13.  Fifth.  For  a  criminal  actual  contempt  a  de- 
fendant may,  without  a  waiver  and  without  his  consent,  be  sen- 
tenced in  his  absence.  Ex  parte  Terry,  128  U.  S.  289,  32  L.  ed. 
405,  9  Sup.  Ct.  Rep.  77 ;  Middlehrook  v.  State,  43  Conn.  257,  21 
Am.  Rep.  650.  Sixth.  An  act  which  is  a  contempt  of  court  and 
also  a  crime  may  be  punished  both  by  the  summary  provision 
and  by  indictment,  and  neither  will  bar  the  other.  Bishop,  New 
Crim.  Law,  sec.  1067 ;  Chicago  Directory  Co.  v.  United  States 
Directory  Co.  123  Fed.  194;  O'Neil  v.  People,  113  Til.  App. 
195.     In  other  words,  the  constitutional  provision  protecting 
him  against  being  twice  put  in  jeopardy  does  not  protect  him 


Digitized  by 


Google 


325  RE  GOMPERS. 

Opinion  of  the  Court.  [40  App. 

from  being  punished  for  contempt  and  under  indictment  for  the 
same  act."  For  example,  had  respondents  been  indicted  and 
tried,  as  might  have  been  done,  under  sec.  5399,  U.  S.  Rev.  Stat 
U.  S.  Comp.  Stat  1901,  p.  3656  (Pettibone  v.  United  Siates, 
148  U.  S.  197,  37  L.  ed.  419,  13  Sup.  Ct  Rep.  542)  it  would 
have  been  no  bar  to  the  present  proceeding.  This  distinction 
eliminates  all  possibility  of  dispute  as  to  the  classification  of 
contempt  of  court  If  treated  as  a  crime,  it  would  be  controlled 
by  the  jeopardy  and  other  clauses  of  the  Constitution.  In  view 
of  the  state  of  the  law,  it  is  not  surprising  that  contempt  pro- 
ceedings have  been  characterized  as  sui  generis,  O'Neal  v. 
United  Staies,  190  U.  S.  36,  47  L.  ed.  945,  23  Sup.  Ct  Rep. 
776,  14  Am.  Crim.  Rep.  303;  Bessette  v.  W.  B.  Conkey  Co. 
194  U.  S.  324,  48  L.  ed.  997,  24  Sup.  Ct  Rep.  665. 

Thus,  it  will  be  observed  that,  in  the  exercise  of  this  inher- 
ent power,  the  prosecution  for  contempt  of  court  is  not  confined 
to  the  criminal  courts,  and  many  of  the  essential  guaranties  of 
the  Constitution  relating  to  the  trial  and  punishment  of  crimes 
are  totally  disregarded. 

It  may  well  be  that,  owing  to  the  peculiar  character  of  pro- 
ceedings to  punish  for  contempt  of  court,  technically  neither 
in  equity  nor  at  law,  unreasonable  delay  in  instituting  proceed- 
ings after  the  commission  of  the  acts  complained  of  would  con- 
stitute laches,  and  justify  appellate  interference.  That  condi- 
tion, however,  does  not  arise  in  this  case.  Respondents  were 
originally  proceeded  against  without  delay.  The  appeal  was 
promptly  heard  in  this  court,  and  advanced  for  hearing  in  the 
supreme  court.  When  the  judgment  was  there  reversed  and  re- 
manded for  such  further  proceedings  as  might  seem  advisable, 
the  court  proceeded  with  extreme  promptness  to  institute  the 
present  action.  Hence,  there  is  nothing  in  this  case  to  justify 
us  in  invoking  the  rule  of  laches,  or  to  call  for  an  expression  of 
opinion  as  to  our  jurisdiction  in  the  premises. 

It  appears  that  when  the  former  case  was  certified  back  to  the 
supreme  court  of  the  District  of  Columbia  for  dismissal,  Mr. 
Justice  Gould  was  presiding  in  that  division  of  the  equity  court 
where  the  decree  in  the  original  injunction  suit.  Equity  No. 
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27,305,  was  entered.    Instead  of  instituting  this  proceeding,  he 
certified  the  matter  over  to  Mr.  Justice  Wright,  who  was  pre- 
siding in  the  other  equity  division  of  the  court,  where  these  pro- 
ceedings were  begun  and  captioned  Equity  No.  30,180.     This 
course  of  proceeding  is  assigned  as  error.     The  supreme  court 
of  the  District  of  Columbia  is  a  single  court  of  general  juris- 
diction with  six  judges.     The  mere  fact  that  the  various  juris- 
dictions are  by  rule  divided  and  assigned  to  different  judges  does 
not  in  any  way  affect  the  general  jurisdiction  of  the  court.    The 
action  here  is  for  the  violation  of  the  terms  of  an  order  of  in- 
jimction  issued  by  the  supreme  court  of  the  District  of  Colum- 
bia, and  the  mere  fact  that  this  proceeding  was  instituted  in  a 
different  equity  division,  as  composed  by  the  rules  of  the  court, 
than  that  in  which  the  injunction  proceeding  originally  existed, 
is  unimportant.     They  both  originated  in  the  equity  branch  of 
the  court.     Where  the  contempt  is  for  violation  of  an  order  of 
a  court  of  equity,  it  is  proper  that  the  contempt  be  prosecuted 
by  that  court.    Bessette  v.  W,  B.  Conkey  Co.  194  U.  S.  324,  48 
L.  ed.  997,  24  Sup.  Ct.  Rep.  665.     The  contempt  proceeding 
may  be  in  the  title  of  the  original  case.    Ibid,    Or  it  may  be  in 
the  name  of  the  United  States.     O'Neal  v.  United  States,  190 
r.  S.  36,  47  L.  ed.  945,  23  Sup.  Ct.  Rep.  776,  14  Am.  Grim. 
Rep.  303.    Or  it  may  be  on  the  relation  of  the  party  cited.    Re 
Debs,  158  IT.  S.  564,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900.    Or 
it  may  be  purely  an  ex  parte  proceeding.    Ex  parte  Fish,  113  U. 
S.  713,  28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724.    As  was  said  in 
Bessette  v.  W.  B,  Conkey  Co.  supra.    ^*A  contempt  proceeding 
is  sui  generis.    *    *    *    It  may  be  resorted  to  in  civil  as  well 
as  criminal  actions,  and  also  independently  of  any  civil  or  crimi- 
nal action." 

Contempt  of  court  may  be  prosecuted  by  a  committee  of  the 
bar  appointed  by  the  court  for  that  purpose,  or  by  the  proper 
prosecuting  officer  of  the  jurisdiction,  or  by  both.  No  particu- 
lar form  of  complaint  is  necessary.  A  criminal  contempt  may 
be  brought  to  the  attention  of  the  court  by  verified  petition  in 
the  name  of  the  parties  to  the  original  suit,  and  prosecuted  at 
the  instance  of  the  injured  party  by  his  attorneys.    Bessette  v. 
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\V,  B.  Conhey  Co.  supra.  Formal  charges  as  in  criminal  cases 
are  imnecessary  in  contempt  proceedings.  All  that  is  necessary 
to  their  validity  is  that  the  alleged  contemner  shall  have  notice 
of  the  charges  and  an  opportunity  afforded  him  to  make  his  de- 
fense. In  Re  Savin,  131  U.  S.  267,  33  L.  ed.  150,  9  Sup.  Ct. 
Rep.  699,  the  court,  discussing  the  analogy  between  contempt 
and  disbarment  proceedings,  quoted  with  approval  from  Ran- 
dall V.  Brigham,  7  Wall.  523,  540,  19  L.  ed.  285,  293,  as  fol- 
lows: "It  is  not  necessary  that  proceedings  against  attorneys 
for  malpractice,  or  any  unprofessional  conduct,  should  be  found- 
ed upon  formal  allegations  against  them.  Such  proceedings  are 
often  instituted  upon  information  developed  in  the  progress  of 
a  cause ;  or  from  what  the  court  learns  of  the  conduct  of  the  at- 
torney from  its  own  observation.  Somethnes  they  are  moved 
by  third  parties  upon  affidavit;  and  sometimes  they  are  taken 
by  the  court  on  its  own  motion.  All  that  is  requisite  to  their 
validity  is  that,  when  not  taken  for  matters  occurring  in  open 
court,  in  the  presence  of  the  judges,  notice  should  be  given  to 
the  attorney  of  the  charges  made,  and  opportunity  afforded  him 
for  explanation  and  defense." 

Error  is  urged  in  the  appointment  of  a  United  States  Com- 
missioner for  the  purpose  of  taking  testimony  in  this  cause. 
The  custom  of  taking  testimony  by  deposition,  affidavit,  or  in- 
terrogatories in  contempt  cases  is  ancient.  1  Newland's  Ch.  Pr. 
392.  The  practice  has  prevailed  generally  in  this  country.  Ra- 
palje,  Contempt,  124;  Fletcher,  Eq.  PL  &  Pr.  sec.  553;  Una 
V.  Dodd,  38  N.  J.  Eq.  460.  It  was  the  method  adopted  by  the 
Supreme  Court  in  the  recent  case  of  United  States  v.  Shlpp,  203 
U.  S.  563,  51  L.  ed.  319,  27  Sup.  Ct.  Rep.  165,  8  Ann.  Cas.  265, 
214  U.  S.  386,  53  L.  ed.  1041,  29  Sup.  Ct.  Rep.  637.  See  also 
Re  Savin,  131  U.  S.  267,  278,  33  L.  ed.  150,  153,  9  Sup.  Ct 
Rep.  699 ;  Re  Chiles  (Texas  v.  White) ^  22  WalL  157,  22  L.  ed. 
819.  The  question,  however,  does  not  arise  in  this  case,  since 
all  testimony  was  taken  in  open  court 

The  committee  in  its  report  inserted  thfe  following  sugges- 
tion :  "With  regard  to  each  and  every  of  the  acts,  statements, 
and  publications  above  set  forth,  the  said  Samuel  Gompers  as- 
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serted,  and  it  may  be  he  then  believed,  that  the  injunction  was 
not  binding  upon  him  because  of  what  he  claimed  to  be  his  con- 
stitutional right  of  free  speech  and  a  free  press ;  and  it  may  be 
that,  now  that  this  contention  upon  his  part  has  been  determined 
by  the  Supreme  Court  of  the  United  States  to  be  unfounded,  he 
may  be  prepared  to  make  such  due  acknowledgment,  apology, 
and  assurance  of  future  submission  to  the  court  as  may  suffi- 
ciently answer  the  necessary  purpose  of  vindicating  its  author- 
ity, and  that  of  the  law.  Should  such  acknowledgment,  apology, 
and  submission  not  be  forthcoming,  after  due  notice  and  oppor- 
tunity, the  course  necessary  to  be  pursued  to  maintain  its  dig- 
nity, and  due  respect  for  and  obedience  to  the  law,  is  respect- 
fully submitted  to  the  court  for  its  consideration."  The  same 
suggestion  was  made  in  the  report  to  both  Mitchell  and  Mor- 
rison. It  appears  that  the  court  stood  ready  up  to  the  time  of 
pronouncing  judgment,  to  accept  a  compliance  with  the  terms 
of  the  suggestion  as  purging  respondents  of  contempt  and  a 
justification  for  their  discharge.  They,  however,  refused  to 
adopt  the  suggestion  offered. 

This  is  important  in  measuring  the  intent  and  temper  of  re- 
spondents. In  the  former  proceedings,  they  attempted  to  jus- 
tify upon  the  ground  that  the  order  of  injunction  was  an  abridg- 
ment of  the  right  of  free  speech  and  a  free  press.  Three 
courts,  culminating  with  the  Supreme  Court  of  the  United 
States,  had  held  against  them,  and  the  only  question  submitted 
by  this  suggestion  was  whether  they  were  now  ready  to  submit 
to  the  law  of  the  land  as  interpreted  by  its  highest  tribunal. 
Standing  convicted  of  a  most  persistent  and  flagrant  violation 
of  an  order  of  a  court  of  the  United  States,  after  every  excuse 
for  their  action  had  been  brushed  away,  they  not  only  refused 
submission  to  the  courts,  but,  by  their  action,  contemptuously 
defied  all  lawful  and  constitutional  authority; — ^yea,  govern- 
ment itself. 

The  mere  fact  that  respondents  are  charged  with  the  disobedi- 
ence of  an  order  of  injunction  is  unimportant  compared  with 
the  larger  question  involved  in  this  case.  We  are  confronted 
with  a  deep-laid  conspiracy  to  trample  under  foot  the  law  of 
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the  land,  and  set  in  defiance  the  authority  of  the  government. 
The  prominence  of  the  respondents  only  adds  to  the  gravity  of 
the  offense.  Their  wide  influence  and  power  thus  exerted 
reaches  not  only  to  every  subordinate  branch  of  the  great  or- 
ganization of  which  they  are  the  leaders,  but  to  its  friends  and 
sympathizers.  If  law  is  to  be  supreme ;  if  the  authority  of  the 
f^overnment  is  to  be  maintained,  it  is  not  for  the  courts  to  treat 
lightly  a  conspiracy  for  their  destruction,  either  because  of  the 
prominence  and  influence  of  the  conspirators,  or  in  deference 
to  the  inspired  clamor  of  their  misguided  followers.  Mercy 
follows  justice.  It  is  not  a  time  for  appellate  tribunals  to  in- 
dulge in  finespun  theories  of  practice  or  procedure  for  the  pur- 
pose of  finding  a  plausible  excuse  for  discharging  those,  how- 
ever prominent,  who  have  offended  against  the  authority  of  law 
and  government.  If  men  of  high  position  may  defy  the  au- 
thority of  the  constitutionally  ordained  tribunals  of  the  govern- 
ment, and  escape  through  a  loose  administration  of  justice,  what 
can  be  said  of  their  followers  ?  Inspired  by  the  success  of  their 
leaders,  they  will  become  imbued  with  a  more  vicious  spirit,  be- 
cause less  restrained  by  the  refinements  of  education  and  the 
associations  surrounding  powerful  leadership. 

But  it  is  urged  that  the  punishment  imposed  is  unusual  and 
excessive.  With  this  contention  we  agree.  But  has  this  court 
power  to  modify  the  judgment  ?  In  Balletv  v.  United  States, 
160  U.  S.  187,  40  L.  ed.  388,  16  Sup.  Ct.  Rep.  263,  the  court 
held  that  where  there  was  a  verdict  of  guilty  on  two  counts, 
only  the  second  being  good,  and  "as  the  only  errors  found  in  the 
record  relate  to  and  affect  the  crime  covered  by  the  first  coimt, 
substantial  justice  requires,  and  it  is  so  ordered,  that  the  gen- 
eral judgment  rendered  by  the  court  below  should  be  reversed, 
and  the  cause  be  remanded  to  that  court  with  instructions  to  en- 
ter judgment  on  the  second  count  of  tlie  indictment,  and  for 
such  proceedings  with  reference  to  the  first  count  as  may  be  in 
conformity  to  law." 

This  decision  contains  a  full  review  of  the  statutes  conferring 
appellate  jurisdiction  upon  the  Federal  courts.  Section  24  of 
the  original  judiciary  act,  1  Stat,  at  L.  85,  provides:     "That 
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when  a  judgment  or  decree  shall  be  reversed  in  a  circuit  court, 
such  court  shall  proceed  to  render  such  judgment  or  pass  such 
decree  as  the  district  court  should  have  rendered  or  passed,  and 
the  supreme  court  shall  do  the  same  on  reversals  therein,  except 
where  the  reversal  is  in  favor  of  the  plaintiff  or  petitioner  in 
the  original  suit,  and  the  damage  to  be  assessed,  or  matter  to  be 
decreed,  are  uncertain,  in  which  case  they  shall  remand  the 
cause  for  a  final  decision." 

Nor  is  this  power  of  the  appellate  tribunals  in  review  upon 
error  limited  to  civil  cases.     Section  701,  Rev.  Stat,  provides: 
"The  supreme  court  may  affirm,  modify,  or  reverse  any  judg- 
ment, decree,  or  order  of  a  circuit  court  or  district  court  act- 
ing as  a  circuit  court,  or  of  a  district  court  in  prize  causes  law- 
fully brought  before  it  for  review,  or  may  direct  such  judg- 
ment, decree,  or  order  to  be  rendered,  or  such  further  proceed- 
ings to  be  had  by  the  inferior  court,  as  the  justice  of  the  case 
may  require."     The  power  thus  conferred  upon  the  supreme 
court  to  modify  a  judgment  on  error  is  almost  identical  in  lan- 
guage with  the  power  conferred  on  this  court  by  the  organic  act 
(D.  C.  Code,  sec.  226  [31  Stat,  at  L.  1225,  chap.  854]),  which 
provides :    "Any  party  aggrieved  by  any  final  order,  judgment, 
or  decree  of  the  supreme  court  of  the  District  of  Columbia  or 
any  justice  thereof     *     *     *     may  appeal  therefrom  to  the 
said  court  of  appeals,  and  upon  such  appeal  the  court  of  ap- 
peals shall  review  such  order,  judgment  or  decree,  and  affirm, 
reverse,  or  modify  the  same  as  shall  be  just." 

Section  11  of  the  act  of  March  3,  1891  (26  Stat,  at  L.  826, 
chap.  517),  creating  the  circuit  courts  of  appeal,  provides  as  fol- 
lows :  "And  all  provisions  of  law  now  in  force  regulating  the 
methods  and  systems  of  review  through  appeals  or  writs  of  error 
shall  regulate  the  method  and  system  of  appeals  and  writs  of  er- 
ror provided  for  in  this  action  in  respect  of  the  circuit  courts  of 
appeals,  including  all  provisions  for  bonds  and  other  securities 
to  be  required  and  taken  on  such  appeals  and  writs  of  error." 
Referring  to  these  statutes,  the  court  in  the  Ballew  Case 
said :  "It  thus  conclusively  appears  that  the  authority  of  this 
court  to   reverse  and  remand  with  directions  to  render  such 
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proper  judgment  as  the  case  might  require,  upon  writs  of  er- 
ror in  criminal  cases  to  state  courts,  and  to  circuit  courts  in 
capital  cases,  was  confessedly  conferred  by  express  statutory 
provisions,  and  that  a  like  power  was  conferred  upon  the  cir- 
cuit courts  of  appeals  and  circuit  courts  in  cases  where  they 
exercised  jurisdiction  by  error  in  criminal  cases  over  the  dis- 
trict courts.  From  this  and  from  a  review  of  the  legislation  on 
the  subject  on  the  powers  conferred  upon  this  court  as  a  review- 
ing court,  it  follows,  as  a  necessary  conclusion,  that  general 
authority  was  given  to  it  on  writ  of  error  to  take  such  action 
as  the  ends  of  justice,  not  only  in  civil,  but  in  criminal  cases, 
might  require." 

Thus,  it  would  seem  that  in  this  country,  as  in  England  since 
the  act  of  11  and  12  Vict  chap.  78,  sec.  5,  appellate  courts  in 
review  on  error,  where  the  error  exists  solely  in  the  judgment 
of  the  court,  are  vested  with  power  to  reverse  the  judgment 
and  remand  the  case  for  a  proper  judgment.  In  Middlebrook 
V.  State,  supra,  where  the  court  in  a  contempt  case  exceeded  its 
power  in  imposing  costs  in  addition  to  fine  and  imprisonment, 
the  supreme  court  of  the  State  reversed  that  portion  of  the 
judgment  relating  to  costs,  and  affirmed  the  judgment  in  re- 
spect of  the  fine  and  imprisonment.  It  is,  however,  unneces- 
sary in  the  present  case  to  decide  whether  this  power  extends 
to  a  judgment  in  a  civil  case  or  a  statutory  crime,  since  we  are 
here  considering  the  summary  proceeding  for  contempt  of  court, 
where  not  only  the  form  of  proceeding  largely,  but  the  punish- 
ment entirely,  is  left  to  the  discretion  of  the  oifended  court 
Where  the  only  error  in  such  a  case  consists  in  the  imposition 
of  excessive  punishment,  the  error  amounts  simply  to  an  abuse 
of  discretion. 

While  the  power  to  punish  for  contempt  of  court  is  vested  in 
the  court  against  whose  dignity  and  authority  the  offense  has 
been  committed,  and  without  which  power  a  court  would  be 
unable  long  to  exist,  yet  this  discretion  may  be  abused.  If  a 
court,  for  instance,  should  impose  life  imprisonment  as  a  pen- 
alty for  a  contempt  of  its  authority,  it  would  constitute  such  an 
abuse  of  discretion  as  would  amount  to  the  exercise  of  mere  ar- 


Digitized  by 


Google 


RE  GOMPERS.  833 

1).  C]  Opinion  of  the  Court. 

bitrary  power.  So,  a  court  may  exercise  arbitrary  power  in  im- 
posing an  excessive  fine  or  limited  term  of  imprisonment.  Ar- 
bitrary power  exists  nowhere  in  our  system  of  government. 
The  authority  to  restrain  its  exercise,  without  doing  violence 
to  the  enforcement  of  the  law,  or  without  permitting  the  guilty 
to  escape  just  punishment,  must  exist  somewhere. 

In  our  former  opinion  (33  App.  D.  C.  577)  it  was  inti- 
mated that  this  court  is  without  power  to  modify  a  judgment 
on  appeal.  This  point  was  not  there  urged  or  regarded  as  es- 
sential to  the  disposition  of  the  appeal.  Hence,  the  broad 
statement  must  be  accepted  as  an  expression  of  opinion  rela- 
tive to  our  appellate  jurisdiction  over  judgments  in  general, 
and  without  application  to  an  exceptional  case  like  the  pres- 
ent, where  the  erroneous  judgment  was  rendered  in  the  exer- 
cise of  judicial  discretion,  and  where,  from  the  record,  with- 
out assuming  the  prerogatives  of  the  trial  court,  we  can  direct 
a  modification  of  the  judgment. 

In  Billings  v.  Field,  36  App.  D.  C.  16,  this  court,  consider- 
ing its  power  to  review  discretionary  acts  of  the  lower  court, 
said :  "But,  it  is  insisted,  the  discretion  exercised  by  the  trial 
court  is  not  reviewable,  and  therefore  its  judgment  will  not  be 
disturbed  by  an  appellate  tribunal  except  for  errors  in  the  de- 
termination of  the  questions  arising  upon  the  record.  This 
court,  in  sec.  7  of  the  act  of  its  creation  (27  Stat,  at  L.  434, 
chap.  74),  was  expressly  given  jurisdiction  to  ^afiirm,  reverse, 
or  modify,'  on  appeal  any  final  order,  judgment,  or  decree  of 
the  supreme  court  of  the  District.  This  provision  surely  clothes 
this  court  with  authority  to  inquire  whether  the  trial  court  has 
exercised  its  discretion  in  accordance  with  established  rules 
and  precedents  governing  the  exercise  of  such  discretion." 

This  court  has  held,  in  a  criminal  contempt,  that  the  review 
on  appeal  must  be  as  at  common  law  upon  writ  of  error.  This, 
however,  relates  only  to  the  procedure  essential  to  bring  up  foT 
review  the  errors  relied  upon  for  a  reversal  of  the  judgment, 
^yhile  in  a  proper  case  our  jurisdiction  is  confined  to  review- 
ing alleged  errors  of  law,  the  limitation  does  not  apply  where 
it  appears  on  the  face  of  the  judgment  that  there  has  been  an 
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abuse  of  discretion.  This  is  unlike  an  ordinary  criminal  pro- 
ceeding, where  the  maximum  and  minimum  penalties  are  fixed 
by  statute,  and  the  court,  in  pronouncing  judgment,  must  keep 
within  those  limits;  nor  can  it  be  compared  to  a  civil  action 
where  the  judgment  is  controlled  by  the  verdict  of  a  jury.  In 
a  proceeding  for  pimishment  for  contempt  of  court,  the  case  is 
tried  in  a  summary  manner  by  the  court  offended  against  with- 
out the  aid  of  a  jury,  or  limitation  as  to  the  penalty  that  may 
be  imposed.  It  is  even  doubtful  if  the  pardoning  power  has 
jurisdiction  to  intervene.  We  think,  therefore,  that  in  con- 
tempt proceedings  where  the  exercise  of  unlimited  discretion  is 
vested  in  the  low^er  court,  an  abuse  of  that  power  is  a  proper 
matter  for  appellate  revision.  An  abuse  of  discretion,  however, 
when  the  abuse  consists  alone  in  the  imposition  of  excessive 
punishment,  does  not  constitute  such  reversible  error  as  to  jus- 
tify the  court  in  directing  a  new  trial,  or  the  dismissal  of  the 
action  and  discharge  of  the  accused.  In  the  absence  of  revers- 
ible eror  in  the  trial,  as  in  this  case,  it  would  be  doing  a  use- 
less thing  to  order  a  new  trial,  when  it  is  within  the  power  of 
the  appellate  tribunal  to  fix  a  reasonable  punishment,  and  ac- 
cordingly direct  a  modification  of  the  judgment. 

The  penalty  imposed  for  contempt  of  court  does  not  partake 
of  many  of  the  elements  included  in  punishment  for  crime.  It 
is  imposed  in  many  instances  for  offenses  which  are  neither 
mala  in  se  nor  mala  prohihita,  but  purely  for  the  protection  of 
the  dignity  and  authority  of  the  court.  "In  brief,  a  court,  en- 
forcing obedience  to  its  orders  by  proceedings  for  contempt,  is 
not  executing  the  criminal  laws  of  the  land,  but  only  securing 
to  suitors  the  rights  which  it  has  adjudged  them  entitled  to." 
Re  Debs,  158  U.  S.  564,  596,  39  L.  ed.  1092,  1094,  15  Sup. 
Ct.  Rep.  900.  Hence,  the  elements  to  be  considered  by  le^sla- 
tures  in  establishing  punishment  for  specific  crimes,  namely, 
the  refonnation,  if  possible,  of  the  criminal,  the  protection  of 
society,  and  the  deterring  of  others  from  the  commission  of 
crime,  are  not  necessarily  to  be  taken  into  account  in  fixing  the 
penalty  for  contempt.  Contempt  proceedings  are  not  to  be  sub- 
stituted for  proceedings  for  the  punishment  of  crime,  but  may 
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be  resorted  to  only  when  essential  to  enforce  the  power  of  a 
court  whose  authority  has  been  defied. 

The  distinction  is  well  stated  by  Judge  Taft  in  Thomas  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  62  Fed.  803,  as  follows:  "It 
is  only  to  secure  a  present  and  future  compliance  with  its  orders 
that  the  power  is  given,  and  not  to  impose  punishment  com- 
mensurate with  crimes  or  misdemeanors  committed  in  the 
course  of  the  contempt,  which  are  cognizable  in  a  different  tri- 
bunal, or  in  this  court  by  indictment  and  trial  by  jury.  I  have 
no  right,  and  do  not  wish,  to  punish  the  contemner  for  the 
havoc  which  he  and  his  associates  have  wrought  to  the  business 
of  this  country,  and  the  injuries  they  have  done  to  labor  and 
capital  alike,  or  for  the  privations  and  sufferings  to  which  they 
have  subjected  innocent  people,  even  if  they  may  not  be  ame- 
nable to  the  criminal  laws  therefor.  I  can  only  inflict  a  penalty 
which  may  have  some  effect  to  secure  future  compliance  with 
the  orders  of  this  court,  and  to  prevent  wilful  and  imlawful 
obstructions  thereof." 

The  rule  in  imposing  penalties  for  contempt  is  well  estab- 
lished by  centuries  of  practice.  In  this  country,  the  courts 
have  seldom  resorted  to  the  imposition  of  penalties  as  severe  as 
those  imposed  in  this  case.  In  the  Dehs  Case,  a  conspiracy  to 
boycott  the  Pullman  Palace  Car  Company  by  threatening  to 
call  a  strike  among  the  employees  of  any  railroad  company 
hauling  Pullman  cars  was  enjoined,  and  the  order  was  being 
violated  by  preventing  railway  trains  from  operating  into  and 
out  of  the  city  of  Chicago,  thus  obstructing  the  movement  of  the 
mails,  as  well  as  commerce  generally.  The  property  of  many 
railroad  companies  was  being  destroyed,  and  life  placed  in  jeop- 
ardy. The  sentences  imposed  for  contempt  ranged  from  three 
to  six  months  in  jail.  In  the  Thomas  Case  for  similar  conduct 
a  sentence  of  six  months'  imprisonment  was  imposed.  In  the 
case  of  United  States  v.  Shipp,  supra,  where  it  was  found  that  a 
sheriff  and  his  deputies  had  abetted  a  mob  in  lynching  a  pris- 
oner, the  Snj)ronie  Court  imposed  a  penalty  of  throe  months' 
imprisonment.  These  are  extreme  penalties.  In  the  States, 
lighter  penalties,  are  imposed  for  similar  offenses.     In  most 
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cases,  for  the  mere  violation  of  an  order  of  injunction,  where 
private  parties  are  involved,  fines  are  imposed.  From  these 
and  similar  cases,  a  rule  of  practice  has  been  established  in  this 
country  which  should  govern  courts  in  imposing  penalties  for 
contempt.  However,  to  permit  respondents  to  escape  punish- 
ment would  be  a  travesty  upon  justice,  but  we  think  that,  in- 
asmuch as  the  extreme  punishment  that  could  be  imposed 
against  respondents  in  a  criminal  prosecution  under  sec.  5399, 
supra,  would  be  limited  to  a  fine  of  $500  or  imprisonment  for 
three  months,  or  both,  the  penalty  imposed  is  so  unreasonable 
as  to  demand  modification. 

The  differences  which  necessitated  the  injunction  have  been 
settled.  The  sole  purpose  of  punishment,  therefore,  is  to  give 
reasonable  assurance  that  respondents  will  in  the  future  respect 
the  authority  of  the  courts.  While  the  injunction  was  issued 
to  restrain  the  most  subtle  and  far-reaching  conspiracy  to  boy- 
cott that  has  come  to  our  attention,  the  boycott  had  ceased 
and  the  necessity  for  the  injunction  no  longer  existed  at  the 
time  this  case  was  tried  below.  A  penalty,  therefore,  whicli 
would  have  been  justifiable  to  prevent  further  defiance  of  the 
order  of  the  court  but  for  the  settlement,  would  now  be  need- 
less and  excessive.  Had  the  court  below  imposed  penalties  not 
greatly  in  excess  of  those  which  we  now  deem  adequate,  we 
would  not  feel  justified  in  holding  that  there  had  been  an 
abuse  of  discretion.  Since,  however,  the  penalties  imposed 
are  so  unreasonably  excessive,  and  we  are  called  upon  to  modifv 
the  judgments,  we  prefer  to  err,  if  at  all,  on  the  side  of  modera- 
tion. No  one,  however,  can  read  this  record  without  being 
convinced  that  respondent  Gompers  has  been  the  chief  factor 
in  this  contempt;  hcnco,  a  severer  punishment  is  merited  in 
his  case  than  in  the  cases  of  the  other  respondents. 

Since  the  only  error  in  the  record  relates  to  the  excessive 
punishment  imposed,  justice  requires,  and  it  is  so  ordered,  that 
the  judgment  be  reversed,  and  the  cause  remanded  with  in- 
structions to  the  court  below  to  enter  orders  in  proper  form 
adjudging  respondents  Samuel  Gompers,  John  Mitchell,  and 
Frank  Morrison,  respectively,  guilty  of  contempt  of  court,  and 
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imposing  a  sentence  upon  Qompers  of  imprisonment  in  the 
Washington  Asylum  and  Jail  for  the  term  of  thirty  days,  and 
upon  Mitchell  and  Morrison  each  a  fine  in  the  sum  of  $500, 
and  in  default  of  the  payment  of  said  fine,  that  they  be  con- 
fined in  the  Washington  Asylum  and  Jail  until  paid. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Shepard  dissenting: 

I  regret  that  I  cannot  concur  in  the  opinion  of  the  majority 
of  the  court,  and  shall  state  the  groimds  of  my  dissent  as  briefly 
as  practicable. 

The  question  of  first  importance  is  whether  the  criminal 
contempt  charged  constitutes  an  offense  against  the  United 
States,  and  is  therefore  subject  to  the  bar  of  the  statute  of 
limitations.  In  my  opinion  such  a  contempt  does  constitute 
an  offense  against  the  United  States.  It  was  so  regarded  by  the 
Supreme  Court  of  the  United  States  in  the  earliest  case  upon 
the  subject, — Ex  parte  Kearney,  7  Wheat.  38-43,  5  L.  ed.  391- 
392.  In  that  case  a  writ  of  habeas  corpus  was  denied  to  review 
a  conviction  of  criminal  contempt,  on  the  ground  that  it  was 
a  criminal  offense.  This  was  followed  in  Nem  Orleams  v.  New 
York  Mail  8.  S.  Co.  20  Wall.  387-392,  22  L.  ed.  354-357, 
where  Mr.  Justice  Swayne  said:  "Contempt  of  court  is  a 
specific  criminal  offense.  The  imposition  of  a  fine  was  a  judg- 
ment in  a  criminal  case."  See  also  O'Neal  v.  United  States, 
190  U.  S.  36-38,  47  L.  ed.  945,  946,  23  Sup.  Ct.  Rep.  776, 
14  Am.  Crim.  Rep.  303 ;  Bessette  v.  W.  B.  Conkey  Co.  194 
F.  S.  324-326,  48  L.  ed.  997-1001,  24  Sup.  Ct.  Rep.  665, 
where  Mr.  Justice  Brewer  said:  "A  contempt  proceeding  is 
sui  generis.  It  is  criminal  in  its  nature,  in  that  the  party  is 
charged  with  doing  something  forbidden,  and,  if  found  guilty, 
is  punished."  See  also  Worden  v.  Searls,  121  U.  S.  14-26, 
30  L.  ed.  853-857;  Re  MvMer,  7  Blatchf.  23,  Fed.  Cas. 
Ko.  9,911 ;  Fischer  v.  Hayes,  19  Blatchf.  13,  6  Fed.  63-64, 
8.  c.  102  U.  S.  121,  26  L.  ed.  95;  United  States  v.  Jacobi,  1 
Flipp.  108,  Fed.  Cas.  No.  15,460;  Castner  v.  Pocahontas 
Vol.  XL.— 22. 
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Collieries  Co.  117  Fed.  184;  Bvllock  Electric  £  Mfg.  Co,  v. 
Westinghouse  Electric  &  Mfg.  Co.  63  C.  C.  A.  607,  129  Fed. 
105-107;  8.  Anargyros  v.  Anargyros  Co.  191  Fed.  208-212; 
Re  Schtdl  221  Mo.  623-627,  133  Am.  St.  Rep.  496,  121  S. 
W.  10;  Williamson's  Case,  26  Pa.  1-19,  67  Am.  Dec.  374; 
People  ex  rel.  Blumle  v.  Neill,  74  111.  68.  In  the  following 
State  cases  criminal  contempt  was  held  to  be  an  offense,  and, 
as  such,  within  the  power  of  the  executive  to  pardon:  Ex 
parte  Stichney,  4  Smedes  &  M.  751 ;  State  ex  rel.  Van  Orden  v. 
Sauvinet,  24  La.  Ann.  119-122,  13  Am.  Rep.  115;  Sharp  v. 
StaJte,  102  Tenn.  10,  43  L.R.A.  788,  73  Am.  St.  Rep.  851, 
49  S.  W.  752.  In  Beattie  v.  People,  33  111.  App.  651,  it 
was  held  a  misdemeanor,  and,  as  such,  subject  to  the  general 
bar  of  the  statute  of  limitations.  In  the  case  of  Gompers  v. 
Buck's  Stove  &  Range  Co.  221  U.  S.  418-444,  55  L.  ed.  797- 
807,  34  L.R.A.(]Sr.S.)  874,  31  Sup.  Ct.  Rep.  492,  certam 
fundamental  rules  of  the  criminal  law  were  declared  to  govern 
as  follows:  "In  procesdings  for  criminal  contempt  the  de- 
fendant is  presumed  to  be  innocent;  he  must  be  proved  to  be 
guilty  beyond  a  reasonable  doubt,  and  cannot  be  compelled  to 
testify  against  himself."  In  Pierce  v.  United  States,  37  App. 
D.  C.  582-589,  this  court  said:  "It  is  therefore  in  the  nature 
of  a  criminal  proceeding,  and  governed  by  the  principles  and 
procedure  relating  thereto,  save  in  respect  of  indictment  and 
trial  by  jury." 

It  is  argued  that  criminal  contempt  is  not  an  offense  against 
the  United  States,  punishable  as  a  crime,  because  it  is  not 
defined  in  the  statutes,  and  the  courts  of  the  United  States  have 
no  jurisdiction  of  common-law  offenses.  Undoubtedly,  the 
general  principle  that  the  United  States  courts  have  no  power 
to  entertain  a  criminal  charge  imless  it  be  an  offense  defined 
by  statute  prevails;  but  the  question  is:  Is  there  a  well- 
defined  exception  to  this  rule  that  includes  the  present  case? 
In  the  beginning  in  England,  a  contempt  of  the  King's  court 
was  a  crime  punishable  by  information  or  indictment,  and  this 
applied  to  offenses  committed  in  the  presence  of  the  court 
This  is  established  by  the  researches  of  Solly  Flood,  Q.  C, 
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contained  in  an  article  before  the  Royal  Historical  Society  in 
1885.    Transactions  of  the  Royal  Historical  Society  N.  S.  vol. 
3,  47-147.     The  object  of  the  article  was  an  inquiry  into  the 
foundations  of  the  legend  of  the  commitment  of  Prince  Henry 
for  contempt,  by  Chief  Justice   Gascoigne,    as   depicted  by 
Shakespeare.     (Second  Henry  IV.  Act  V.,  Scene  2.)    The  au- 
thor was  quite  successful  in  demonstrating  the  want  of  founda- 
tion for  the  story.    He  established  the  fact  by  reciting  the  pro- 
ceedings  in  the  Year  Books  from  the  earliest  days,  that  in  no 
instance  had  there  been  a  case  where  a  criminal  contempt  had 
been  punished  in  a  summary  way,  or  without  indictment,  pre- 
sentment, or  information,  prior  to  the  beginning  of  the  reign 
of  Henry  the  Fifth.     A  transcript  from  the  Year  Books  is 
given  in  the  publication.    John  Charles  Fox,  who  took  up  the 
question  later,  shows  that  no  change  was  made  in  the  proce- 
dure until  the  star  chamber  assumed  the  power  to  examine 
and  punish  contempt  of  the  several  courts.     This  power  was 
exercised  until  its  abolition  by  act  of  Parliament  in  Sixteenth 
Charles  I.,  which  act  recites  that  all  matters  determinable  in 
that  court  may  have  their  proper  remedy  and  redress  by  the 
common  law  of  the  land.    From  this  time  began  the  summary 
proceeding  for  contempt  in  the  common-law  courts.     See  24 
Law  Quarterly  Rev.  184,  April  and  July,  1908,  Number  95, 
title  Rex  v.  Almon.    Prof.-  J.  H.  Beale,  Jr.,  expresses  the  same 
opinion.    He  says:    "Active  contempt  of  the  court,  like  similar 
contempt  of  the  King's  writs,  is  a  crime,  and  may  be  presented 
by   indictment,   presentment,  or   information."     21   Harvard 
L.  Rev.  Jan.  1908,  pp.  161-169. 

Lord  Halsbury  in  his  Laws  of  England,  treating  of  contempt 
says  (vol  7) :  "604.  Criminal  contempt  is  a  misdemeanor 
punishable  by  fine  or  imprisonment,  or  by  order  to  give  security 
for  good  behavior.  The  superior  courts  have  an  inherent  ju- 
risdiction to  punish  criminal  contempt  by  the  summary  proc- 
ess of  attachment  or  committal  in  cases  where  indictment  or 
information  is  not  calculated  to  ser\'e  the  ends  of  justice.  Tho 
power  to  attach  and  commit,  being  arbitrary  and  unlimited,  \^ 
to  be  exercised  with  the  greatest  caution,  and  as  the  applica- 
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tion  of  this  remedy  invokes  the  withdrawal  of  the  offense  from 
the  cognizance  of  a  jury^  it  is  only  to  be  resorted  to  where  the 
administration  of  justice  would  be  hampered  by  the  delay  in- 
volved in  pursuing  the  ordinary  criminal  process." 

Again  he  says  (vol.  9)  :  "998.  Contempt  of  court  is  a  mis- 
demeanor at  common  law  and  punishable  by  fine  and  imprison- 
ment without  hard  labor.  Contempt  of  a  court  of  record  is 
also  punishable  summarily  by  committal  or  attachment  by  that 
court,  and  this  is  the  course  usually  taken.  But  in  all  cases 
the  remedy  by  indictment  remains." 

It  was  a  necessary  power  to  preserve  the  orderly  adminis- 
tration of  justice.  As  said  by  Lord  Chief  Justice  De  Grey: 
**It  is  legal  because  necessary."  Crosby's  Case,  3  Wils.  188; 
see  Ex  paHe  Fish,  113  U.  S.  713-718,  28  L.  ed.  1117-1119, 
5  Sup.  Ct.  Eep.  724. 

In  a  case  in  the  circuit  court  for  the  District  of  Columbia 
an  indictment  for  using  contemptuous  language  to  the  mayor 
of  Alexandria  in  a  proceeding  before  him  as  ex  officio  justice 
of  the  peace  was  upheld.  United  States  v.  Beale,  4  Cranch, 
C.  C.  313,  Fed.  Cas.  No.  14,549.  That  this  necessary  power 
was  recognized  as  a  part  of  the  judicial  power  at  the  time  of 
the  adoption  of  the  Constitution  is  thus  stated  by  Mr.  Justice 
Harlan:  "The  moment  the  courts  of  the  United  States  were 
called  into  existence  and  invested  with  jurisdiction  over  any 
subject^  they  became  possessed  of  this  power."  Ex  parte  Terry, 
128  U.  S.  289-305,  32  L.  ed.  405-409,  9  Sup.  Ct.  Rep.  77. 
The  learned  justice  quoted  also  with  approval  Cartwright's 
Case,  114  Mass.  230-238,  where  it  was  said  this  power  "is 
inherent  in  courts  of  chancery  and  other  superior  courts,  as 
essential  to  the  execution  of  their  powers  and  to  the  mainte- 
nance of  their  authority,  and  is  part  of  the  law  of  the  land, 
within  the  meaning  of  Magna  Charta  and  of  the  12th  Article  of 
our  Declaration  of  Rights."  He  also  quoted  the  following  from 
Coopers  Case,  32  Vt.  253-257:  "The  power  to  punish  for 
contempt  is  inherent  in  the  nature  and  constitution  of  a  court. 
It  is  a  power  not  derived  from  any  statute,  but  arising  from 
necessity ;  implied,  because  it  is  necessary  to  the  exercise  of  all 
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Other  powers/'  See  also  EUenbecker  v.  District  Ci.  134  TJ.  S. 
31-37,  33  L.  ed.  801-803, 10  Sup.  Ct  Eep.  424.  The  existence 
of  the  power  was  expressly  recognized  by  statute.  Rev.  Stat. 
725,  U.  S.  Comp.  Stat  3901,  p.  583.  In  Re  Sahin,  131  U.  S. 
267-276,  33  L.  ed.  150-153,  9  Sup.  Ct.  Rep.  699,  it  was  said : 
"Under  that  statute  the  question  whether  particular  acts  con- 
stituted a  contempt,  as  well  as  the  mode  of  proceeding  against 
the  offender,  was  left  to  be  determined  according  to  such  es- 
tablished rules  and  principles  of  the  common  law  as  were  ap- 
plicable to  our  situation.''  Consistent  with  this  view  relating 
to  the  common-law  power  of  the  courts  and  the  mode  of  pro- 
cedure is  the  declaration  of  the  supreme  court  in  Oompers  v. 
Buck's  Stove  <&  Rcmge  Co.  supra,  that  while  trial  by  jury  is  not 
permitted,  certain  other  principles  of  the  Bill  of  Rights  appli- 
cable to  all  criminal  proceedings  are  to  be  observed.  It  seems 
clear  that  this  right  of  summary  procedure  for  criminal  con- 
tempt was  an  essential  part  of  the  judicial  power  when  our 
Constitution  was  adopted,  and  passed  as  an  incident  of  that 
power  in  the  creation  of  the  courts  of  the  United  States,  as 
indicated  in  the  cases  cited  above.  Ex  parte  Terry;  Re  Sahin; 
Eilenbeclcer  v.  District  Ct.  For  this  reason  the  denial  of  the 
right  of  trial  by  jury  is  clearly  within  the  principle  enounced 
by  Mr.  Justice  Brown  in  Robertson  v.  Baldwin,  165  U.  S.  275- 
281,  41  L.  ed.  715-717,  17  Sup.  Ct.  Rep.  326.  In  that  case 
a  writ  of  habeas  corpus  had  been  denied  in  the  circuit  court 
for  the  district  of  Oregon.  It  had  been  sued  out  by  seamen  of 
an  American  bark,  who  had  been,  and  were,  confined  on  board 
ship  by  order  of  a  justice  of  the  peace  under  the  power  con- 
ferred by  an  act  of  Congress  relating  to  seamen.  Rev.  Stat, 
sees.  4596,  4598,  and  4599,  U.  S.  Comp.  Stat.  1901,  p.  3113. 
An  appeal  was  taken  to  the  Supreme  Court,  and  the  argument 
was  that  this  imprisonment  and  compulsory  service  were  in 
violation  of  the  13th  Amendment.  Mr.  Justice  Brown  said: 
**The  law  is  perfectly  well  settled  that  the  first  ten  Amendments 
to  the  Constitution,  commonly  known  as  the  Bill  of  Rights, 
-were  not  intended  to  lay  down  any  novel  principles  of  govern- 
ment, but  simply  to  embody  certain  guaranties  and  immunitier 
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which  we  had  inherited  from  our  English  ancestors,  and  which 
had  from  time  immemorial  been  subject  to  certain  well-recog- 
nized exceptions  arising  from  the  necessities  of  the  case.  In 
incorporating  these  principles  into  the  fundamental  law,  there 
was  no  intention  of  disregarding  the  exceptions,  which  contin- 
ued to  be  recognized  as  if  they  had  been  formally  expressed. 
Thus,  the  freedom  of  speech  and  of  the  press  (art.  1)  does  not 
permit  the  publication  of  libels,  blasphemous  or  indecent  arti- 
cles, or  other  publications  injurious  to  public  morals  or  private 
reputations;  the  right  of  the  people  to  keep  and  bear  arms  (art 
2)  is  not  infringed  by  laws  prohibiting  the  carrying  of  con- 
cealed weapons ;  the  provision  that  no  person  shall  be  twice  put 
in  jeopardy  (art.  5)  does  not  permit  a  second  trial,  if,  upon  the 
first  trial,  the  jury  failed  to  agree,  or  if  the  verdict  was  set 
aside  upon  the  defendant's  motion.  United  States  v.  Ball,  163 
IT.  S.  662-672,  4i  L.  ed.  300-303,  16  Sup.  Ct  Rep.  1192. 
Nor  does  the  provision  of  the  same  article  that  no  one  shall 
be  a  witness  against  himself  impair  his  obligation  to  testify, 
if  the  prosecution  against  him  be  barred  by  the  lapse  of  time, 
a  pardon,  or  by  statutory  enactment.  Brovm  v.  Walker,  161 
U.  S.  591,  40  L.  ed.  819,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct. 
Rep.  644,  and  cases  cited.  Nor  does  the  provision  that  an 
accused  person  shall  be  confronted  with  the  witnesses  against 
him  prevent  the  admission  of  dying  declarations,  or  the  deposi- 
tions of  witnesses  who  have  died  since  the  former  trial."  Rob- 
ertson V.  Baldwin,  165  U.  S.  275-281,  41  L.  ed.  715-717, 
17  Sup.  Ct.  Rep.  326.  See  also  Dallemagne  v.  Moisan,  197 
U.  S.  169-174,  49  L.  ed.  709-711,  25  Sup.  Ct.  Rep.  422, 

This  review  makes  it  plain,  to  me  at  least,  why  all  of  the 
courts  of  the  United  States,  civil  as  well  as  criminal,  have 
jurisdiction  of  this  particular  offense,  which  has  not  been  made 
a  crime  by  statute.  Being  a  criminal  contempt,  that  is  to  say, 
a  specific  criminal  offense  prosecuted  according  to  the  practice 
of  the  courts  of  common  law,  I  am  of  the  opinion  that  it  comes 
within  the  spirit,  if  not  the  letter,  of  Rev.  Stat,  sec  1044,  U. 
S.  Comp.  Stat.  1901,  p.  725,  which  reads:  "No  person  shall 
be  prosecuted,  tried,  or  pimished  for  any  offense  not  capitaly 
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except  as  provided  in  sec.  1046,  unless  the  indictment  is  found 
or  the  information  is  instituted  within  three  years  next  after 
such  offense  shall  have  been  committed."  The  spirit  of  the 
enactment  is  that  no  one  shall  be  punished  for  an  offense  not 
capital,  unless  the  prosecution  shall  have  been  instituted  within 
three  years  from  its  commission.  The  reason  for  requiring 
speedy  prosecution  in  cases  of  criminal  contempt  are,  if  any- 
thing, stronger  than  those  which  apply  to  ordinary  crimes  and 
misdemeanors.  The  benefit  of  the  punishment  is  largely  lost  by 
delay.  The  prosecution  in  this  case  was  begun  by  the  report 
of  the  committee  making  charges  under  oath,  and  is  tantamount 
to  an  information,  though  not  technically  one.  Save  in  the 
exceptional  cases  where  the  contempt  is  committed  in  the 
presence  of  the  court,  the  defendant  must  be  informed  of  the 
charge  which  he  is  called  to  answer. 

In  accordance  with  this  view,  every  specification  of  the 
charge  against  John  Mitchell  was  barred  at  the  institution  of 
the  proceeding,  and  the  judgment  convicting  him  of  contempt 
should  therefore  be  reversed.  The  fifth  specification  of  the 
charge  against  Frank  Morrison  is  the  only  one  not  barred  by 
limitation,  and  that  one  lacks  the  distinctness  of  allegation  re- 
quired in  such  a  case.  For  example,  it  charges  him  with  wil- 
fully aiding  Samuel  Gompers  in  the  circulation  of  the  American 
Federationist  for  January,  February,  March,  April,  May, 
June,  and  September,  1908,  in  each  of  which  reference  was 
made  to  the  Buck  Stove  &  Range  Company,  in  connection  with 
the  unfair  list,  etc.  As  to  the  numbers  of  January,  February, 
March,  April,  May,  and  June,  the  charge  is  barred.  Only  the 
last  number,  for  September,  1908,  comes  within  the  three-year 
period.  As  to  this  the  charge  is  too  general  to  put  the  party 
upon  notice. 

In  my  search  of  the  record  I  find  but  two  paragraphs  read 
from  the  Federationist  of  September,  1908.  The  first  para- 
graph is  a  recital  of  the  fact  that  Gompers,  Morrison,  and 
Mitchell  had  been  ^'hailed  into  court,  charged  with  violating  the 
celebrated  injunction  order.  *  *  *  Money  makes  the  maro 
go,  and  Mr.  Van  Cleave's  money  is  making  this  contempt  case 
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go,  but  we  have  had  Van  Cleaves  before,  and  will  have  them 
in  the  future,  and  labor  will  rise  in  its  might  and  crush  Mr. 
Van  Cleave  and  all  his  money  that  may  work  now  or  in  the 
future  for  the  purpose  of  restricting  labor  in  its  fundamental 
rights  of  free  speech  and  free  press."  It  is  a  fact  that  the 
proceeding  for  cont^mpt  there  referred  to  was  instituted  by 
Mr.  Van  Cleave,  as  president  of  the  prosecuting  company,  and 
apparently  at  his  expense. 

The  second  paragraph  is  on  the  subject  of  free  speech  and 
free  press,  as  threatened  by  injunctions,  but  contains  no  men- 
tion of  the  boycott  or  the  names  of  any  of  the  parties.  Both 
paragraphs  were  objected  to  as  irrelevant.  In  one  place  also  in 
the  record  of  the  testimony  it  would  appear  that  the  entire 
petition  filed  against  the  defendants,  for  contempt,  by  the  Buck 
Stove  &  Eange  Company  was  published  in  the  same  number. 
I  perceive  no  violation  of  the  injunction  in  any  of  these  arti- 
cles. All  newspapers  had  the  right  to  publish  the  court  pro- 
ceedings. 

Coming  to  the  specifications  of  the  charges  against  Samuel 
Gompers  that  are  within  the  three-year  period.  The  chai^ 
in  Article  10,  July,  1908,  is  the  publication  of  the  facts  in 
regard  to  the  granting  of  the  injunction.  This  gives  a  general 
statement  of  the  points  of  the  injunction,  and  concludes  with 
the  following  paragraph:  "The  injunction  does  not  compel 
anyone  to  buy  the  Van  Cleave  stoves  and  ranges."  It  cer- 
tainly was  not  a  violation  of  the  injunction  to  publish  the  fact 
that  it  had  been  granted ;  and  as  regards  the  paragraph  above, 
this  is  a  statement  of  a  fact,  and  does  not  necessarily  show  an 
intention  to  violate  the  injunction  order.  Article  11,  Septem- 
ber, 1908.  This  seems  to  me  to  be  an  expression  of  opinion 
with  regard  to  the  effect  of  the  action  of  the  court  which  was 
not  prohibited  by  the  injunction.  Article  12  is  to  the  same 
effect.  Article  13  containing  extracts  from  the  speech  of 
Samuel  Gompers  of  September  29,  1908,  is  to  the  same  effect. 
Article  14  likewise.  Article  15,  which  contains  the  report  of  a 
speech  made  at  a  reception  November,  1908,  is  of  the  same 
character.    Article  16  contains  the  report  of  a  speech  made  by 
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Gompers  at  Baltimore.  In  this  there  is  no  violation  of  the  in- 
junction. It  is  true  that  he  described  the  injunction  as  an  un- 
warranted invasion  of  his  rights,  and  said  that  it  is  the  duty 
of  the  citizen  in  such  case  to  refuse  obedience  and  to  take 
whatever  consequences  may  ensue.  While  this  may  have  shown 
an  intention  to  continue  the  boycott  in  violation  of  the  injunc- 
tion, if  there  was  any  evidence  that  the  boycott  had  been  con- 
tinued, yet,  in  the  absence  of  any  proof  that  the  boycott  had 
been  continued,  or  there  ever  had  been  an  express  violation 
of  the  injunction,  the  remark  itself  was  not  a  violation.  It  is 
a  heated  expression,  and  nothing  more  than  the  braggadocio 
of  a  political  speech. 

It  is  to  be  remembered  that  the  publication  of  the  "Unfair 
list"  had  been  discontinued  in  obedience  to  the  command  of  the 
injunction,  and  there  is  no  evidence  that  the  prohibited  boy- 
cott had  been  renewed  or  carried  on  by  anybody,  anywhere. 
It  is  declared  by  the  supreme  court  that  the  proof  of  the 
oflfense  must  be  established  beyond  a  reasonable  doubt.  Each 
defendant  had  made  answer  under  oath  denying  any  violation 
of  the  injunction,  or  any  attempt,  or  intent  to  disobey  the 
order  of  the  court.  It  is  true  that  the  rule  of  the  common  law 
which  permitted  one  to  acquit  himself  of  contempt  by  denial 
of  the  charge  under  oath  no  longer  prevails  in  this  jurisdiction. 
Pierce  v.  United  States,  37  App.  D.  C.  582-586 ;  United  States 
V.  Shipp,  203  U.  S.  563-574,  51  L.  ed.  319-324,  27  Sup.  Ct. 
Rep.  165,  8  Ann.  Cas.  265.  But  as  suggested  in  the  Shipp 
Case,  the  rule  might  apply  where  the  intent  is  ambiguous. 

As  weight  has  been  given  to  the  failure  of  the  defendants 
to  take  advantage  of  the  suggestion  made  in  the  report  of  tho 
committee,  which  is  copied  in  the  opinion  of  the  court,  I  take 
leave  to  express  my  views  upon  the  point.  This  suggestion  as- 
sumes the  guilt  of  each  defendant,  and  is  that  they  confess  that 
guilt,  make  due  apology,  and  assurance  of  their  submission  in 
future  to  the  law  as  pronounced  in  the  opinions  of  the  courts. 
In  case  of  compliance  with  this  suggestion  it  is  suggested  to  the 
trial  court  that  it  accept  the  same  and  extend  mercy.  The 
failure  of  the  several  defendants  to  act  upon  this  suggestion 
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should,  in  my  opinion,  have  ended  the  matter  then  and  there. 
The  trial  court,  however,  pressed  the  matter,  especially  upon 
defendant  Mitchell,  as  is  shown  in  several  pages  of  the  printed 
record.  The  defendant  answered  that  he  had  truthfully  as- 
serted that  he  had  not  disregarded  the  injunction,  or  aided  in 
the  prosecution  of  a  boycott,  and  was  disinclined  to  make  any 
statement  that  would  be  regarded  as  either  directly  or  infer- 
entially  an  acknowledgment  that  his  testimony  is  not  true. 
Responding  to  a  final  suggestion  of  the  trial  justice,  he  ad- 
dressed him  the  following  letter,  which  is  embodied  in  the  rec- 
ord. 

Mount  Vernon,  N.  T. 
February  17,  1912. 
Hon.  Daniel  Thew  Wright,  Associate  Justice, 

Supreme  Court  of  the  District  of  Columbia, 

Washington,  D.  C. 
Sir:- 

At  the  close  of  my  cro8s-examinati6n  in  the  contempt  pro- 
ceedings instituted  against  Mr.  Gompers,  Mr.  Morrison,  and 
me,  the  court  stated  that  I  was  free,  at  any  time,  before  these 
proceedings  close,  to  give  expression  to  the  court,  either  orally 
or  in  written  communication,  upon  the  subject  of  the  following 
recommendation : 

'The  court  strongly  recommends  that  you  consider  again 
the  propriety  of  acquainting  the  court,  before  these  proceedings 
close,  with  your  conviction  whether  you  ought  and  whether  yon 
expect  hereafter  to  lend  adherence  to  the  degrees  of  the  judicial 
tribunals  of  the  land  in  matters  committed  by  law  to  their 
jurisdiction  and  power." 

I  have  given  the  court's  recommendation  careful  thought 
and  serious  consideration,  as  a  result  of  which  I  desire  to  say 
that  I  believe  a  statement  by  me  that  I  "expect  hereafter  to 
lend  adherence  to  the  decrees  of  the  judicial  tribunals  of  the 
land''  would  be  subject  to  no  other  interpretation  than  that  I 
had  heretofore  failed  or  refused  to  comply  with  the  lawful 
decrees  of  the  courts,  and  that  my  evidence  in  this  proceeding 
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was  not  truthful  and  sincere  and  in  keeping  with  the  facts  in 
this  case.  I  am  not  willing  to  make  any  statement  that  would 
impugn  my  own  testimony.  I  am  not  willing  by  any  device  or 
subterfuge  to  attempt  to  deceive  the  court  or  secure  an  acquittal 
by  any  other  means  than  those  of  the  evidence  and  the  truth- 
fulness of  the  testimony. 

Indeed,  I  should  feel  more  contentment  if  convicted  con- 
scious of  the  rectitude  of  my  course  and  the  truthfulness  of  my 
evidence,  than  if  acquitted  on  any  other  grounds  than  the  facts 
as  they  have  been  presented  to  the  court,  and  the  law  as  it  has 
been  enunciated  by  the  higher  tribunals. 

Yours  respectfully, 
(Signed)  John  Mitchell, 

The  failure  or  refusal  to  accept  the  suggestion  has  been 
considered  as  "important  in  measuring  the  intent  and  temper 
of  the  defendants.''  I  am  unable  to  see  how  the  refusal  to 
i^pologize  for  an  act,  the  commission  of  which  had  been  ex- 
pressly denied,  shows  a  reprehensible  intent  or  temper.  On  the 
contrary,  it  seems  to  me  the  natural  conduct  of  a  self-respecting 
man.  Having  sworn  that  he  had  neither  disobeyed  nor  in- 
tended to  disobey  the  mandate  of  the  court,  a  confession  that 
he  had  done  so  would  be  a  solemn  admission  of  the  commission 
of  wilful  perjury.  Moreover,  the  demand  that  the  court  be  ac- 
quainted "before  these  proceedings  close,  with  your  conviction 
whether  you  ought  and  whether  you  hereafter  expect  to  lend 
adherence  to  the  decrees  of  judicial  tribunals  of  the  land  in 
matters  committed  by  law  to  their  jurisdiction  and  power," 
was  entirely  outside  of  the  offense  charged,  and  beyond  the 
power  of  any  court. 

In  my  opinion  the  judgment  should  be  reversed. 

A  petition  by  the  appellants  for  the  allowance  of  a  writ  of 
error  to  remove  the  cause  to  the  Supreme  Court  of  the  United 
States  for  review  by  that  court  was  denied  by  the  court  of 
appeals  May  23,  1913. 

Thereupon  the  appellants  applied  to  the  chief  justice  of  the 
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Supreme  Court  of  the  United  States  for  the  allowance  of  an 
appeal,  or  writ  of  certiorari,  and  thereafter  the  supreme  court 
of  the  District  of  Columbia,  by  its  several  justices  and  through 
the  committee  of  the  bar,  theretofore  appointed  by  that  court 
to  act  in  the  contempt  proceedings,  filed  in  the  Supreme  Court 
a  petition  for  the  allowance  of  a  writ  of  certiorari,  in  which 
petition,  after  calling  attention  to  the  modification  by  the  court 
of  appeals  of  the  punishment  of  the  appellants,  the  petitioner 
said:  "The  jurisdiction  thus  assumed  by  the  court  of  appeals 
is  not  only  in  departure  from  its  own  repeated  adjudications 
upon  the  question  involved  (Oompers  v.  Buck  Stove  &  Range 
Co.  33  App.  D.  C.  516,  577;  Pierce  v.  Vmted  States,  37  App. 
D.  C.  582,  587 ;  Raymond  v.  United  States,  26  App.  D.  C.  250, 
257),  but  is  one  of  great  general  interest  and  of  far-reaching 
importance  and  effect;  since,  if  correct,  it  not  only  makes  sen- 
tence imposed  by  this  court  in  every  case  of  either  a  criminal 
or  of  a  quasi  criminal  nature  appealable  to  the  court  of  appeals, 
but  takes  from  this  court,  and  from  all  other  courts  of  similar 
character,  the  summary  power  to  enforce  their  orders  and  de- 
crees and  to  vindicate  assaults  upon  them  which  have  hitherto 
been  held  inherent  in  and  necessary  to  the  existence  of  all 
courts,  and  postpones,  if  sustained,  the  prompt  and  necessary 
assertion  by  this  and  similar  courts  of  their  inherent  powers, 
and  the  enforcement  of  their  orders,  judgments,  and  decrees, 
until  after  an  appellate  tribimal  shall  have  passed  upon,  con- 
curred in,  revised,  or  modified  the  orders  and  judgments  in 
cases  of  contempt  which  the  courts  whose  authority  has  been 
offended  against  have  imposed. 

"In  view  of  the  great  public  importance  of  the  questions 
involved,  this  court  concurs  in  the  petition  of  the  said  respond- 
ents, which  they  are  advised  is  to  be  by  them  presented  to  the 
Supreme  Court  of  the  United  States,  that  a  writ  of  certiorari 
may  be  issued  requiring  the  court  of  appeals  of  the  District  of 
Columbia  to  certify  to  the  Supreme  Court  of  the  United  States, 
for  consideration  and  review  by  it  of  the  questions  presented  to 
and  determined  by  the  said  court  of  appeals  in  the  contempt 
proceedings  against  the  said  Samuel  Gompers,  John  Mitchell, 
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and  Frank  Morrison,  the  proceedings  in  said  cause  No.  2477 
in  the  court  of  appeals  of  the  District  of  Columbia,  to  the  end 
that  said  questions  may  be  determined  in  accordance  with  law 
and  as  their  great  importance  demands." 

On  June  20,  1913,  there  was  received  by  the  court  of  appeals 
an  order  signed  by  the  chief  justice  of  the  Supreme  Court  of 
the  United  States,  allowing  an  appeal  and  writ  of  error  to  that 
court,  and  the  record  was  accordingly  removed  thereto. 


HURD  V.  CRAMER.* 


EQunr;  Adbquatb  Remedy  at  Law;  Gifts;  Fbaud;  Mental  iNCAPAcrrr; 
Undue  Influence;  Process. 

1.  Equity  has  no  jurisdiction  where  the  plaintiff  has  a  plain,  adequate,  and 

complete  remedy  at  law;  but  to  be  such,  the  remedy  at  law  must  be 
as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt  admin- 
istration as  the  remedy  in  equity. 

2.  There  is  no  such  plain,  adequate,  and  complete  remedy  at  law  as  to 

exclude  equitable  jurisdiction  of  a  suit  to  set  aside,  upon  the  ground 
of  fraud  and  undue  influence,  gifts  of  money  and  property  by  one 
who  has  been  adjudged  incompetent,  where  the  incompetent's  memory 
as  to  the  transactions  is  defective,  and  the  books  which  came  into  the 
hands  of  his  conservator  contain  no  evidence  of  the  transfers,  which 
extended  over  a  period  of  several  years,  and  which  were  concealed  by 
the  defendant,  and  the  funds  received  by  the  defendant  have  been 
converted  into  notes  whose  makers  are  unknown  to  the  plaintiff,  and 
where  the  suit  in  equity  involves  account,  fraud,  misrepresentation, 
concealment,  discovery,  declaration  of  trust,  the  following  of  trust 
funds,  and  injunction.     (Citing  George  v.  Fordy  36  App.  D.  C.  315.) 

3.  An  aged  man's  manifestation  of  some  of  the  weaknesses  of  old  age  and 

•  Mental  vnca/paoity — Undue  influence, — For  cases  upon  the  question  of 
effect  of  belief  in  spiritualism  upon  testamentary  capacity,  see  notes  to 
Lewis  V.  Arbuckle,  16  L.R.A.  677,  and  Steinkuchler  v.  Wempner,  15  L.R.A. 
(N.S.)  673;  as  to  what  is  testamentary  capacity,  see  note  to  Slaughter  y. 
Heath,  27  L.R.A.(N.S.)  1. 
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his  belief  in  spiritualism  do  not  alone  constitute  such  mental  inca- 
pacity as  will  warrant  the  setting  aside  of  gifts  by  him  of  money  and 
property. 

4.  Such  influence  over  a  man  eighty-nine  years  of  age  as  is  a  natural  con- 

comitant of  his  gratitude  to  a  woman  who  attended  and  cared  for 
him  in  his  infirmity  would  be  insufficient  to  warrant  the  setting  aside 
of  gifts  of  money  and  property  to  her,  although  they  were  large  and 
frequent.     (Citing  Madre  v.  Oaskine,  39  App.  D.  C.  19.) 

5.  Large  gifts  of  money  and  property  by  a  man  eighty-nine  years  of  age. 

and  a  believer  in  spiritualism,  to  a  woman  with  whom  he  made  his 
home,  will  be  set  aside  at  the  suit  of  his  executor  on  the  ground  of 
fraud  and  undue  influence,  where  they  were  induced  by  what  the  de- 
fendant represented  as  spiritual  communications  from  the  donors 
deceased  wife,  to  whose  memory  he  was  deeply  devoted,  and  where  the 
defendant  concealed  the  gifts  from  the  donor's  children,  and,  wbih- 
representing  to  them  her  desire  to  overcome  his  unkindness  and  lack 
of  generosity  to  them,  was  really  engaged  in  exciting  his  prejudices 
against  them  by  suggesting  that  they  cared  only  for  his  money. 

6.  Where  gifts  of  money  which  were  procured  from  a  decedent  by  fraud 

and  undue  influence  have  been  converted  by  the  donee  into  securities, 
and  in  a  suit  by  the  executor  the  donee  has  failed  to  discover  their 
whereabouts,  the  plaintiff  is  entitled  to  have  such  incidental  auxiliary 
process  as  may  be  necessary  to  procure  the  possession  of  all  such 
securities  and  the  proceeds  thereof. 

Ko.  2483.     Submitted  March  6,  1913.    Decided  May  5,  1913. 

Heabino  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  dismissing  a  bill 
in  equity  to  cancel  certain  gifts  and  transfers  of  money  and  to 
declare  a  trust.  Reversed. 

The  CouET  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  decree  dismissing  a  bill  filed  on  be- 
half of  Fenton  J.  Ilurd  by  Lee  M.  Hurd,  conservator  of  his 
person  and  estate,  and  his  next  friend,  against  Laura  R.  Cramer 
and  the  Washington  Loan  &  Trust  Company,  to  cancel  certain 
gifts  and  transfers  of  money  and  to  declare  a  trust. 

The  original  bill,  filed  June  27th,  1910,  alleged  that  on  the 


Digitized  by 


Google 


HURD  V.  CRAMER.  351 

D.  C]  Statement  of  the  Case. 

2l8t  day  of  April,  1910,  Fenton  J.  Hurd  had  been  adjudged  in- 
capable of  transacting  business  by  the  probate  court  in  the 
district  of  Greenwich,  State  of  Connecticut,  and  the  plaintiff, 
Lee  M.  Hurd,  was  duly  appointed  by  said  court  as  conservator 
of  the  person  and  estate  of  Fenton  J.  Hurd. 

That  the  said  Fenton  J.  Hurd  was,  from  about  the  year  1891 
to  the  early  part  of  1910,  a  resident  of  the  city  of  Washington, 
and  during  a  considerable  part  of  that  time  made  his  home  with 
the  defendant  Laura  R.  Cramer,  in  said  city.  That  the  said 
Fenton  J.  Hurd  is  a  man  advanced  in  years,  being  now  in  the 
eighty-ninth  year  of  his  age,  and  for  ten  years  past  has  been 
mentally  incapable  of  managing  his  own  business  affairs;  that 
during  all  of  period  of  ten  years  the  said  defendant  Laura  R. 
Cramer  has  exercised  a  dominating  influence  over  him,  the  said 
Hurd  reposing  in  her  the  utmost  confidence. 

That  Mary  S.  Lee  Hurd,  wife  of  the  said  Fenton  J.  Hurd,  and 
to  whom  he  was  greatly  devoted,  and  who  had  been  of  the  most 
helpful  assistance  in  the  accumulation  of  his  property,  died  on 
September  11th,  1891,  and  the  said  Fenton  J.  Hurd  was  greatly 
affected  by  her  death,  and  thereafter  entertained  the  belief  that 
it  was  possible  for  departed  spirits,  through  certain  persons  de- 
nominated "mediums,"  to  hold  communications  with  their  loved 
ones  so  living,  and  was  greatly  influenced  in  respect  to  all 
business  matters  by  any  communication  received  by  him  pur- 
porting to  come  from  his  deceased  wife,  especially  when  such 
communications  came  to  him  through  the  medium  of  defend- 
ant Laura  R.  Cramer. 

That  this  belief  was  well  known  to  the  defendant  Laura  R. 
Cramer,  who  encouraged  him  in  such  belief  and  herself  acted 
the  part  of  the  "medium,"  and  frequently  presented  him  with 
such  communications  purporting  1x)  have  been  received  by  her 
for  him  from  his  deceased  wife,  and  signed  "Mary,"  the  name 
of  his  said  wife ;  and  the  said  Fenton  J.  Hurd,  by  reason  of  his 
sincere  devotion  to  his  said  wife,  and  the  said  Laura  R.  Cramer 
being  a  person  in  whom  he  entertained  the  greatest  confidence, 
having  acquired  and  exercised  a  controlling  influence  over  him, 
readily  accepted  these  communications  as  in  fact  having  been 


Digitized  by 


Google 


S6i  HURD  «.  CRAMER. 

Statement  of  the  Case.  [40  App. 

made  to  him  by  his  deceased  wife,  and  acted  in  accordance  with 
the  suggestions  and  request  contained  in  said  letters. 

That  the  said  defendant  Laura  R.  Cramer,  well  knowing 
the  implicit  confidence  imposed  in  her  by  said  Fenton  J.  Hurd, 
and  that  he  was  incapable  of  attending  to  his  business  affairs  and 
safeguarding  his  interests,  and  also  well  knowing  his  devotion 
to  the  memory  of  his  deceased  wife,  and  the  readiness  with  which 
he  accepted  any  suggestion  or  request  which  he  believed  came 
to  him  from  his  said  wife,  on  frequent  occasions  presented  to 
him  commimications,  which  she  had  fraudulently  represented 
and  pretended  came  from  his  deceased  wife,  which  communi- 
cations contained  suggestions  and  requests  that  he  should  place 
large  simis  of  money  in  the  hands  of  said  Laura  R.  Cramer. 
The  said  Fenton  J.  Hurd,  believing  that  he  was  carrying  out 
the  will  of  his  said  wife,  did  from  time  to  time,  during  nine 
years,  give  to  defendant  sums  aggregating  more  than  $40,000. 
The  drafts  representing  various  large  amoimts  were  cashed  by 
the  said  defendant  Laura  R.  Cramer,  through  the  Washington 
Loan  &  Trust  Company,  among  them  being  the  following,  to 
wit:  May,  1904,  $6,000;  April,  1905,  $5,000;  April  16,  1906. 
$6,000;  December  19,  1906,  $4,000;  May  5th,  1909. 
$10,000 ;  besides  drafts  for  other  large  amounts  at  divers  times. 
Plaintiff  alleges  that  the  said  amounts  went  into  the  account  of 
the  defendant  Laura  R.  Cramer,  with  the  defendants  the  Wash- 
ington Loan  &  Trust  Company,  and  that  any  money  in  posses- 
sion of  the  said  trust  company  to  the  credit  of  defendant  are 
moneys  to  which  the  said  Fenton  J.  Hurd,  or  the  plaintiff,  as 
conservator  of  his  estate,  is  justly  entitled. 

That  in  furtherance  of  the  fraudulent  purpose  of  said  de- 
fendant, and  in  order  to  prevent  an  inquiry  on  the  part  of  the 
son  and  grandson  of  said  Hurd  into  his  affairs,  said  Laura  R. 
Cramer  falsely  and  fraudulently  represented  to  the  said  Hurd 
that  the  said  son  and  grandson  were  indifferent  to  his  welfare, 
and  anxious  only  that  his  death  might  come  as  speedily  as  pos- 
sible in  order  that  they  might  come  into  possession  of  his 
money;  and  induced  said  Hurd  to  believe  that  such  was  the 
case;  and  that  at  the  same  time,  and  with  a  like  purpose,  the 
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aaid  Laura  R.  Cramer  represented  to  the  said  son  and  grandson 
that  the  said  Hurd  was  very  bitter  against  and  antagonistic  to 
them,  and  was  very  close  in  money  matters,  and  would  spend 
money  for  no  purpose,  not  even  for  clothes.  Plaintiff  alleges  that 
the  representations  that  the  son  and  grandson  of  said  Hurd  were 
indiflFerent  to  his  welfare  and  cared  only  that  they  might  come  in- 
to possession  of  his  estate  were,  as  was  well  known  to  Laura  R. 
Cramer  to  be,  wholly  false  and  fraudulent;  and  further,  that, 
at  the  time  when  the  said  Laura  R.  Cramer  represented  to  the 
said  son  and  grandson  that  said  Hurd  was  penurious  and  close, 
she  was  receiving  from  him,  as  above  alleged,  moneys  and  prop- 
erty aggregating  in  value  more  than  $40,000. 

Plaintiff  is  advised  that,  as  conservator  of  the  estate  of  said 
Fenton  J.  Hurd,  he  is  entitled  to  have  said  transfers  of  money 
and  property  from  the  said  Fenton  J.  Hurd  to  the  said  Laura 
R  Cramer  set  aside,  as  having  been  obtained  by  fraud  and 
undue  influence  practised  at  a  time  when  said  Fenton  J.  Hurd 
was  mentally  incapable  of  attending  to  his  own  affairs  and  safe- 
guarding his  own  interests,  and  to  a  decree  requiring  the  said 
defendant  Laura  R.  Cramer  to  accoimt  for  the  moneys  and  prop- 
erty received  by  her,  and  to  pay  over  and  deliver  the  same 
to  plaintiff;  and  further,  to  a  decree  declaring  the  moneys  in  the 
hands  of  the  defendant  the  Washington  Loan  &  Trust  Company, 
to  the  credit  of  defendant,  to  be  the  property  of  the  said  Fenton 
J.  Hurd,  and  enjoining  the  defendant  trust  company  pending 
this  suit,  and  perpetually,  paying  out  said  moneys  to  any  person 
except  plaintiff. 

Upon  information  and  belief  plaintiff  alleges  that,  in  addition 
to  the  account  kept  in  the  Washington  Loan  &  Trust  Company, 
the  said  defendant  Cramer  also  rents  from  said  defendant  trust 
company,  a  safe-deposit  box,  the  contents  of  which  box  are  to  the 
plaintiff  unknown,  but  the  plaintiff  believes  that  any  securities 
or  property  therein  were  purchased  with  the  proceeds  of  the 
fraud  practised  by  her  upon  Fenton  J.  Hurd,  and  plaintiff 
believes  that  he  is  entitled  to  a  decree  enjoining  the  defendants 
Laura  R.  Cramer,  the  Washinc^ton  Loan  &  Trust  Company, 
pending  this  suit,  and  perpetually,  from  having  access  to  or  with- 
Vol.  XL.— 23. 
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drawing  from  said  box  any  of  the  contents  thereof,  except  upon 
the  order  of  this  court 

The  prayers  of  the  bill  are : 

First.  That  the  various  transfers  of  property  and  money  made 
by  the  said  Fenton  J.  Hurd  may  be  decreed  to  be  vacated  and 
set  aside,  on  the  ground  that  they  were  procured  by  fraud  and 
undue  influence  practised  by  her  upon  the  said  Fenton  J.  Hurd. 

Second.  That  the  defendant  Laura  R.  Cramer  may  be  de 
creed  to  hold  all  such  money  and  property  in  trust  for  the  said 
Fenton  J.  Hurd,  and  that  she  may  be  required  to  account  there- 
for. 

Third.  That  any  moneys  on  deposit  in  the  Washington  Loan 
&  Trust  Company  to  the  credit  of  the  said  Laura  R.  Cramer 
may  be  decreed  to  belong  to  the  said  Fenton  J.  Hurd,  and  that 
the  said  trust  company  may  be  enjoined  pending  this  suit  and 
perpetually  from  paying  any  of  said  money  to  said  Laura  R. 
Cramer,  or  order,  and  may  be  required  to  pay  the  same  to  the 
plaintiflF. 

Fourth.  That  the  said  defendant  and  the  Washington  Loan 
&  Trust  Company  may  be  enjoined  from  having  access  to  or 
withdrawing  from  any  safe-deposit  box  rented  from  said  com- 
pany by  said  Laura  R.  Cramer,  any  of  the  contents  of  said 
box,  and  that  any  securities  in  said  box  may  be  decreed  to  be- 
long to  said  Fenton  J.  Hurd. 

Fifth.  That  the  Washington  Loan  &  Trust  Company  may  be 
required  in  its  answer  to  set  forth  a  true  and  correct  statement 
of  the  account  of  said  Laura  R.  Cramer,  showing  the  dates  and 
amount  of  deposit,  the  bank  upon  which  checks  and  drafts  were 
drawn,  by  whom,  etc. 

Sixth.  That  the  defendant  Laura  R.  Cramer  may  be  en- 
joined, pending  this  suit,  and  perpetually,  from  conveying, 
transferring,  incumbering,  or  otherwise  disposing  of  any  prop- 
erty acquired  by  her  with  the  proceeds  of  money  or  other  prop- 
erty acquired  by  her  from  the  said  Fenton  J.  Hurd. 

Seventh.     For  general  relief. 
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The  answer  of  Laura  R.  Cramer  denies  the  allegations  of 
fraud  and  undue  influence,  and  that  Fenton  J.  Hurd  was  of 
weak  mind.  She  admits  that  she  had  influence  over  Ilurd,  but 
denies  that  it  was  dominating  influence,  and  avers  that  such 
influence  as  she  had  with  him  arose  from  the  strong  affection 
which  the  said  Fenton  J.  Hurd  felt  for  her,  and  which  she  had 
earned  by  giving  him  the  care  of  a  daughter  during  the  many 
years  of  their  close  association. 

She  also  admits  that  said  Hurd  entertained  the  belief  that 
it  was  possible  for  the  spirits  of  the  dead  to  communicate  with 
the  living,  and  she  has  knowledge  that  said  Fenton  J.  Hurd  be- 
lieved from  time  to  time,  that  through  the  medium  of  certain 
persons  he  received  communications  from  his  deceased  wife, 
but  she  has  no  knowledge  that  he  was  ever  influenced  in  his 
business  affairs  by  such  conditions.  She  denies  that  she  is  a 
spiritualist  by  profession,  or  ever  acted  the  part  of  a  medium ; 
and  avers  that  she  frequently  discussed  with  said  Hurd  his 
belief  in  spiritualism,  and  tried  to  dissuade  him  therefrom,  but 
without  success, — he  having  been  a  believer  in  the  doctrines  of 
that  cult  since  his  early  manhood.  Said  Hurd  on  several  oc- 
casions suggested  that  this  defendant  might  have  power  as  a 
"medium,"  but  she  always  negatived  such  suggestions  and  at  no 
time  pretended  or  asserted  such  powers.  The  statement  that 
this  defendant  gave  him  supposed  communications  from  his  de- 
ceased wife  to  procure  from  him  money  is  untrue. 

She  says  that  it  is  true  that  Fenton  J.  Hurd  did  from  time  to 
time  make  her  gifts  of  considerable  sums  of  money  for  which 
she  gave  him  no  pecuniary  consideration,  but  only  the  affection- 
ate care  which  she  for  many  years  showed  him,  and  for  which 
he  was  intensely  grateful;  and  she  further  says  that  such  gifts 
were  wholly  voluntary  from  the  said  Fenton  J.  Hurd,  and 
were,  as  she  verily  believes,  in  pursuance  of  a  settled  purpo- 
on  his  part  to  so  provide  for  this  defendant  that  she  should  not 
be  in  danger  of  suffering  from  want  or  be  deprived  of  the  com- 
forts of  life,  should  she,  through  any  misfortune,  become  in- 
capacitated for  work  or  lose  her  position  in  the  government 
employ.   The  defendant  is  in  middle  life  and  is  now,  and  for 
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more  than  twenty-two  years  has  been,  a  clerk  employed  in  the 
government  service  in  the  Department  of  State.  Her  duties 
in  such  service  are  engrossing  and  at  times  arduous,  all  of  which 
was  well  known  to  Fenton  J.  Hurd,  who  frequently  expressed  the 
intention  of  so  providing  for  her  that  she  need  not  work  so  hard; 
and  upon  more  than  one  occasion  suggested  to  her  that  she 
resign  her  position.  From  the  time  of  the  death  of  his  wife  in 
1891,  said  Fenton  J.  Hurd  had  preferred  to  live  anywhere 
else  than  with  his  son  or  grandson,  and  until  at  his  request  this 
defendant  received  him  into  her  household,  he  had  only  the 
casual  and  indifferent  care  which  is  usually  found  in  boarding 
houses.  Having  retired  from  the  active  business  life  in  which 
he  had  acquired  a  competence,  Mr.  Hurd  spent  much  of  his 
time  at  his  room,  and  this  defendant  saw  much  of  him,  and  a 
sincere  friendship  sprang  up  between  them;  this  defendant 
giving  him  all  the  care  and  attention  which  she  could  have  given 
him  had  he  been  her  father,  and  he,  upon  the  other  hand,  will- 
ingly making  himself  useful  by  doing  the  marketing  and  other- 
wise relieving  this  defendant  of  domestic  duties. 

That  the  relation  between  this  defendant  and  Fenton  J.  Hurd 
grew  into  a  sincere  regard  for  him,  upon  her  side,  and  upon 
his  to  a  grateful  affection  which  has  many  times  expressed  and 
was  at  no  time  abated  or  interrupted.  And  defendant  further 
says  that  said  Fenton  J.  Hurd  frequently  informed  her  that 
she  was  the  best  friend  he  had  upon  earth  and  the  only  person 
who  had  any  care  or  affection  for  him.  Said  Fenton  J.  Hurd 
further  informed  this  defendant  that  he  had  no  regard  or  care 
for  his  son,  Byron  Hurd,  father  of  the  plaintiff,  and  said  Fen- 
ton's  only  prospective  heir  and  next  of  kin,  and  that  said  Byron 
had  no  right  to  expect  anything  from  him,  he  having  already 
given  him  a  farm  of  500  acres  near  Whallenburg,  Xew  York, 
and  having  also  bought  for  and  given  him  a  drug  store,  with 
its  equipment.  Said  Fenton  J.  Hurd  looked  upon  his  son  as  a 
spendthrift  and  regarded  him  with  fear. 

Defendant  says  that  she  has  no  memorandum  which  shows 
the  dates  and  amounts  of  said  gifts  of  money  to  her  by  the  said 
Fenton  J.  Hurd,  but  believes  them  to  be  as  follows:  May,  1904, 


Digitized  by 


Google 


HURD  V.  CRAMER.  857 

D.  C]  Statement  of  the  Case. 

$6,000;  April,  1906,  $6,000;  September,  1908,  $5,000;  May, 
1909,  $10,000.  Says  that  it  is  untrue  that  the  said  gifts  reached 
the  sum  of  $40,000,  and  that  it  is  also  untrue  that  said  gifts 
were  induced  by  fraudulent  representations.  She  further  says 
that  under  the  conditions  it  was  not  only  not  extraordinary  that 
he  should  have  selected  this  defendant  as  the  object  of  his  solici- 
tude and  care,  but  it  would  have  been  extraordinary  if  he  had 
not  done  so,  or  if  he  had  not  felt  an  ardent  desire  to  provide  for 
her  needs  and  guard  her  future  against  adversity. 

She  further  avers  that  the  claim  to  any  money  received  by 
her  prior  to  the  27th  day  of  June,  1907,  is  barred  by  the  statute 
of  limitations,  and  she  prays  the  benefit  of  the  same.  She  denies 
the  allegations  that  she  sought  to  estrange  the  said  Fenton  J. 
Hurd  from  his  son  and  grandson,  and  to  cause  ill  feeling 
through  false  representations.  She  denies  having  a  safe-deposit 
box  in  the  Washington  Loan  &  Trust  Company.  To  this  answer 
are  attached  a  number  of  letters  signed  by  Lee  M.  Hurd. 

The  Washington  Loan  &  Trust  Company  filed  an  answer  and 
attached  thereto  an  itemized  statement  of  the  account  from  the 
date  the  same  was  opened  on  the  12th  of  June,  1901,  to  and 
including  the  month  of  March,  1910.  Avers  also  that  defendant 
Laura  Cramer  did  not  have  a  safe-deposit  box  rented  from 
said  trust  company. 

An  amended  bill  was  filed  August  24,  1910,  elaborating  the 
allegations  of  the  original  bill,  and  stating  the  sum  of  additional 
amounts,  with  the  dates  thereof,  received  by  defendant.  Also 
alleges  that  the  money  so  obtained  by  the  defendant  Cramer 
was  invested  by  her  or  her  agent,  the  Washington  Loan  &  Trust 
Company,  in  notes  of  divers  persons  secured  by  deeds  of  trust 
of  real  estate,  and  particularly  in  the  notes  of  Watson,  Cockrell 
Miller,  Bliss,  Goldenburg,  Norman,  Hopkins  &  Miller,  and 
Pettitt.  And  the  plaintiff  alleges  that  all  of  them,  or  such  as 
have  not  been  paid,  are  now  in  the  possession  of  said  defendant, 
the  Washington  Loan  &  Trust  Company,  as  agent  or  trustee 
of  defendant.  Plaintiff  is  advised  that  by  reason  of  the  fact 
that  the  moneys  and  securities  were  procured  by  defendant 
through  fraud,  that  he  is  entitled  in  equity  to  have  the  said  notes 
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or  other  securities  decreed  to  be  held  by  said  defendant  or  her 
agent,  the  Washington  Loan  &  Trust  Company,  in  trust  for 
said  Fenton  J.  Hurd,  and  to  have  an  accounting  from  defend- 
ants, and  to  a  decree  enjoining  each  of  them  pending  this  suit, 
and  perpetually,  from  transferring  or  otherwise  disposing  of 
said  notes  or  any  of  them,  and  requiring  them  to  deliver  up 
the  said  notes  or  the  proceeds  thereof,  if  the  same  had  to  be 
paid,  to  the  plaintiff. 

The  prayers  of  the  bill  follow  those  of  the  original  bill,  but, 
in  addition,  that  the  defendant  Cramer  be  required  to  deliver  to 
plaintiff  all  such  money  and  property,  with  interest  on  all 
moneys  from  the  date  same  were  received ;  and  further,  that  the 
said  defendant  may  be  required  in  her  answer  to  this  amended 
bill  to  disclose  fully  what  notes  or  other  securities  or  property 
she  had  in  her  possession  or  under  her  control,  or  has  had  in  her 
possession,  purchased  or  procured  with  moneys  received  direct- 
ly or  indirectly  from  said  Fenton  J.  Hurd,  or  with  moneys 
drawn  from  the  account  of  said  defendant,  the  Washington 
Loan  &  Trust  Company,  and  if  any  of  said  notes  or  other 
security  have  been  disposed  of  by  her,  and  the  consideration  re- 
ceived therefor. 

That  a  receiver  be  appointed  by  this  court  to  take  chai^  of  the 
money  in  the  hands  of  said  defendants  the  Washington  Loan  & 
Trust  Company  to  the  credit  of  said  defendant  Laura  K.  Cra- 
mer, and  all  notes  or  other  securities  in  the  hands  of  said  defend- 
ant trust  company  as  agent  or  trustee  for  the  said  defendant 
Laura  K.  Cramer,  and  also  of  any  notes  in  the  possession  or 
imder  the  control  of  said  defendant  Laura  R.  Cramer,  pro- 
cured by  her  with  moneys  obtained  from  said  Fenton  J.  Hurd. 

That  the  Washington  Loan  &  Trust  Company  may  be  re- 
quired to  set  forth  a  true  and  correct  statement  of  all  trans- 
actions had  by  said  company  with  the  said  defendant  Laura  R 
Cramer,  showing  the  dates  and  amounts  of  deposits,  whether  in 
cash,  checks,  or  drafts,  and  particularly  whether  it  now  holds, 
as  agent  for  defendant,  the  notes  mentioned  and  referred  to  in 
its  answer  as  Watson,  Cockrell,  Miller,  Bliss,  Goldenburg, 
Xorman,  Hopkins  &  Miller,  and  Pettitt 

The  answer  of  the  Washington  Loan  &  Trust  Company  to  the 
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amended  bill  sets  out  a  statement  showing  the  notes  and  se- 
curities acquired  by  said  Cramer  through  it.  The  names  of  the 
makers  of  said  notes  and  the  dates  thereof  are  given  in  detail. 

That  the  said  notes  were  delivered  to  defendant  Cramer,  and 
have  not  been  seen  by  this  defendant  except  in  April,  1910, 
when  presented  by  said  Cramer  for  indorsement  of  interest  paid. 
Immediately  thereafter  they  were  returned  to  defendant. 

The  one  note  in  the  possession  of  the  defendant  belonging  to 
said  Cramer  is  the  one  of  F.  M.  Cockrell  for  $4,000,  secured  by  a 
deed  of  trust.  That  said  note  is  now  in  the  possession  of  de- 
fendant as  security  for  the  sum  of  $1,500,  with  interest,  be- 
ing the  amount  of  her  indebtedness  to  said  defendant. 

Answering  the  amended  bill  of  complaint,  defendant  Cramer 
refers  to  her  answer  of  the  original  bill.  She  says  that  it  is 
not  true  that  the  Washington  Loan  &  Trust  Company  ever  acted 
as  her  agent  in  the  investments  made  by  her.  The  defendants 
did  from  time  to  time  purchase  from  the  said  trust  company 
promissory  notes  secured  upon  real  estate.  Said  trust  com- 
pany has  not  the  possession  or  control  of  any  of  the  promisory 
notes  except  the  Cockrell  note. 

Defendant  further  says  that  no  separate  bank  account  was 
kept  of  the  moneys  given  her  by  the  said  Fenton  J.  Hurd, 
but  the  same  pass  into  the  general  account  of  this  defendant, 
and  were  commingled  with  other  funds  belonging  to  her,  and 
notes  purchased  by  her  from  said  company  were  paid  for 
by  means  of  checks  upon  said  general  account. 

The  second  amended  bill  of  complaint  was  filed  April,  1911, 
in  which  the  allegations  of  former  bills  are  repeated.  It  re- 
peats the  allegations  that,  as  to  the  several  notes  obtained  by  the 
said  Cramer  through  the  investments  of  money  obtained  from 
said  Hurd,  and  such  as  are  in  the  possession  of  said  trust  com- 
pany, said  trust  company  is  receiving  as  agent  for  defendants 
payments  on  account  and  crediting  same  to  the  account  of  said 
Cramer.  Repeats  the  allegation  that  plaintiff  is  entitled  to  have 
aU  of  said  notes  decreed  to  be  held  in  trust  for  said  Hurd. 

Upon  joinder  of  issue  testimony  was  taken  at  great  length. 
The  case  came  on  for  hearing  and  a  decree  was  entered  dis- 
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missing  the  bill  October  1,  1912,  in  accordance  with  an  opinion 
delivered  September  26th. 

The  learned  justice  presiding  in  the  equity  court  was  of  the 
opinion  that  there  was  no  jurisdiction  in  equity  to  grant  the 
relief  sought  by  complainant  Thereafter,  passing  upon  the 
facts,  he  expressed  the  opinion  that  said  Fenton  J.  Hurd  was 
of  sound  mind  and  capable  of  transacting  business,  and  further, 
that  the  evidence  was  not  sufficient  to  show  that  undue  in- 
fluence had  been  practised  upon  him  through  his  peculiar 
beliefs. 

After  filing  the  record  in  this  court,  Fenton  J.  Hurd  died. 
His  death  was  suggested  February  25,  1913,  and  on  motion, 
Lee  M.  Hurd,  executor  of  decedent's  estate,  was  made  a  party 
appellant,  and  the  cause  revived  in  his  name. 

Mr.  Richard  A.  Ford,  Mr.  Wallace  Donald  McLean,  and 
Mr.  H.  Gordon  Pierce  for  the  appellant 

Mr.  Arthur  A.  Bimey  and  Mr.  Wharton  E.  Lester  for  the 
appellee. 

Mr.  Chief  Justice  Shepaeb  delivered  the  opinion  of  the 
Court: 

The  first  question  for  consideration  is  whether  there  is  juris- 
diction in  equity  to  entertain  the  cause  of  action  set  out  in  the 
bilL  If  not,  there  will  be  no  ground  for  passing  upon  the 
evidence.  It  is  well  settled  that  equity  has  no  jurisdiction 
where  the  plaintiff  has  a  plain,  adequate,  and  complete  remedy 
at  law.  Hipp  v.  Babin,  19  How.  271-278,  15  L.  ed.  633-635; 
Buzard  v.  Houston,  119  U.  S.  347-352,  30  L.  ed.  451-453,  7 
Sup.  Ct.  Rep.  249 ;  United  States  v.  Bitter  Root  Development 
Co.  200  U.  S.  451-472,  50  L.  ed.  550-560,  26  Sup.  Ct  Rep. 
318.  But  to  be  plain,  adequate,  and  complete,  the  remedy  at 
law  must  be  as  practical  and  efficient  to  the  ends  of  justice,  and 
its  prompt  administration,  as  the  remedy  in  equity.  Boyce  v. 
Grundy,  3  Pet  210-215,  7  L.  ed.  655-657;  Tyler  v.  Savage, 
143  U.  S.  79-95,  36  L.  ed.  82-88,  12  Sup.  Ct  Rep.  840. 
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We  are  of  the  opinion  that  such  remedy  as  a  court  of  law 
would  give  for  the  conditions  alleged  in  the  bill  would  not  be 
of  that  plain,  adequate,  and  complete  nature  requisite  to  exclude 
the  jurisdiction  of  equity ;  clearly,  it  would  not  be  as  practical 
and  as  efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration. The  case  made  out  in  the  bill  is  more  than  a  suit  to 
recover  by  way  of  damages  money  obtained  through  a  fraudulent 
contract,  as  in  Buzard  v.  Houston,  119  U.  S.  347,  30  L.  ed. 
451,  7  Sup.  Ct.  Rep.  249;  or  than  a  mere  case  of  trover  or 
trespass,  as  in  United  States  v.  Bitter  Root  Development  Co. 
200  U.  S.  451,  472,  50  L.  ed.  550,  560,  26  Sup.  Ct.  Eep.  318. 

The  suit  was  brought  on  behalf  of  a  man  then  eighty-nine 
years  of  age,  who  had  been  adjudged  incapable  of  managing 
his  affairs,  and  in  respect  of  person  and  estate  committed  to  a 
conservator.  His  memory  of  transactions  was  defective,  and 
the  books  and  papers  which  came  into  the  hands  of  the  con- 
servator furnished  no  evidence  of  payments,  which,  moreover, 
extended  through  a  period  of  several  years.  The  defendant  had 
concealed  the  fact  that  she  had  received  money  from  the  plain- 
tiff. The  funds  so  received  had  been  converted  by  defendant 
into  secured  notes,  the  makers  of  which  were  unknown  to  the 
plaintiff.  Discovery,  therefore,  from  the  defendant  and  from 
the  trust  company,  became  necessary.  If  plaintiff  had  sued  at 
law  and  recovered  judgment  against  the  defendant  for  any 
amount,  it  could  not  have  been  collected  by  execution.  The 
bill,  therefore,  sought  to  have  a  trust  declared  in  such  of  the 
money  as  could  be  found,  and  in  such  securities  into  which 
it  could  be  followed;  and  sought  to  have  their  disposition  en- 
joined, and  an  order  for  their  delivery  to  a  receiver.  An  ac- 
counting was  also  prayed  as  a  necessary  part  of  the  relief 
sought.  "Thus  there  were  in  the  case  as  ingredients  to  sup- 
port the  jurisdiction  of  equity,  discovery,  account,  fraud,  mis- 
representation, and  concealment."  Tyler  v.  Savage,  143  U.  S. 
79-95,  36  L.  ed.  82-88,  12  Sup.  Ct  Rep.  340.  See  George 
V.  Ford,  36  App.  D.  C.  315-332.  In  addition  to  the  ingre- 
dients above  recited,  the  jurisdiction  was  invoked  to  declare  a 
trust,  to  follow  it  into  other  property  into  which  the  trust 
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fiind  had  been  converted,  and  for  an  injunction  to  render  this 
remedy  effectual.  Thus  very  different  conditions  were  shown 
from  those  presented  in  Buzard  v.  Houston,  and  United  States 
V.  Bitter  Boot  Development  Co.  supra, 

2.  The  learned  justice  who  presided  in  the  equity  court 
was  right  in  his  conclusion  that  the  gifts  of  money  made  to  the 
defendant  could  not  be  set  aside  and  the  same  recovered  on 
the  mere  ground  of  mental  incapacity  of  the  plaintiff  at  the 
time  they  were  made.  He  was  an  extremely  old  man,  it  is 
true,  with  some  of  the  weaknesses  of  old  age,  and  was  a  firm 
believer  in  spiritualism,  and  that  communications  could  be 
had  with  the  spirits  of  the  departed  through  "mediums."  Such 
obsessions,  however,  do  not  of  themselves  constitute  insanity 
or  mental  incapacity  in  the  legal  sense.  If  unpractised  upon 
by  fraud  or  undue  influence  through  those  obsessions,  he  had 
sufficient  mental  power  to  execute  a  valid  contract,  deed,  or 
will. 

3.  The  gist  of  the  case  is  contained  in  the  charge  of  fraud 
and  undue  influence  upon  the  aged  plaintiff,  and  the  evidence 
relating  thereto.  This  evidence  is  unnecessarily  voluminous, 
and  much  of  it  is  irrelevant.  To  recite  it  in  substance  and  re- 
view it  in  detail  would  cause  an  unnecessary  and  unimportant 
consumption  of  space. 

We  find  from  the  evidence  that  the  plaintiff  was  eighly-nine 
years  old  at  the  time  this  suit  was  begun.  He  had  many  years 
before  retired  from  business,  invested  his  money  in  Western 
land  mortgages,  and  lived  upon  his  income.  He  and  his  wife 
had  lived  in  Saratoga,  New  York,  but  finally  spent  most  of  the 
year  in  the  city  of  Washington.  His  wife  was  a  woman  of 
intelligence  and  education ;  superior  to  him  in  the  latter  respect 
Both  were  believers  in  "spiritualism,"  and  the  possibility  of 
communication  with  departed  spirits.  Plaintiff  loved  and  re- 
spected her  in  life  and  was  devoted  to  her  memory.  She  died 
in  1891.  After  her  death  he  resided  chiefly  in  the  city  of 
Washington,  making  yearly  visits  to  Minnesota  to  look  after 
his  investments.  He  was  close  with  his  money,  in  other  words, 
stingy,  particularly  with  himself.     He  wore  seedy  old  clothes 
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and  hats,  and  could  with  diflSculty  be  induced  to  replace  them. 
He  rarely,  if  ever,  had  more  than  one  suit  at  a  time.  He  had, 
apparently,  saved  a  great  deal  of  his  income  and  added  it  to 
his  principal.  WTien  he  began  to  lodge  with  the  defendant,  his 
invested  personal  estate  amounted  to  something  over  $90,000. 
He  had  a  son  who  lived  with  his  wife  on  a  farm  in  New  York 
State.  This  was  the  property  of  Mrs.  Hurd,  in  which  plain- 
^  tifif  had  a  life  estate.  This  life  estate  he  had  relinquished  to  his 
son,  who  was  his  mother's  heir  at  law.  Plaintiff  had  a  grand- 
son also.  Dr.  Lee  Hurd,  who  lived  in  Greenwich,  Connecticut, 
and  practised  medicine  in  New  York.  This  grandson  had  mar- 
ried and  had  three  children.  Plaintiff  had  educated  him,  and 
had  given  him  $1,000  per  year  after  his  graduation.  Plaintiff 
had  expressed  his  pride  in  the  grandson,  and  appeared  to  have 
had  affection  for  him.  Plaintiff  boarded  for  a  while  in  Wash- 
ington with  a  Mrs.  Schafer.  Mrs.  Schafer  used  to  write  letters 
to  him,  signed  "Mary,"  which  was  the  name  of  his  deceased 
wife.  He  saw  her  write  them  and  firmly  believed  that  they 
were  actual  communications  from  his  deceased  wife.  It  does 
not  appear  that  Mrs.  Schafer  used  these  letters  to  extract  money 
from  him.  However,  her  husband  obtained  a  loan  of  $1,000 
from  him.  This  was  secured  by  a  mortgage  on  a  farm  in  Ne- 
braska, which  mortgage  he  subsequently  foreclosed.  He  made 
some  presents  to  her  daughter,  who  also  wrote  occasional  "spirit 
letters.''  Plaintiff  was  paying  attention  to  a  woman  in  Wash- 
ington, and  apparently  contemplating  marriage  with  her.  This 
was  broken  off  by  Mrs.  Schafer's  daughter  by  agreement  with 
plaintiff's  son.  This  was  accomplished  through  letters  to  him, 
purporting  to  come  from  the  deceased  wife,  "Mary,"  which 
gave  him  information  and  suggestions  (which  he  acted  upon) 
how  to  discover  that  the  woman  entertained  another  suitor. 
Defendant,  as  well  as  others  familiar  with  plaintiff,  knew  of 
the  receipt  of  these  "spirit  letters"  by  plaintiff;  that  he  be- 
lieved in  their  genuineness,  and  was  undoubtedly  influenced  by 
them.  Plaintiff's  son  had  by  intimidation  broken  off  an  engage- 
ment of  the  plaintiff  with  a  girl  in  Minnesota  some  time  after 
the  occurrence  before  related.    The  son,  by  his  own  admission. 
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broke  off  this  engagement  by  threats  of  violence.  There  was, 
however,  no  open  breach  between  them.  The  son  visited  him  in 
Washington,  and  the  father  sent  him  $2,500  when  the  son's 
house  was  burned.  He  also  made  him  annual  presents.  In 
company  with  defendant  he  paid  a  visit  to  his  son,  staying  about 
two  weeks.  Plaintiff  occasionally  visited  his  grandson  in  New 
York  and  at  Greenwich.  Defendant  accompanied  him  to  New 
York  on  these  visits,  spending  her  time  with  a  married  daughter 
there.  Friendly  relations  were  maintained  between  defendant 
and  Dr.  Hurd  and  his  wife,  and  there  was  friendly  correspond- 
ence between  them,  as  shown  by  their  letters  to  her,  some  of 
which  she  attached  to  her  answer.  Plaintiff  for  six  or  seven 
years  boarded  with  defendant,  removing  with  her  in  her  several 
changes  of  apartments.  He  paid  his  board  regularly,  and  by  de- 
fendant's admission,  frequently  made  her  presents  of  small  sums 
of  money.  He  had  the  freedom  of  the  house  like  any  member  of 
the  family,  and  sometimes  attended  to  the  marketing  and  other- 
wise relieved  defendant  of  some  of  her  cares.  Defendant  was 
a  widow,  near  forty  years  of  age  when  plaintiff  commenced 
boarding  with  her ;  she  had  two  children,  both  of  whom  married 
during  the  period.  The  married  daughter  went  to  live  in  New 
York  and  Brooklyn.  The  son,  after  working  a  while  in  New 
York,  a  position  which  Dr.  Hurd  helped  him  to  secure,  returned 
to  Washington  and  obtained  a  government  clerkship.  Defend- 
ant was  a  clerk  in  the  State  Department,  spending  the  bulk 
of  each  day,  but  Simday,  in  her  office.  She  was  very  kind  to  the 
plaintiff  and  made  a  comfortable  home  for  him.  He  showed 
and  expressed  affection  and  solicitude  for  her. 

Defendant  says  in  her  answer :  "The  relations  between  said 
Fenton  J.  Hurd  and  this  defendant  grew  into  a  sincere  regard 
for  him  upon  her  side,  and  upon  his  into  a  grateful  affection 
which  has  been  many  times  expressed,  and  was  at  no  time  abated 
or  interrupted.  And  this  defendant  further  says  that  said  Fen- 
ton J.  Hurd  frequently  informed  her  that  she  was  the  best 
friend  he  had  upon  earth  and  the  only  person  who  had  any  care 
or  affection  for  him."  Defendant,  undoubtedly,  had  great  in- 
fluence over  him.    Had  this  care  and  attention  by  her,  and  his 
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grateful  appreciation  thereof,  been  the  sole  ground  of  his  gifts 
of  money  to  her,  large  and  frequent  as  they  were,  we  could  not 
be  justified  in  declaring  them  the  product  of  undue  influence. 
Madre  v.  Gaskins,  39  App.  D.  C.  19-28.  But  there  is  some- 
thing more  than  this.  Plaintiff  was  very  fond  of  the  memory 
of  his  wife,  firmly  believed  that  she  could  communicate  with 
him  through  mediums  who  wrote  letters  to  him  in  his  presence, 
signed  "Mary,"  and  was  constantly  and  greatly  influenced  by 
the  purported  wishes  of  "Mary."  Defendant  undoubtedly  knew 
this.  Plaintiff  testified  that  defendant  claimed  to  have  the 
powers  of  a  medium,  and  during  his  residence  with  her  wrote 
as  many  as  a  hundred  letters  signed  "Mary."  None  of  these 
letters,  and  none  of  those  received  through  the  medium  of 
Mrs.  Schafer  and  her  daughter,  were  found  among  plaintiff's 
papers  which  came  into  possession  of  his  conservator.  In  her 
answer,  defendant  disclaimed  any  belief  in  spiritualism,  and 
declared  that  she  was  a  member  of  the  Eoman  Catholic  Church. 
She  further  says  that  "she  frequently  discussed  with  said  Fen- 
ton  J.  Hurd  his  belief  in  spiritualism,  and  endeavored  to  dis- 
suade him  therefrom,  but  without  success,  he  having  been  a  be- 
liever in  the  doctrines  of  that  cult  since  his  early  manhood. 
Said  Hurd  upon  several  occasions  suggested  that  this  defendant 
might  have  power  as  a  medium,  but  she  always  negatived  such 
suggestions,  and  at  no  time  pretended  or  asserted  such  powers. 
The  statement  that  this  defendant  gave  him  supposed  communi- 
cations from  his  deceased  wife  to  procure  from  him  money 
is  untrue."  In  a  letter  written  to  Dr.  Hurd,  November  2d, 
1907,  by  defendant,  relating  her  efforts  to  induce  his  father  to 
send  him  his  allowance  of  $1,000  that  had  been  withheld,  she 
says :  "I  told  him  that  I  had  often  heard  him  say  that  it  was 
Mary's  wishes  for  him  to  give  it  to  you  as  long  as  he  lived,  and 
if  he  had  to  obey  her  wishes  in  other  things  that  he  surely  ought 
to  where  his  own  grandson  was  concerned,  and  this  she  had  asked 
him  from  her  own  lips,  and  not  through  any  old  fraud  spirit- 
ualist, and  when  I  got  through  he  didn't  have  a  word  to  say, 
only,  *I  guess  you  are  right.'  And  I  also  told  him  if  he  couldn't 
write  pleasant  letters  that  he  had  better  not  write  any  at  all." 
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In  her  testimony  she  admitted  that  she  had,  at  Mr.  Hurd's  re- 
quest, written  him  two  letters  signed  "Mary."  She  said  he  had 
often  asked  her  if  she  could  not  write  medium  letters,  and 
couldn't  she  try,  and  so  forth.  One  evening  he  said  "Laura, 
can't  you  write  a  letter  like  Mrs.  Schafer  writes  from  Mary  ?" 
she  replied :  "Most  anyone  could  write  a  letter  like  Mrs.  Scha- 
fer writes."  "I  sat  down  and  wrote  him  one  or  two,  I  do  not  re- 
member just  which,  in  a  spirit  of  fun,  to  please  him."  These 
letters,  she  said,  were  written  by  her  and  received  by  him  in  a 
spirit  of  fun.  He  laughed  and  said  they  looked  like  Mrs. 
Schafer's.  She  could  not  recall  the  contents  of  the  letters,  but 
said  that  in  one  she  may  have  said  something  about  the  $10,000 
"which  he  had  already  given  me  or  was  about  to  give  me  for 
a  birthday  present."  She  admitted  that  the  letter  may  have 
contained  "be  good  to  Laury,"  as  plaintiff  had  testified,  but 
she  did  not  recall  it.  Considering  Mr.  Hurd's  firm  belief  in 
the  genuineness  of  the  letters  received  through  Mrs.  Schafer,  and 
defendant's  knowledge  of  this,  it  is  incredible  that  he  regarded 
"spirit  letters"  written  by  her  as  mere  matters  of  fun. 

Her  conduct  and  evidence  in  other  respects  do  not  impress 
us  as  ingenuous.  Notwithstanding  her  answer  bases  the  gifts 
made  to  her  by  Mr.  Hurd  upon  his  grateful  appreciation  of 
her  daughterly  affection  and  care,  in  her  evidence  she  under- 
takes to  found  it  upon  an  engagement  of  marriage  between 
them,  and  claims  that  his  first  considerable  gift  was  made  of  a 
sum  that  he  had  intended  to  invest  in  a  house  for  her.  Accord- 
ing to  her  they  became  engaged  in  1902  or  1903,  and  broke  it 
off  in  1905,  because  they  were  both  in  fear  of  violence  by 
Byron  Hurd,  because  of  his  character  and  his  former  threats 
that  have  been  mentioned.  That  the  old  man  would  have  under- 
taken to  marry  her  is  doubtless  true;  but  that  she  seriously 
contemplated  marrying  him  is  quite  doubtful.  Nor  can  we 
believe  that  she  would  have  been  deterred  from  marrying  him 
by  the  fear  of  violence  by  his  son.  She  produced  no  letter  from 
Mr.  Hurd  in  evidence  of  an  engagement;  but  only  one  brief 
note,  in  which  he  expressed  his  fondness,  and  it  may  be  inferred 
therefrom  that  he  looked  forward  to  marriage  with  her.     She 
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produced  and  attached  to  her  answer  as  an  exhibit,  a  lettor 
dated  April  26,  1906,  from  which  it  may  be  inferred  that 
there  had  been  no  engagement  between  them. 

He  addressed  her  as  "My  dear  friend,  Mrs.  Cramer,"  and 
begins  by  saying:  "You  may  think  it  strange  that  with  my  good 
health  and  vigorous  constitution  I  have  never  married  again, 
and  no  doubt  you  have  heard  me  say  that  there  is  no  real 
happy  life  only  in  a  married  life;  now  I  will  tell  you  why  1 
have  not  nor  never  will  marry."  He  proceeds  to  say  that  his 
son^s  wife  had  told  him  that  Byron  said  no  woman  should  ever 
take  his  mother's  place,  and  that  if  I  got  married  he  would 
shoot  both  of  us.  That  he  would  be  unhappy  and  in  fear  that 
he  might  appear  and  execute  his  threat,  which  his  wife  had 
said  that,  with  his  malicious  disposition,  she  had  no  doubt 
of  his  doing.  The  important  part  of  the  letter  follows.  He 
then  proceeds  to  say  that  he  had  drawn  up  a  note  for  $10,000 
as  a  small  compensation  for  the  happiness  she  had  given  and 
was  giving  him.  He  then  said  that  she  would  have  no  difficulty 
in  collecting  it.  She  testified  that  a  week  later  he  paid  her 
$6,000.  She  produced  a  brief  letter  addressed  by  her  to  him 
April  2d,  1906.  This  recited  that  the  note  she  held  for  $10,000, 
dated  April  2,  1906,  she  agreed  to  extend  if  he  lived,  yearly, 
until  he  was  in  a  position  to  pay  it.  In  this,  ten  thousand  was 
erased  and  four  thousand  interlined;  the  figure  four  was  also 
substituted  for  ten.  She  produced  also  a  letter  of  the  same  date, 
directed  by  Mr.  Hurd  to  his  agent  Ross,  who  lived  in  Minne- 
sota, reciting  the  note  for  $4,000  held  by  Mrs.  Cramer,  and 
requesting  payment,  in  case  of  his  death  before  it  matured, 
out  of  the  first  money  collected  of  his  estate.  A  similar  letter 
was  also  addressed  to  Dr.  Hurd.  She  admitted  that  this  $4,000 
was  paid  by  Mr.  Hurd ;  yet  she  retained  the  papers  and  did  not 
turn  them  over  to  Dr.  Hurd  when  he  came  down  in  March, 
1910,  at  the  time  his  father  was  dangerously  ill.  When  he  be- 
came able  to  travel,  Dr.  Hurd  removed  him  to  Greenwich,  Con- 
necticut They  were  not  among  the  pap^s  found  in  Mr.  Hurd's 
desk  and  tin  box  at  that  time.  None  of  the  books  and  papers 
obtained  by  him  contained  any  memoranda  relating  to  trans- 
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actions  with  defendant.  She  had  made  no  loan  to  Mr.  Hurd, 
but  evidently  had  not  so  informed  her  counsel ;  and  was  present 
when  he  cross-examined  Mr.  Hurd  upon  the  assumption  that 
this  transaction  represented  a  loan.  When  interviewed  by  one 
of  Dr.  Kurd's  counsel  shortly  before  the  institution  of  this 
suit,  she  denied  having  received  money  from  Mr.  Hurd.  She 
not  only  suppressed  the  fact  of  this  alleged  engagement  to  Mr. 
Hurd  from  his  son  and  grandson,  but  prevented  their  suspicions 
being  aroused,  by  leading  them  to  believe  that  she  was  engaged 
to  marry  another  person,  who  had  died  not  long  before  this 
litigation  arose.  While  defendant  was  able  to  testify  to  the 
contents  of  letters  and  to  conversations  going  back  some  years, 
she  showed  a  serious  lack  of  memory  in  regard  to  the  dates 
and  amounts  of  money  received  by  her  from  Mr.  Hurd.  Though 
called  upon  in  the  bill  to  give  a  statement  of  the  same,  she 
said  she  had  no  memorandum  to  show  the  same,  and  stated  that 
she  believed  she  had  received  in  all  $27,000,  as  follows:  May, 
1904,  $6,000;  April,  1906,  $6,000;  September,  1908,  $5,000; 
May,  1909,  $10,000.  The  books  of  the  Washington  Loan  & 
Trust  Company,  through  which  drafts  were  collected,  and  de- 
posits made  in  the  name  of  defendants,  show  that  she  received 
from  Mr.  Hurd  from  May,  1904,  to  May,  1909,  $36,350.  On 
her  examination  she  could  not  produce  the  pass  book  issued  by 
the  trust  company ;  said  she  was  unable  to  find  it. 

During  this  time  she  was  concealing  from  the  grandson  the 
fact  that  she  was  receiving  money  from  Mr.  Hurd,  and  was 
writing  him  of  Mr.  Hurd's  stinginess.  In  a  letter  of  November 
14,  1908,  to  Dr.  Hurd's  wife,  she  said  that  she  had  given  Mr. 
Hurd  an  "awful  lecturing"  for  writing  his  "stingy,  hard-up 
letters."  "I  told  him  I  would  not  keep  him  in  my  house  or 
turn  my  hand  to  wait  on  him  unless  he  did  the  right  tiling  by 
Mr.  Byron  and  Lee  as  I  say  when  I  am  talking  to  him.  He 
was  acting  mean  and  ugly  around  the  house  for  a  week  or  so 
before  I  heard  from  the  doctor,  and  on  the  first  kept  out  $^ 
on  his  board,  so  I  waited  for  two  or  three  days,  and  told  him 
I  wanted  it.  He  said  *I  haven't  got  it'  and  when  he  did  give  it 
to  me  he  turned  his  back  and  took  it  from  a  big  roll,  so  you 
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need  not  think  be  is  hard  up,  he  has  only  one  of  his  devilish 
spells  on  him."  "Honestly  Mrs.  Hurd  he  is  the  most  aggravat- 
ing man  that  I  ever  knew,  he  .is  the  limit  Doctor  was  so  kind 
in  aiding  Ford  to  get  something  to  do  that  I  shall  always  feel 
indebted  to  him  and  anything  that  I  can  do  or  say  to  his  grand- 
father in  his  favor  will  only  be  a  great  pleasure  to  me.  He 
goes  around  looking  terrible,  too  dam  stingy  to  buy  a  suit — 
Well  there  is  one  consolation,  you  will  have  that  much  more, 
won't  yon  ?"  She  had  read  Mr.  Hurd's  will  and  knew  that  the 
estate  would  go  to  Dr.  Hurd. 

A  letter  to  Dr.  Hurd  speaks  of  the  stinginess  and  crankiness 
of  his  grandfather,  of  his  meanness  in  getting  a  stick  and  beat- 
ing her  little  grandson,  of  his  smoking  ways,  and  of  his  being 
too  mean  to  be  around  children.    This  was  dated  April  22, 1908. 

Her  only  explanation  of  these  references  to  stinginess,  cranki* 
ness,  etc.,  was  that  Mr.  Hurd  requested  her  to  so  write  in  order 
to  deter  them  from  writing  for  money.  Her  representations,  if 
untrue,  are  not  excusable  on  this  ground ;  much  less  does  it  fur- 
nish an  excuse  for  representations  of  her  friendliness  to  Dr. 
Hurd  and  her  attempts  to  exercise  an  influence  upon  his  father 
on  his  behalf.  The  evidence  and  circumstances  shown  thereby 
indicate,  on  the  other  hand,  that  she  was  really  engaged  in 
exciting  his  prejudices  against  them  by  suggestions  that  all 
Aey  cared  for  was  to  get  his  money. 

We  are  satisfied  from  the  evidence  that  instead  of  his  gifts 
being  voluntary  acts  of  an  old  man  in  grateful  appreciation  of 
daughterly  affection,  kindness,  and  care,  or  the  acts  of  a  lover 
desiring  to  provide  for  the  future  of  a  woman  whom  he  was 
prevented  frcnn  marrying  solely  by  fear  of  his  son,  they  were 
the  result  of  fraud  and  undue  influence  practised  and  obtained 
through  letters  and  recommendations  purporting  to  come  from 
his  deceased  wife.  Without  those  he  would  not  have  parted 
with  his  money  in  the  large  amounts  shown  by  the  bank  books 
and  drafts. 

The  plaintiff,  as  executor,  is  entitled  to  a  decree  canceling  the 
said  gifts  and  transfers  of  money,  and  impressing  a  trust  upon 
the  securities  into  which  said  moneys  have  been  ccmverted.  Aa 
Vol.  XL.— 24. 
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the  defendant  lias  failed  to  discover  the  said  secnrities,  and 
the  Washington  Loan  &  Trust  Company  has  but  one  in  its  pos- 
session, and  that  subject  to  a  charge^  the  plaintiff  ia  entitled 
to  have  such  incidental  auxiliary  process  as  may  be  necessaiy  to 
procure  the  possession  of  all  such  securities  and  the  proceeds 
thereof. 

The  decree  is  reversed^  with  costs^  and  the  cause  remanded 
with  direction  to  make  such  orders  and  to  issue  such  process 
as  may  be  necessary  to  the  complete  relief  of  the  plaintiff^  and 
thereafter  to  enter  a  final  decree  in  conformity  with  this  opin- 
ion. Reversed. 

A  motion  by  the  appellee  for  rehearing  was  denied  May  18^ 
1913.  A  motion  by  the  appellee  for  the  allowance  of  an  appeal 
to  the  Supreme  Court  of  the  United  States  was  denied  May  13, . 
1913.  The  mandate  was  issued  June  2,  1913.  A  motion  by 
the  appellee  for  leave  to  file  a  bill  of  review  was  filed  June  23, 
lf)13,  and  was  denied  October  8,  1913. 


HOWELL  V.  COMMERCIAL  NATIONAL  BANK 


BIX14  AND  NOTBS;  VaBIANCI;  NOTICE;  BAKKS. 

1.  In  an  action  against  a  flnt  indorser  of  a  promissorj  note,  there  is  no 

fatal  yariance  between  an  averment  aUeging  an  indorsement  to  the 
plaintiff,  and  proof  of  a  note  bearing  a  first  indorsement  in  blank 
by  the  payee,  a  second  indorsement,  and  a  negotiation  to  the  plaintiff 
by  delivery  by  the  maker,  since  a  note  indorsed  in  blank  is  negotiable 
by  delivery,  and  the  holder  of  a  note  indorsed  in  blank  by  the  pay^e 
may  strike  out  all  subsequoit  indorsements  and  sue  as  indorsee  under 
the  blank  indorsement 

2.  By  indorsing  a  promissory  note  in  blank  and  delivering  it  back  to  the 

maker,  the  payee  constitutes  the  maker  his  agent  to  negotiate  the 
note;  and  one  receiving  it  from  the  latter  in  good  faith,  for  valve, 
and  before  maturity,  receives  it  in  due  course,  and  wu^ 
thereoiL 
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3.  In  determining  whether  the  transfer  of  a  promissory  note  is  bo  irregular 

on  its  face  as  to  put  the  plaintiff  upon  notice  and  inquiry,  the  test  is. 
Would  a  business  man  of  ordinary  intelligence  and  capacity  receive 
commercial  paper  when  offered  for  the  purposes  for  which  this  was 
transferred  as  money,  and  upon  its  credit  part  with  his  property? 
or  would  he  at  once  suspect  the  integrity  of  the  paper  itself,  and  the 
credit  and  standing  of  the  party  offering  it? 

4.  The  fact  that  the  president  of  a  bank  which  accepted  a  note  in  partial 

liquidation  of  another  note  held  by  it,  from  a  party  who  had  procured 
its  indorsement  fraudulently,  was  a  partner  as  to  certain  brokerage 
transactions  with  such  party,  but  was  not  interested  in  the  note 
transaction,  and  had  no  knowledge  of  the  fraud,  will  not  preclude 
the  bank  from  recovering  on  the  note  against  the  indorser,  as  an 
innocent  holder  for  value. 

No.  2482.    Submitted  April  7,  1913.    Decided  May  5,  1913. 

Heabino  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  on  a  verdict 
for  the  plaintiff,  directed  by  the  court  in  an  action  on  a  promis- 
sory note.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  from  a  directed  verdict  in  the  supreme 
court  of  the  District  in  an  action  by  the  appellee,  the  Com- 
mercial National  Bank,  on  a  promissory  note  for  $3,000,  in- 
dorsed in  blank  by  the  appellant,  John  H.  Howell,  the  payee, 
and  before  maturity  negotiated  by  GriflBn  Halstead,  the  maker, 
to  the  appellee,  for  full  value.  We  will  hereinafter  refer  to 
the  parties  to  the  action  as  plaintiff  and  defendant.  Halstead 
conducted  a  brokerage  business  under  the  name  of  Griffin  Hal- 
stead &  Company,  and  there  was  an  indorsement  on  the  note  by 
Halstead  &  Company  after  the  indorsement  by  the  defendant. 
The  declaration  averred  that  the  note  was  indorsed  by  the  de- 
fendant to  the  plaintiff  before  maturity.  At  the  trial  plaintiff 
struck  out  the  indorsement  of  Halstead  &  Company. 

The  evidence  of  the  plaintiff  tended  to  show  that  there  be- 
came due  on  the  13th  of  January,  1910,  a  note  of  Halstead 


Digitized  by 


Google 


372  HOWELL  v.  COMMERCIAL  NAT.  BANK. 

Statement  of  the  Case.  [40  App. 

for  $3,825,  indorsed  by  R.  H.  Lynn,  who  deceased  prior  to  its 
maturity,  and  who,  at  the  time  of  his  death,  was  president  of 
the  American  National  Bank.  Halstead  thereupon  offered,  in 
liquidation  of  that  note,  the  note  in  suit  and  a  cash  payment 
of  $825.  After  a  conference  between  the  president  of  the  bank 
and  its  cashier,  this  arrangement  was  carried  out  and  the  prior 
note  surrendered.  It  further  appeared  that  it  is  a  frequent 
occurrence  to  discount  a  note  for  the  maker  which  has  been  in- 
dorsed by  the  payee. 

The  defendant  testified  that  in  November,  1908,  Halstead 
commenced  purchasing  for  him  stocks  on  margin,  some  of  which 
he  sold  by  the  defendant's  direction;  that  monthly  statements 
were  furnished  by  Halstead,  the  last  being  for  the  month  of 
November,  1909 ;  that  this  statement  showed  that  Halstead  then 
held  for  him  a  large  number  of  shares  of  various  stocks;  that 
on  December  22,  1909,  he  informed  Halstead  that  he  was  going 
away  for  about  two  weeks,  whereupon  Halstead  su^ested  that 
defendant  give  him  two  notes  for  $2,500  each,  to  be  used  by 
Halstead  if  necessary  to  protect  his  (defendant's)  interests  if 
the  market  declined.  The  notes  were  accordingly  drawn  by 
Halstead,  payable  to  the  defendant,  signed  by  Halstead  as 
maker,  indorsed  in  blank  by  the  defendant,  and  delivered  to 
Halstead  undated.  Upon  the  defendant's  return,  about  the  7th 
or  8th  of  January,  Halstead  informed  him  that  he  had  used 
one  of  the  notes.  The  market  was  then  declined,  and,  at  Hal- 
stead's  suggestion,  the  other  note  was  displaced  by  the  note  in 
suit,  which  likewise  was  undated.  This  note,  the  defendant 
testified,  was  given  as  a  partial  payment  on  stocks  which  he 
supposed  Halstead  held  for  him.  There  was  further  evidence 
in  behalf  of  the  defendant  tending  to  show  that  Halstead  did 
not  hold  for  the  defendant  the  stocks  which  he  represented  to 
hold;  in  other  words,  that  the  representations  which  induced 
the  defendant  to  indorse  said  note  were  imtrue.  It  also  ap- 
peared that  Halstead  was  soon  thereafter  adjudged  a  bank- 
rupt. 

There  was  evidence  that  the  president  of  the  plaintiff  bank, 
]Mr.   A.   G.   Clapham,   joined   with  Halstead,   when   Halstead 
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opened  his  brokerage  business  in  1906,  in  the  purchase  of  a  seat 
on  the  Washington  Stock  Exchange,  and  that  he  was  a  silent 
partner  of  Halstead  as  to  business  done  upon  that  Exchange, 
but  had  no  interest  in  the  business  done  through  the  New  York 
Exchange.  The  seat  on  the  Washington  Exchange  was  held  in 
the  name  of  Mr.  Halstead,  and,  periodically,  a  statement  would 
be  rendered  Mr.  Clapham  of  the  business  in  which  he  was  in- 
terested and  his  share  of  the  commissions  paid.  While  the 
memorandum  of  agreement  entered  into  by  Halstead  and  Clap- 
ham  does  not  purport  to  restrict  Clapham's  commissions  to  out- 
right sales  of  stock,  it  was  in  evidence  that  such  was  the  arrange- 
ment ;  in  other  words,  that  he  did  not  participate  in  Halstead's 
profits  from  carrying  stocks  on  margin.  All  the  stock  which 
Halstead  represented  he  had  purchased  for  the  defendant, 
except  certain  American  National  Bank  shares,  were  purchased 
through  the  New  York  Stock  Exchange,  and  all  were  purchased 
on  margin.  Clapham,  therefore,  was  not  interested  in  these 
transactions,  and  denied  that  he  had  any  knowledge  that  Hal- 
stead was  carrying  stocks  on  margin  for  the  defendant,  and  there 
was  no  evidence  tending  to  show  such  knowledge.  Nor  was 
there  any  evidence  that,  prior  to  the  announcement  of  Hal- 
stead's  bankruptcy,  Clapham  had  any  knowledge  that  he  was 
insolvent. 

Mr.  Henry  H.  Olassie,  Messrs.  Tticleer,  Kenyan,  £  Macfar- 
land,  and  Mr.  Edward  8.  Bailey,  for  the  appellant: 

1.  The  variance  between  the  allegation  that  the  defendant 
negotiated  the  note  to  the  plaintifif,  and  the  proof  that  it  was 
negotiated  by  Halstead,  the  maker,  was  fatal.  Sweetzer  v. 
Claflin,  74  Tex.  667,  12  S.  W.  395;  Dennis  v.  Spencer,  45 
Minn.  250,  251 ;  Cottrell  v.  Conhlin,  4  Duer,  45. 

2.  The  transfer  of  the  note  bearing  the  indorsement  of  the 
payee,  made  to  the  plaintiff  by  the  maker  of  the  note  himself, 
was  not  a  negotiation  thereof  in  due  course.  The  plaintiff 
bank,  therefore,  is  not  within  the  exceptional  protection  ac- 
corded by  the  law  of  iiegotiable  instruments  to  a  holder  in 
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due  course.  Johnson  Co.  Sav.  Bank  v.  Mendell,  36  App.  D.  C. 
413 ;  Central  Bank  v.  Hammett,  50  X.  Y.  158,  160,  161 ;  First 
Nat.  Bank  v.  Harris,  7  Wash.  139,  143 ;  Cox  v.  Hodge,  7 
Blackf .  146 ;  Beebe  v.  Real  Estate  Bank,  4  Ark.  546,  550 ;  Long 
V.  Cythiana  Bank,  1  Litt.  (Ky.),  290;  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  367 ;  Bank  of  MonongaJiela  v.  Weston,  159  N.  Y. 
201,  208 ;  Smith  v.  Weston,  159  N.  Y.  194,  199 ;  National  Bank 
V.  Remsen,  43  N.  Y.  226;  Mxdlesons  Estate,  68  Pa.  212,  216; 
Oberlin  v.  Hardin,  6  Coldw.  375. 

3.  The  note,  not  having  been  transferred  to  the  plaintiff  in 
due  course,  is  subject  to  the  same  defenses  as  if  it  were  non- 
negotiable. 

The  plaintiff,  therefore,  is  in  the  position,  not  of  the  holder 
of  a  negotiable  instrument,  but  of  the  assignee  of  a  mere  chose 
in  action;  and  as  such  assignee  simply  stands  in  the  shoes  of 
Halstead,  who  had  no  rights  whatever  as  against  the  defendant 

This  legal  result  cannot  be  overridden  by  any  supposed  con- 
siderations of  natural  justice.  Whistler  v.  Forster,  14  C.  B. 
N.  S.  248 ;  Crouch  v.  Credit  Fonder,  L.  R.  8  Q.  B.  380 ;  West 
etc.  V.  Shavmee,  etc.  Bank,  95  U.  S.  557,  559. 

4.  The  plaintiff  bank  had  notice  of  the  infirmity  in  Hal- 
stead's  title.  National  Secur.  Bank  v.  Cushman,  121  Mass. 
490,  491 ;  Craigie  v.  Hadley,  99  N.  Y.  131 ;  CanajohaHe  Nat. 
Bank  v.  Diefendorf,  123  N.  Y.  191;  Vevana  Cent.  Cheese  Co. 
V.  Mwrtaugh,  50  N.  Y.  315,  316. 

Mr.  Wade  H.  Ellis,  Mr.  R.  Oolden  Donaldson,  and  Mr. 
Abner  H.  Fergvson,  for  the  appellee: 

1.  There  was  filed  with  the  declaration  a  particulars  of  de- 
mand in  which  the  precise  note  sued  on  was  set  out  in  full. 
This  cured  the  defective  allegation,  if  such  there  was,  in  the 
declaration  in  relation  to  the  person  who  indorsed  the  note  to 
the  bank.    Richards  v.  Street,  31  App.  D.  C.  427. 

2.  As  between  the  bank  and  Howell,  the  principle  should  be 
applied  that  where  one  of  two  innocent  parties  must  suffer  by 
reason  of  the  fraud  of  a  third  party,  that  party  should  suffer 
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who  put  it  within  the  power  of  such  third  party  to  commit 
tie  fraud ;  or,  in  other  words,  that  Howell,  who  put  it  within 
the  power  of  Halstead  to  negotiate  this  note,  should  suflFer  rather 
than  the  bank.  Clement  v.  Leverett,  12  N.  H.  317;  Collins  v. 
Martin,  1  Bos.  &  P.  648 ;  Tucker  v.  New  Hampshire  Sav.  Bank, 
58  N.  H.  83 ;  Voss  v.  Chamberlain,  139  Iowa,  569. 

3.  The  bank  is  a  holder  in  due  course.  Lincoln  v.  Stevens, 
7  Met.  529 ;  Redlon  v.  Churchill,  73  Me.  146 ;  Eckert  v.  Camer- 
on, 43  Pa.  120;  Massachusetts  Nat.  Bank  v.  Snoiv,  187  Mass. 
159;  Brewer  v.  Slater,  18  App.  D.  C.  48;  Doe  v.  Coal  & 
Transp.  Co.  78  Fed.  62;  LeaJiman  v.  Press,  106  Iowa,  389; 
Keene  v.  Beehan,  40  Wash.  606;  King  v.  Doane,  139  U.  S. 
166;  Murray  v.  Lardner,  2  Wall.  110. 

4.  When  a  party  signs  a  note  and  puts  it  into  the  hands  of  a 
third  party  for  a  specific  purpose,  he  makes  that  party  his  agent, 
and  is  bound  by  his  act  as  against  a  bona  fide  holder  for  value, 
even  though  that  third  party  violated  his  instructions,  and  used 
the  note  for  an  entirely  different  purpose  from  that  for  which 
it  was  given.  Clement  v.  Leverett,  12  N.  H.  317;  Tucker  v. 
New  Hampshire  Sav.  Bank,  58  N.  H.  83 ;  Voss  v.  Chamberlain, 
189  Iowa,  669 ;  Collins  v.  MaHin,  1  B.  &  P.  648. 

5.  The  fact  that  a  person  connected  with  the  discounting 
party  is  also  connected  with  the  party  applying  for  the  discount 
raises  no  presumption  of  knowledge  which  can  be  imputed  to  the 
discounting  party.  Richmond,  etc.  Co.  v,  Dick,  52  Fed.  379 ; 
Westfield  Bank  v.  Comen,  37  N.  Y.  320;  Atlantic  State  Bank 
V.  Savery,  82  N.  Y.  291 ;  Iowa  Nat.  Bank  v.  Sherman,  17  S.  D. 
778 ;  Manufacturers'  Bank  v.  Newell,  71  Wis.  809 ;  First  Nat. 
Bank  v.  Loyhed,  28  Minn.  396. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

It  is  assigned  as  error  that  the  court  declined  to  rule  that 
there  was  a  variance  between  the  cause  of  action  and  the  proof, 
by  reason  of  the  declaration  stating  an  indorsement  of  the  note 
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to  the  plaintiff.  This  assignment  is  without  merit  The  defend- 
ant's indorsement  was  in  blank,  and  an  instrument  so  indorsed 
is  payable  to  bearer,  and  may  be  negotiated  by  delivery.  Code 
Sec.  1338  [31  Stat,  at  L.  1399,  chap.  864].  The  holder  of  a 
negotiable  instrument  may,  at  any  time,  strike  out  an  indorse- 
ment which  is  not  necessary  to  his  title.  Code,  sec.  1352.  In 
Vanaa-sdale  v.  Hax,  47  C.  C.  A.  31,  107  Fed.  878,  it  was  held 
by  the  circuit  court  of  appeals  for  the  eighth  circuit  that  the 
holder  of  a  note  indorsed  in  blank  by  the  payee  may,  at  the 
trial,  strike  out  all  subsequent  indorsements  and  recover  on 
the  instrument  as  an  indorsee  under  a  blank  indorsement. 
Numerous  decisions  are  there  cited  to  sustain  this  proposition. 
It  is  conceded  by  the  defendant  that  if  the  plaintiff  was  a 
holder  of  the  note  in  due  course,  it  was  rightfully  permitted  to 
recover.  Sec.  1356  of  the  Code  declares  a  holder  in  due  course 
to  be  one  who  has  taken  an  instrument  that  is  complete  and 
regular  upon  its  face,  before  maturity,  without  notice  of  previ- 
ous dishonor,  in  good  faith  and  for  value,  and  without  notice 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it.  The  note  in  suit  was  complete  and  r^u- 
lar  upon  its  face,  was  acquired  by  the  plaintiff  before  it  was 
overdue,  and  for  full  value.  It  is  insisted  by  the  defendant  that 
one  who  acquires  a  note  from  the  maker  thereof  does  not  acquire 
it  in  due  course,  that  is,  in  the  ordinary  course  of  business, 
because,  it  is  urged,  such  an  instrument  would  naturally  have 
passed  from  the  maker  to  th6  payee  or  indorser.  This  amounts 
to  a  contention  that  the  transaction  was  so  irregular  upon  its 
face  as  to  put  the  plaintiff  upon  notice  and  inquiry.  The  test 
is,  "would  a  business  man  of  ordinary  intelligence  and  capacity 
receive  commercial  paper,  when  offered  for  the  purposes  for 
which  this  was  transferred,  as  money,  and  upon  its  credit  part 
with  his  property?  Or  would  he  at  once  suspect  the  integrity 
of  the  paper  itself,  and  the  credit  and  standing  of  the  party 
offering  it?"  Roberts  v.  Hall,  37  Conn.  205,  9  Am.  Rep.  308, 
See  also  7  Cyc.  924.  The  note  had  been  indorsed  in  blank  and 
was  therefore  negotiated  by  delivery.  It  was  presented  by  Hal- 
stead  long  before  maturity,  and  we  see  no  reason  for  indulging 
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a  presumption  that  it  had  been  paid.  We  think  the  more  rea- 
sonable presumption  to  be  that  it  had  not.  Eckert  v.  Cameron, 
43  Pa.  120 ;  Lincoln  v.  Stevens,  7  Met.  529.  In  the  latter  case, 
which  was  an  action  against  the  indorser  of  a  note  by  an  in- 
dorsee who  received  it  from  the  maker,  as  here,  the  court  said : 
"This,  to  a  great  extent,  is  the  usual  course  of  business,  where 
the  maker  would  raise  money  upon  his  own  note  secured  by  an 
indorser.  This  fact,  therefore,  indicates  nothing  unusual,  nor 
was  it  calculated  to  excite  the  attention  of  the  indorsee ;  nor  can 
it  affect  his  legal  rights."  The  ruling  in  that  case  is  sustained 
by  the  uncontradicted  evidence  in  this  of  the  custom  of  banks 
to  discount  such  notes  for  the  maker.  Even  though  the  defend- 
ant had  been  a  mere  accommodation  indorser,  he  would  have 
been  in  no  condition  to  complain,  for  such  an  indorser  may  not 
escape  liability  on  such^an  instrument  to  a  holder  for  value. 
Code,  sec.  1333.  But  he  was  more  than  that.  By  his  act  in 
indorsing  this  note  in  blank  and  delivering  it  to  Halstead,  he 
constituted  Halstead  his  agent  to  negotiate  the  note,  and  any- 
one receiving  that  note  in  good  faith  and  for  value  might 
recover  thereon.  "It  may  be  asserted,  as  a  general  principle, 
that  where  a  party  to  a  negotiable  bill  of  exchange  or  promissory 
note  intrusts  it  to  the  custody  of  another,  when  it  is  without 
date,  whether  it  be  for  the  purpose  to  accommodate  the  person 
to  whom  it  was  intrusted,  or  to  be  used  for  his  own  benefit,  such 
bill  or  note  carries  on  its  face  an  implied  authority  to  fill  up  the 
blank;  and,  as  between  such  party  to  the  bill  or  note  and  in- 
nocent third  parties,  the  person  to  whom  it  was  so  intrusted 
must  be  deemed  the  agent  of  the  party  who  committed  such 
bill  or  note  to  his  custody,  and  as  acting  under  his  authority, 
and  with  his  approbation."  Goodman  v.  Simonds,  20  How. 
343,  361,  16  L.  ed.  934,  939.  The  court  further  declared  that 
if  an  instrument  be  indorsed  in  blank  so  as  to  be  transferable 
by  delivery,  and  is  misappropriated  by  the  one  to  whom  it  is 
intrusted,  or  even  if  it  be  lost  or  stolen,  and  afterwards  nego- 
tiated to  one  having  no  knowledge  of  these  facts,  for  a  valuable 
consideration  and  in  the  usual  course  of  business,  his  title  would 
be  good.    In  Massachusetts  Nat.  Bank  v.  Snow,  187  Mass.  159, 
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72  N.  E.  959,  it  was  held  that  if  the  maker  of  a  promisory 
note  wrongfully  obtains  possession  of  it,  after  it  has  been  in- 
dorsed in  blank  by  the  payee,  and  presents  it  at  the  bank  for 
discount,  the  fact  that  the  bearer  is  the  maker  does  not  put  the 
bank  upon  inquiry  or  prevent  it  from  becoming  a  holder  in  due 
course,  if  it  discounts  the  note  in  good  faith,  without  any 
knowledge  of  its  infirmity.  A  similar  ruling  was  made  in 
Voss  V.  Chamberlain,  139  Iowa,  569,  19  L.R.A.(KS.)  106, 
130  Am.  St.  Eep.  331,  117  N.  W.  269. 

The  relations  existing  between  the  plaintiff's  president  and 
Halstead  cannot  affect  the  result.  He  was  not  interested  in  the 
business  transacted,  or  alleged  to  have  been  transacted,  by 
Halstead  for  the  defendant,  and  there  is  no  evidence  that  he  had 
any  knowledge  either  of  Halstead's  insolvency  or  of  his  alleged 
lack  of  good  faith  towards  the  defendant.  The  record  shows 
that  the  reason  assigned  by  Halstead  when  he  tendered  the  note 
in  suit  to  the  plaintiff  was  that  Mr.  Lynn,  the  indorser  of  the 
maturing  note,  having  died,  it  would  be  necessary  for  him  to 
carry  that  note  as  overdue  paper  until  the  settlement  of  the 
Lynn  estate,  unless  the  note  in  suit  was  accepted  in  partial 
liquidation.  There  is  no  evidence  that  the  Lynn  note  was  not 
perfectly  good,  and  no  circumstances  were  developed  by  the 
proofs  tending  to  excite  the  suspicion  of  the  plaintiff,  much 
less  implying  guilty  knowledge  or  wilful  ignorance  on  its  part. 
We  think  the  defendant's  position  is  somewhat  inconsistent- 
He  delivered  this  note  to  Halstead  for  the  purpose  of  enabling 
Halstead  to  negotiate  it,  and  that  is  precisely  what  Halstead 
did.  His  contention,  therefore,  amounts  to  this:  That  the 
bank  should  have  known  more  about  his  actual  relations  with 
Halstead,  that  is,  of  Halstead's  alleged  duplicity,  tiian  he  him- 
self.   This  position  is  not  sustainable. 

Judgment  affirmed  with  costs.  Affirmed. 
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Criminal  Law;  Juby;  Homicide. 

Section  208,  Code  of  the  District  of  Columbia  [31  Stat,  at  L.  1223,  chap. 
854],  providing  that  if  any  persons  select<»d  as  jurors  shall  prove 
to  be  incompetent,  the  clerk,  under  the  direction  of  the  court,  shall 
draw  from  the  box  the  names  of  other  persons  to  take  their  places, 
will  be  held  to  prescribe  the  method  of  completing  the  jury  after 
exhaustion  of  the  panel  in  a  murder  trial,  in  view  of  the  express 
exclusion  of  capital  cases  from  §  209,  providing  that  if,  during  the 
impaneling  of  the  jury,  the  panel  shall  become  exhausted,  the  court 
may,  in  its  discretion,  direct  the  clerk  to  draw  further  names  from 
the  box,  or  order  the  marshal  to  summon  as  many  talesmen  as  may 
be  necessary  to  complete  the  jury. 

No.  2487.     Submitted  April  7,  1913.    Decided  May  5,  1913. 

Heabino  on  an  appeal  by  the  accused  from  a  judgment  of 
conviction  of  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  criminal  court,  in  a  prosecution  for  murder. 

Affipmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

Appellant,  Tony  Milano,  was  convicted  in  the  supreme  court 
of  the  District  of  Columbia  of  murder  in  the  first  degree.  It  is 
conceded  that  the  regular  panel  of  the  jury  for  the  term  in 
which  he  was  tried,  consisting  of  twenty-six  jurors,  was  legally 
drawn.  On  the  trial,  when  the  regular  panel  was  exhausted,  the 
court  ordered  additional  talesmen  drawn  from  the  jury  box. 
which  was  done  until  a  trial  jury  was  finally  selected.  Counsel 
for  defendant  objected  and  excepted  to  this  manner  of  securing 
talesmen,  as  not  authorized  by  the  law  of  the  District.  The  case 
is  here  upon  this  single  exception. 

Mr.  D.  W.  Baker  and  Mr.  James  F.  Kelly  for  the  appellant. 
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Mr.  Clarence  R.  Wilson,  United  States  Attorney  for  the  Dis- 
trict of  Columbia,  and  Mr.  A.  McComas  Hawkins,  Assistant,  for 
the  United  States. 

Mr.  Justice  Van  Oesdel  delivered  the  opinion  of  the  Court: 

We  think  the  objection  can  be  answered  by  an  interpretation 
of  the  following  sections  of  the  Code.  Section  208:  "If  any 
persons  selected  as  jurors  cannot  be  found,  or  shall  prove  to  be 
incompetent,  or  shall  be  excused  from  service  by  the  court,  the 
clerk,  under  the  direction  of  the  court,  shall  draw  from  the  box 
the  names  of  other  persons  to  take  their  places.  And  if,  after 
the  organization  of  the  jury,  any  vacancies  occur  therein,  they 
shall  be  filled  in  like  manner."  Section  209 :  "If  at  any  time 
during  the  impaneling  of  a  jury,  in  any  other  than  a  capital 
case,  the  regular  panel,  by  reason  of  challenge  or  otherwise,  shall 
be  exhausted  before  the  jury  is  complete,  the  court  may,  in  its 
discretion,  direct  the  clerk  to  draw  from  the  box  the  names  of 
other  persons  to  serve  as  jurors,  and  cause  them  to  be  summoned, 
or  order  the  marshal  to  summon  as  many  talesmen  as  may  bo 
necessary  to  complete  the  jury."  [31  Stat  at  L.  1223,  diap. 
854.] 

If  the  Code  is  silent  as  to  the  manner  of  procuring  talesmen 
in  capital  cases  when  the  regular  panel  is  exhausted,  we  must 
look  to  the  comnion  law  or  the  law  of  Maryland  prior  to  1801. 
Sec.  1,  D.  C.  Code  [31  Stat,  at  L.  1189,  chap.  854].  At  com- 
mon law  in  capital  cases,  as  in  other  felonies  and  misdemeanors, 
talesmen  were  summoned  from  the  bystanders  to  complete  a 
jury.  The  statute  of  35  Hen.  VIII.,  chap.  6,  which  was  in  force 
in  Maryland  prior  to  1801,  empowered  the  judge,  at  the  power 
of  either  party,  to  award  a  tales  de  circumstanttbus  of  persons 
present  in  the  court  to  complete  a  jury. 

Section  209  leaves  it  in  the  discretion  of  the  trial  judge,  except 
in  capital  cases,  to  issue  an  open  venire,  as  at  common  law,  di- 
recting "the  marshal  to  summon  as  many  talesmen  as  may  be 
necessary  to  complete  the  jury,"  or  he  may  order  the  cleA  to 
draw  names  from  the  jury  box.    The  use  of  the  open  venire  i> 
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clearly  prohibited  in  capital  cases  by  the  above  exception,  and 
no  relief,  therefore,  is  afforded  by  either  the  common  law  or  the 
act  of  Hen.  VIII. 

Sections  198  to  207  of  the  Code,  inclusive  [31  Stat,  at  L. 
1222,  chap.  864],  relate  to  the  preparation  of  the  jury  box  and 
the  drawing  of  the  regular  panel,  and  sec.  208  expressly  pro- 
vides that  when  any  such  juror  (referring  to  the  regular  panel) 
"shall  prove  to  be  incompetent,"  his  place  shall  be  filled  by 
drawing  from  the  box  the  name  of  another  person.  While  this 
section  is  somewhat  ambiguous,  it  is  our  duty,  if  possible,  to 
give  it  the  effect  undoubtedly  intended  by  Congress.  We  think, 
therefore,  that  it  should  be  interpreted  to  include  the  forma- 
tion of  a  trial  jury.  The  challenge  of  a  juror  on  the  regular 
panel,  for  cause  or  peremptorily,  goes  to  his  competency  for 
service  on  that  particular  jury;  and  with  this  construction  the 
statute  clearly  authorizes  the  vacancy  caused  by  his  incom- 
petency to  be  filled  by  the  drawing  of  a  name  from  the  box; 
and  since  this  is  the  only  method  provided  for  procuring  a  jury 
in  a  capital  case,  owing  to  the  exception  in  sec.  209,  we  feel  jus- 
tified in  sustaining  the  action  of  the  trial  court.  In  thus  giving 
the  statute  an  effective  construction,  consonant  with  the  intent 
of  its  framers,  every  safeguard  is  thrown  around  the  defendant 
charged  with  a  capital  offense,  by  assuring  a  competent,  un- 
prejudiced jury,  free  from  the  objections  which  have  forced  the 
abandonment  of  the  open  venire  in  many  jurisdictions. 

The  judgment  is  affirmed.  Affirmed. 


JEFFERSOX  r.  DISTRICT  OF  COLUMBIA. 


POUCK  COTTBT;   APPEAL  AND  ERROR;    POTOMAC  RiVER;    DISTRICT  OF  COLUM- 
BIA; Intoxicating  Liquors;  Waters;  Interstate  Commerce. 

1.  Writs  of  error  to  the  police  court  of  the  District  of  Columbia  are  not 
granted  to  review  formal  defects  in  pleading  merely;  and  such  de- 
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fects  are  waived  by  bringing  a  case  up  to  this  court  on  stipulated 
facts.  (Citing  District  of  Columbia  v.  Lee,  35  App.  D.  0.  341,  21 
Ann.  Cas.  973.) 

2.  The  entire  part  of  the  Potomac  river  between  the  District  of  Columbia 

and  the  Virginia  shores  is  a  part  of  the  District,  and  as  such  is  sub- 
ject to  all  local  legislation  and  police  regulations  of  the  District, 
unless  there  is  a  clear  intent  to  exclude  it  therefrom. 

3.  The  fact  that  a  boat  or  vessel  is  engaged  in  interstate  commerce  does 

not  prevent  the  application  to  it  of  the  laws  of  the  District  of  Colum- 
bia regulating  the  sale  of  intoxicating  liquors  (citing  Eyde  y.  South- 
em  R.  Go,  31  App.  D.  C.  466),  and  it  is  immaterial  whether  there  is 
any  provision  of  law  for  the  granting  of  licenses  to  sell  such  liquors 
on  that  portion  of  the  Potomac  river  which  is  within  the  limits  €i 
the  District. 

4.  Statutes  regulating  the  sale  of  intoxicating  liquors  in  the  District  <rf 

Columbia  extend  to  that  part  of  the  Potomac  river  which  is  within 
the  territorial  limits  of  the  District. 

No.  2492.    Submitted  April  7,  1913.     Decided  May  5,  1913. 

In  Error  to  the  Police  Court  of  the  District  of  Columbia  to 
review  a  judgment  convicting  defendant  of  unlawfully  selling 
intoxicating  liquor.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

Writ  of  error  to  the  police  court  to  review  a  judgment  con- 
victing the  plaintiff  in  error,  Lewis  Jefferson,  of  unlawfully 
selling  intoxicating  liquor  in  the  District  of  Columbia,  and  im- 
posing a  fine  of  $250.  The  facts  were  agreed  upon  and  the 
stipulation  recited  that  "the  court  should  render  judgment 
thereon.'' 

From  this  statement  it  appears  that  the  "Angler"  is  a  steam- 
boat engaged  in  carrying  passengers  between  the  city  of  Wash- 
ington and  a  nearby  excursion  resort  in  Maryland,  and  a  bar 
IS  kept  thereon.  On  August  11,  1912,  after  backing  out  from 
the  7th  street  wharf,  and  while  in  the  channel  opposite  the  Sea 
Wall  of  Potomac  park,  intoxicating  liquors  were  sold  by  the 
drink,  by  direction  of  plaintiff  in  error,  who  is  the  manager  of 
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said  boat  Again,  on  the  return  trip,  and  while  in  the  river 
between  the  city  of  Alexandria,  Virginia,  and  the  opposite  shore 
of  the  District,  such  liquors  were  sold.  It  was  also  agreed  that 
the  owner  of  said  boat  had  previously  applied  to  the  Dictrict 
excise  board  for  a  retail  liquor  license,  which  said  board  de- 
clined to  grant,  on  the  ground  that  it  had  no  authority  to  do  so 
under  the  excise  law.  Motion  was  made  to  dismiss  upon  the 
ground,  first,  that  the  act  regulating  the  sale  of  liquors,  etc. 
does  not  extend  to  boats  operating  in  the  Potomac  river  in  inter- 
state commerce;  second,  that  the  facts  do  not  constitute  an  of- 
fense. Certain  other  objections  relate  to  the  form  of  the  infor- 
mation. 

Mr.  Alvin  L.  Newmyer  for  the  plaintiff  in  error. 

Mr.  Edward  H.  Thomas^  Corporation  Counsel,  and  Mr.  P^ 
H.  Marshall,  Assistant,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

Writs  of  error  to  the  police  court  are  not  granted  to  review 
formal  defects  in  pleading  merely ;  and  if  any  such  there  are  in 
this  case,  they  are  waived  by  the  statement  of  facts  which  it 
was  stipulated  the  court  should  render  its  judgment  upon.  Dis- 
trict of  Columbia  v.  Lee,  35  App.  D.  C.  341-343,  21  Ann.  Gas. 
973. 

The  entire  part  of  the  Potomac  river  between  the  District  and 
Virginia  shores  is  a  part  of  the  District  of  Columbia,  and  as 
such  is  subject  to  all  local  legislation  and  police  regulations, 
unless  the  intent  appears  to  exclude  it  therefrom.  Smoot  v. 
District  of  Columbia,  23  App.  D.  C.  266-271.  That  the  ves- 
sel on  which  the  acts  claimed  to  be  unlawful  were  committed 
may  have  been  engaged  in  interstate  commerce  is  of  no  weight 
in  this  determination,  because  the  power  of  Congress  in  the 
District  of  Columbia  is  plenary  and  extends  to  all  commerce- 


Digitized  by 


Google 


:384  JSrrBBBON  9.  DISTRICT  OF  COLUMBIA. 

Opinion  oi  the  Court.  [40  App. 

of  whatsoever  nature  that  may  be  carried  on  within  its  bonnd- 
ariea.    Hyde  v.  Southern  B.  Co.  81  App.  D.  C.  466-470. 

The  act  of  March  3,  1893  (27  Stat  at  L.  563,  chap.  204),  to 
regulate  the  sale  of  intoxicating  liquors  in  the  District  of  Co- 
lumbia prohibits  all  sales  therein  except  as  provided  in  said 
act  Another  act  expressly  prohibits  all  sales  of  liquor  within 
-one  mile  of  Soldiers  Home  in  said  District  An  amendment 
May  11,  1894,  prohibits  all  sales  of  liquor  within  certain  dis- 
tances of  schools  and  houses  of  religious  worship.  (28  Stat  at 
L.  76,  chap.  73.)  An  excise  board  is  created  and  charged  with 
the  duty  of  issuing  licenses  for  the  sale  of  liquors  in  conformity 
with  the  provisions  of  the  law,  as  well  as  with  the  execution  of 
the  law.  Consent  of  adjacent  property  owners  is  a  condition 
precedent  to  the  issue  of  licenses  in  certain  parts  of  the  city. 
Subject  to  the  conditions  mentioned,  the  excise  board  may  issue 
licenses,  and  all  sales  without  license,  and  those  within  prohibit- 
od  limits,  are  punishable.  We  observe  nothing  in  the  provisions 
of  the  statute  to  indicate  the  exclusion  of  its  operation  in  that 
part  of  the  District  which  is  embraced  in  the  Potomac  river. 
Whether  the  excise  board  may  issue  licenses  for  the  sale  of  li- 
quor on  the  river  is  not  a  question  necessary  to  be  determined 
in  this  case.  Whether  it  had  the  power  is  immateriaL  The 
fact  that  it  refused  a  license  for  want  of  legal  authority,  or  for 
any  other  reason,  could  not  justify  the  sale  without  license.  The 
oxcise  board  had  no  lawful  authority  to  issue  a  license  to  sell  or 
peddle  intoxicating  liquors  in  the  public  streets  and  squares  of 
the  District,  nor  is  such  a  sale  prohibited ;  but  sudi  sales  therein 
would  nevertheless  be  punishable  as  viol^ons  of  the  law,  for 
reasons  that  apply  equally  to  the  public  water  highway. 

There  was  no  error  in  the  judgment  of  the  police  court,  and 
it  is  affirmed.  Affirmed. 
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Champebtt;  Deed;  Effect. 

1.  A  deed  tainted  with  champerty  is  void  and  passes  no  title  to  the  grantee. 
(Citing  Johnson  v.  VanWyck,  4  App.  D.  C.  204,  4  LJLA.  520,  and 
Peck  V.  Heurich,  6  App.  D.  C.  273.) 

S.  In  the  case  of  a  deed  made  to  a  trustee  to  perfect  title  to  land,  but 
which  contains  no  recitals  as  to  who  shall  pay  the  cost  and  expenses 
of  doing  so,  the  presumption  is  that  the  grantee  is  to  pay  them.  (Cit- 
ing Peck  V.  HewrioK,  supra.) 

3.  A  deed  executed  to  a  trustee  for  the  purpose  of  perfecting  title  and 

selling  the  land  will  be  held  void  for  champerty,  where  the  grantor 
received  no  part  of  the  proceeds  of  the  sale,  and  paid  no  part  of  the 
cost  and  expenses  of  suit  for  perfecting  title  (citing  Johnson  v.  Van 
Wyck,  and  Peck  v.  Heurich,  supra),  and  a  deed  executed  by  the  trus- 
tee to  another  is  therefore  of  no  effect. 

4.  One  who  received  a  deed  as  trustee  to  perfect  title,  from  the  heirs  of  an 

intestate  whose  widow  remained  in  possession  of  the  property  until 
her  death,  cannot,  upon  the  failure  of  his  deed  on  the  ground  of 
champerty,  in  an  action  of  ejectment  against  the  heir  of  the  widow, 
claim  a  right  to  recover  on  the  theory  of  actual  possession  through 
a  tenant  who  unlawfully  attorned  to  the  heir  of  the  widow,  and  who 
paid  rent  for  a  time  to  the  trustee  at  the  direction  of  such  heir, 
where  such  direction  was  made  before  the  deed  of  trust  was  executed. 
(Distinguishing  Bradshcno  v.  Ashley,  14  App.  D.  C.  485,  and  Rowlett 
▼.  Nash,  38  App.  D.  C.  598.) 

No.  2480.    Submitted  AprU  8,  1913.    Decided  May  5,  1913. 

HsABiNa  on  an  appeal  by  the  defendants  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  on  verdict  for 
the  plaintiff  in  an  action  of  ejectment.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  in  an  action  of  ejectment 
brought  by  Charles  Newburgh  against  the  appellants,  Mary  S. 
Vol.  XL.— 25. 
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Wilson  and  others,  to  recover  the  possession  of  parts  of  lots  15 
and  16  in  square  503,  in  the  city  of  Washington. 

The  lots  in  controversy  were  the  property  of  Thomas  Eitter, 
who  died  while  in  the  possession  thereof,  intestate  and  without 
issue,  in  September,  1897,  leaving  a  widow,  Ann  Catherine 
Eitter,  who  remained  in  possession  until  her  death,  March  3, 
1906.  Thomas  Eitter  is  the  common  source  of  title.  At  the 
death  of  said  widow,  the  property  passed  into  the  possession  of 
defendant  Mary  S.  Wilson,  one  of  her  heirs  at  law.  Plaintiffs 
evidence  tended  to  show  that  the  property  had  been  leased  to 
tenants,  by  an  agent  of  Mrs.  Eitter,  from  some  time  in  1904. 
July  23,  1906,  he  ceased  to  act  as  agent,  and  turned  over  the 
balance  of  rent  in  his  hands,  amounting  to  $50,  to  Mary  S. 
Wilson.  One  Himmelright  was  the  tenant.  He  testified  that 
he  paid  the  rent  to  the  former  agent,  Davis,  until  Mrs.  Wilson 
directed  him  to  pay  the  rent  to  J.  H.  Adriaans.  He  paid  the 
rent  to  Adriaans  from  July  3,  1906,  until  February  20,  1907, 
at  which  time  Mrs.  Wilson  directed  him  to  cease  payments  to 
Adriaans.  He  gave  up  the  house  later  because  "Adriaans,  New- 
burgh,  and  others  bothered  him  so  much."  Alice  C.  Gray  was 
then  placed  in  possession  by  Mrs.  Mary  S.  Wilson,  and  paid 
rent  to  her.  She  was  "bothered  so  much  that  she  got  out" 
Timothy  J.  Broderick  succeeded  Gray  and  pays  rent  to  Mary 
S.  Wilson.  He  was  in  possession  at  the  time  of  trial.  Plaintiff 
Newburgh  has  been  to  see  him  and  claimed  to  be  the  owner. 
Plaintiff  introduced  evidence  tending  to  show  that  the  brother 
and  sister  of  Thomas  Eitter  had  died  without  issue,  and  that 
the  grantors  in  the  deed  under  which  he  claimed  title  were  the 
only  descendants  of  the  father  and  mother  of  said  Thomas  Eit- 
ter. There  were  objections  taken  to  certain  of  this  evidence, 
and  motions  to  exclude,  which  being  overruled,  exceptions  were 
taken  that  will  be  noticed  hereafter. 

Plaintiff  then  introduced  a  deed  executed  by  the  said  heirs  at 
law,  December  5,  1906,  conveying  the  said  premises  to  J.  H. 
Adriaans  in  trust.  This  deed  describes  the  property  and  recites 
the  heirship  of  the  grantors.    The  trusts  are  recited  as  follows: 

"First,  to  perfect  the  title  to  said  property  by  acquiring  ad- 
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verse  outstanding  claims  or  encumbrances  thereon.  Second,  to 
sell  the  same  at  private  or  public  sale,  as  the  interests  of  the 
parties  of  the  first  part  shall  be  best  subserved  by  either  mode  of 
transfer;  and  to  convey  same  in  fee  simple,  to  the  purchaser, 
who  shall  not  be  obliged  to  see  to  the  application  of  the  purchase 
money.  Third,  to  pay  from  the  proceeds  of  the  sale  any  legiti- 
mate debts  or  claims  on  or  against  said  property  or  the  estate  of 
said  Thomas  Ritter.  Fourth,  to  reimburse  the  heirs  of  Ann 
Catherine  Ritter  for  advances  made  by  some  of  them  to  the  party 
herein  of  the  second  part,  for  the  purpose  of  perfecting  the  title 
to  the  herein-described  property.  Fifth,  to  reserve  to  the  party 
of  the  second  part  as  compensation  for  making  said  sale,  a  com- 
mission of  5  per  centum  of  the  amount  of  said  sale.  Sixth,  to 
reserve  to  the  party  of  the  second  part,  as  compensation  for  per- 
fecting said  title,  removing  clouds  therefrom,  or  obstacles  to  the 
sale  thereof,  and  for  legal  services  rendered  and  to  be  rendered  in 
the  adjustment  of  the  estate  of  said  Thomas  Ritter,  deceased,  a 
commission  of  10  per  centum  on  the  amount  of  said  sale.  Sev- 
enth, to  pay  over  the  balance  of  said  purchase  money,  derived 
from  the  said  sale,  to  the  parties  of  the  first  part,  in  equal  shares 
as  the  sole  surviving  heirs  at  law  of  said  Thomas  Ritter,  after 
making  suitable  provision  therefrom  for  reimbursing  some  of 
the  heirs  of  said  Ann  Catherine  Ritter  for  advances  made  by 
them  for  the  benefit  of  the  parties  herein  of  the  first  part,  to  the 
party  herein  of  the  second  part,  for  the  purpose  of  perfecting 
the  title  to  said  property  and  to  acquire  adverse  claims  thereto.'^ 
This  deed  was  recorded  March  5,  1908.  A  deed  was  then  of- 
fered, executed  by  Adriaans,  trustee,  February  14, 1908,  convey- 
ing the  premises  to  Charles  Newburgh;  which  deed  had  been 
recorded  March  5,  1908.  The  defendant  objected  to  the  first 
deed  being  admitted  in  evidence  because  champertous  and 
against  public  policy;  and  to  the  second  deed  because  no  title 
had  been  vested  in  Adriaans,  as  trustee,  by  the  former  deed. 
Both  objections  were  overruled,  and  exceptions  reserved.  Plain- 
tiff also  read  in  evidence  a  lease  of  the  premises  for  one  year, 
executed  by  Mary  S,  Wilson  and  others,  purporting  to  be  the 
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heirs  at  law  of  Ann  Catherine  Ritter,  to  H.  Himmelri^t,  dated 
February  20,  1907,  and  recorded  February  26th. 

The  case  was  submitted  to  the  jury  with  a  charge  to  which 
no  exception  was  taken,  and  their  verdict  was  for  the  plaintiff. 

Mr.  J.  WUmer  LcUimer  for  the  appellants. 

Mr.  W.  A.  Henderson  and  Mr.  J.  H.  Adriaans  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

The  vital  question  in  the  case  arises  on  the  exception  taken 
to  the  introduction  in  evidence  of  the  conveyance  in  trust  to 
Adriaans.  It  is  the  settled  law  of  this  District  that  a  deed 
tainted  with  champerty  is  void,  and  therefore  passes  no  title  to 
the  grantee.  Johnson  v.  Van  Wyck,  4  App.  D.  C.  294,  5  L.R.A. 
520 ;  Peck  v.  Heurich,  6  App.  D.  C.  273,  s.  c.  167  U.  S.  624,  42 
L.  ed.  302,  17  Sup.  Ct.  Rep.  927.  In  those  cases  the  title  had 
been  conveyed  to  trustees  for  the  purpose  of  bringing  actions  for 
the  recovery  of  the  land  conveyed.  That  the  costs  and  expenses 
of  the  litigation  were  to  be  paid  by  the  trustee  was  expressly 
stipulated  in  the  conveyance  held  void  in  Johnson  v.  Van  Wyck. 
In  Peck  V.  Heurich  there  was  no  such  express  covenant,  but  it 
was  implied  from  the  provision  for  the  division  of  the  results 
of  ike  litigation.  There  is  no  such  covenant  in  the  conveyance 
under  consideration;  nor  is  the  provision  for  division  of  the 
proceeds  in  the  same  or  similar  language ;  there  is  no  mention 
of  costs  and  expenses. 

As  contracts  for  contingent  fees  are  not  now  necessarily  re- 
garded as  champertous  in  this  jurisdiction,  it  is  contended  that 
this  conveyance  amounts  to  such  an  undertaking  and  nothing 
more.  There  is  a  material  difference,  however,  between  a  con- 
tract for  a  contingent  fee,  fairly  made,  where  an  attorney  under- 
takes to  prosecute  an  action  on  behalf  and  in  the  name  of  his 
client,  and  a  conveyance  to  the  attorney  of  all  the  right,  title, 
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and  interest  of  the  client,  by  reason  of  which  the  action  can 
only  be  maintained  in  the  name  of  the  attorney,  or  his  grantee 
for  the  purpose.  In  the  first-mentioned  instance  the  action  can 
only  be  brought  in  the  name  of  the  client,  who  is  therefore  liable 
to  a  judgment  for  costs,  in  case  of  failure,  and  who,  in  the  ab- 
sence of  a  contract  to  the  contrary,  is  presumed,  as  between  him 
and  the  attorney,  to  be  chargeable  with  the  necessary  costs  and 
expenses  of  the  litigation.  In  the  second  instance  the  attorney 
takes  a  conveyance  of  all  the  title  that  the  client  may  have;  the 
action  must  necessarily  be  in  his  name,  or  in  that  of  a  grantee 
for  the  purpose.  He  assumes  the  duty  and  burden  of  bringing 
and  maintaining  the  action  in  his  own  name,  and  is  bound  by 
the  record  for  all  costs  that  may  be  adjudged ;  and,  as  between 
him  and  his  grantor  client,  the  reasonable  presumption  is,  in 
the  absence  of  proof  to  the  contrary,  that  he  assumed  the  ex- 
penses of  the  litigation,  which  the  client  had  surrendered  his 
right  to  maintain.  If  this  be  not  correct,  then  the  salutary 
rule  of  law  for  the  prevention  of  champerty,  declared  in  Peck  v. 
Heurich,  may  be  avoided  by  taking  care  to  omit  any  stipulation 
regarding  the  payment  of  costs  and  expenses  from  the  recitals  of 
the  conveyance. 

The  doctrine  above  enounced  was  expressly  recognized  in 
Peck  V.  Hevrich  by  Mr.  Justice  Morris  in  delivering  the  opin- 
ion of  the  court,  as  follows : 

"There  was  considerable  argument  on  behalf  of  the  appel- 
lants expended  in  an  attempt  to  show  that  the  deed,  which  con- 
tained the  agreement  of  the  parties,  did  not  expressly  provide 
for  the  payment  of  the  costs  and  expenses  of  the  litigation  by 
the  attorney ;  and  that  he  might  be  regarded  as  advancing  the 
costs  in  the  shape  of  a  loan  to  his  clients.  It  may  be  admitted 
that  the  contract  contains  no  express  covenant  that  the  attorney 
shall  pay  the  costs  of  litigation.  But  no  express  covenant  for 
that  purpose  is  required,  if  that  was  the  necessary  result  of  the 
contract.  The  title,  so  far  as  the  clients  had  title  to  convey,  was 
vested  in  the  attorney  and  his  cotrustee  for  the  express  purpose 
of  instituting  suits  in  their  own  names  and  in  their  own  rights ; 
and  if  the  contract  were  wholly  silent  on  the  subject,  the  plain 
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inference  would  be  that  they  should  pay  the  costs  and  expenses. 
Costs  and  expenses  were  to  be  paid ;  costs  and  expenses,  we  pre- 
sume, were  paid;  and  plaintiffs  are  primarily  liable  for  such 
costs  and  expenses."     (6  App.  D.  C.  284-285.) 

It  is  true  that  this  was  not  essential  to  the  decision  of  that 
case,  but  it  was  a  question  raised  on  the  argument  and  inci- 
dentally decided.  In  our  opinion  it  declared  a  sound  principle 
of  law,  without  the  observance  of  which  the  law  against  cham- 
perty would  become  a  mere  matter  of  form.  But  we  are  not  left 
to  presumption  in  this  case.  Catherine  Buck,  one  of  the  grant- 
ors in  the  deed  to  Adriaans,  was  introduced  as  a  witness  on  be- 
half of  the  plaintiff  to  prove  the  relation  between  the  grantors 
in  said  deed  and  the  common  source  of  title,  Thomas  Ritter. 

On  cross-examination  she  said:  "That  she  had  received  no 
part  of  the  purchase  price  involved  in  the  sale  by  Adriaans  to 
plaintiff;  that  she  had  paid  no  part  of  the  costs  of  this  or  any 
other  proceeding  for  the  recovery  of  the  property,  and  had  not 
agreed  to  defray,  or  aid  in  defraying,  such  costs,  and  that  she 
was  not  expected  to  put  up  any  costs."  This  statement  was  un- 
contradicted. We  think  it  was  error  to  permit  the  introduction 
of  the  deed.  Plaintiff's  chain  of  title  is  necessarily  broken  in 
two,  and  the  deed  from  Adriaans  to  him  has  no  effect. 

It  is  further  contended  on  behalf  of  the  appellee  that  Adri- 
aans was  in  actual  possession  of  the  premises  through  a  tenant 
who  unlawfully  attorned  to  the  appellant  Wilson,  and  thereby 
was  entitled  to  recover,  without  proof  of  other  title,  against  a 
mere  intruder  or  trespasser,  under  the  authority  of  Bradshaw 
V.  Ashley,  14  App.  D.  C.  486,  s.  c.  180  U.  S.  59,  45  L.  ed.  423, 
21  Sup.  Ct  Rep.  297.  See  also  Rowlett  v.  Nash,  38  App.  D. 
C.  598. 

There  is  nothing  upon  which  to  found  this  contention.  The 
evidence  introduced  by  the  plaintiff  shows  that  at  the  death  of 
Ann  Catherine  Ritter,  the  widow  of  Thomas,  the  tenant  in  pos- 
session attorned  to  Mary  S.  Wilson,  one  of  her  heirs,  and  paid 
rent  to  her;  from  July  23,  1906,  to  February  20,  1907,  he  paid 
the  rent  to  Adriaans  by  direction  of  ilary  Wilson ;  on  the  last- 
named  date  he  ceased  payment  to  Adriaans  by  her  direction. 
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There  is  no  evidence  tending  to  show  why  Mary  Wilson  directed 
her  tenant  to  pay  the  rent  due  her  to  Adriaans.  Presumably 
he  was  her  agent  for  collection,  for  at  that  time  he  had  no  claim 
of  title.  The  conveyance  under  which  his  title  has  been  as- 
serted was  not  executed  until  December  5,  1906. 

The  foregoing  conclusions  render  it  unnecessary  to  consider 
the  assignment  of  error  founded  on  exceptions  taken  to  certain 
evidence  introduced  by  the  plaintiff  to  establish  the  relationship 
of  the  grantors  in  the  deed  to  Adriaans,  to  Thomas  Ritter. 

For  the  reasons  given,  the  judgment  is  reversed  with  costs, 
and  the  cause  remanded,  with  direction  to  set  aside  the  verdict 
and  award  a  new  trial.  Reversed. 


MORRISON  V.  BALTIMORE  &  O.  R.  CO. 


Master  and  Servant;  Eicployebs'  Liabilttt;  Limitation  of  Actions; 

Pleading. 

1.  While  ordinary  statutes  of  limitation  confer  upon  a  defendant  the  priv- 

ilege of  interposing  a  definite  limitation  of  time  as  a  bar  to  the  en- 
forcement of  a  liability  existing  independently  of  the  statute  defining 
the  limitation,  the  employer's  liability  act  creates  a  liability  where 
none  before  existed,  and  its  provision  that  no  action  shall  be  main- 
tained under  the  act  ''unless  commenced  within  one  year  from  the 
time  the  cause  of  action  accrued"  imposes  a  condition  upon  the  lia- 
bility imposed  by  the  statute,  and  a  compliance  with  that  condition 
is  essential  to  the  maintenance  of  the  action.  As  to  the  effect  of  an 
excuse,  seasonably  pleaded,  for  failure  to  bring  the  action  within  the 
statutory  period,  quwre. 

2.  An  injured  employee  cannot  be  heard  to  set  up  a  violated  promise  of 

re-employment  as  an  excuse  for  failing  to  sue  within  the  period  of 
one  year  prescribed  by  the  employers'  liability  act,  where  he  first 
sued  after  such  period  had  lapsed,  and  where  he  made  no  amendment 
averring  the  reasons  for  his  delay  until  more  than  five  years  after 
the  injury  occurred,  and  several  years  after  the  alleged  deceptive 
representations  were  made. 
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3.  Averments  in  a  declaration  bringing  the  plaintiff's  case  within  a  statute 

are  sufficient,  without  reference  to  the  statute  itself. 

4.  While  ordinarily  the  defendant,  in  order  to  avail  himself  of  the  statute 

of  limitations,  must  plead  it,  he  may  do  so  on  demurrer  where  the 
statute  upon  which  the  right  of  recovery  is  based,  like  the  employers' 
liability  act,  creates  an  action  conditional  upon  suit  being  brought 
within  a  prescribed  period  of  time. 

5.  The  provision  of  the  employers*  liability  act  of  1908    (35  Stat,  at  L. 

65,  chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322),  extending  the 
time  within  which  actions  may  be  brought  to  two  years,  is  not  re- 
troactive. 

No.  2491.    Submitted  April  9,  1913.    Decided  May  5,  1913 

Heabing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  sustaining  a 
demurrer  to  his  amended  declaration  in  an  action  for  alleged 
personal  injury.  Affirmed, 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appeal  from  a  judgment  in  the  supreme  court  of  the  Dis- 
trict, sustaining  a  demurrer  to  appellant's  amended  declaration, 
the  ground  of  the  demurrer  being  that,  under  the  employers' 
liability  act  of  June  11,  1906  (34  Stat,  at  L.  232,  chap.  3073, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1316),  the  suit  was  not  sea- 
sonably brought.  We  will  hereinafter  refer  to  the  parties  as 
plaintiff  and  defendant. 

On  February  9,  1907,  while  employed  as  a  switchman  by  the 
defendant,  the  plaintiff  was  seriously  hurt  On  June  24,  1908, 
he  filed  this  suit.  While  the  facts  alleged  in  his  original  decla- 
ration would  have  justified  a  recovery  under  said  act  of  1906, 
had  the  suit  been  seasonably  brought,  no  reference  was  made  to 
that  act,  nor  did  the  declaration  contain  any  averment  as  to 
why  the  suit  had  not  been  commenced  within  one  year  from  the 
time  the  cause  of  action  accrued.  To  this  declaration  the  de- 
fendant interposed  pleas  that  the  plaintiff,  having  accepted 
membership  in  the  Relief  Department  of  the  defendant,  was 
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estopped  to  bring  the  suit.  The  demurrer  of  the  plaintiff  to 
these  pleas  having  been  sustained,  the  plaintiff,  on  November 
25,  1911,  by  leave  of  court  filed  an  amended  declaration  spe- 
cifically declaring  upon  said  act  of  1906,  and,  in  a  separate 
count,  upon  the  employers'  liability  act  of  April  22,  1908  (35 
Stat,  at  L,  65,  chap.  149,  U.  S.  Comp.  Stat,  Supp.  1911,  p. 
1322).  Demurrer  was  finally  interposed  to  this  declaration 
upon  the  ground,  first,  that  no  action  could  be  maintained  under 
said  act  of  1906  unless  commenced  within  one  year  from  the 
time  it  accrued;  and,  second,  that  the  act  of  1908,  extending 
such  time  to  two  years,  is  not  retroactive.  This  demurrer  was 
sustained  and  the  plaintiff,  by  leave  of  court,  on  June  1,  1912, 
again  amended  his  declaration.  A  still  further  amendment  was 
filed  July  11,  1912.  In  these  two  amendments  the  plaintiff  in 
effect  averred  that  within  the  year  following  his  injury,  he  was 
induced  by  the  duly  authorized  agent  of  the  defendant  to  delay 
the  institution  of  his  suit,  in  consideration  of  a  promise  by  said 
agent  that,  if  he  would  refrain  from  bringing  action,  the  de- 
fendant, as  soon  as  plaintiff  had  sufficiently  recovered  from  his 
injuries,  would  employ  him  permanently  in  the  discharge  of 
such  duties  as  he  would  be  able  to  perform ;  and  that  plaintiff 
relied  upon  said  promise.  It  was  further  averred  that  said 
promise  was  made  for  the  purpose  of  inducing  plaintiff  to  delay 
the  institution  of  his  suit  imtil  after  the  expiration  of  the  pe- 
riod of  limitation  of  said  act  of  1906 ;  that,  after  he  had  suf- 
ficiently recovered  from  his  injuries,  he  applied  to  the  defend- 
ant for  the  employment  promised  him ;  that  the  defendant,  with- 
out any  just  cause,  and  in  violation  of  its  agreement,  refused  to 
employ  him ;  and  that  the  original  declaration  was  filed  within 
a  period  of  less  than  one  year  from  the  date  of  said  refusal. 
Plaintiff  further  averred  that  the  time  within  which  he  might 
institute  suit  was,  by  operation  of  law,  extended  for  a  period 
of  one  year  from  the  date  of  the  refusal  of  the  defendant  to 
keep  its  said  promise  and  agreement,  and  that  the  defendant 
is  estopped  to  set  up  the  lapse  of  time  as  a  bar  to  the  bringing 
of  this  action,  "which,  but  for  the  promise  and  representations 
made  by  the  defendant,  would  have  been  brought  before  the 
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expiration  of  one  year  from  February  9,  1907."  To  this  decla- 
ration a  demurrer  was  interposed,  and,  this  being  sustained,  the 
ease  was  brought  here. 

Messrs.  McNeill  &  McNeill,  Mr.  John,  Ridout,  and  Mr.  Wade 
B.  Hampton  for  the  appellant. 

Mr.  Oeorge  E.  Hamrilion,  Mr.  John  J.  HamiUon,  and  Mr. 
John  W.  Yerhes  for  the  appellee. 

Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court: 

The  demurrer  of  the  defendant  admits  the  truth  of  the  aver- 
ments of  the  declaration,  and  plaintiff  seeks  to  invoke  the  well- 
recognized  rule  that  when  a  defendant  who  relies  upon  an  ordi- 
nary statute  of  limitations  has  previously  been  guilty  of  decep- 
tion or  violation  of  duty  toward  the  plaintiff,  causing  him  to 
subject  his  claim  to  the  statutory  bar,  such  a  defendant  will  be 
held  to  have  wrongfully  obtained  an  advantage  which,  in  good 
conscience,  he  is  estopped  to  hold  or  plead.  Bailey  v.  Glover, 
21  Wall.  342,  22  L.  ed.  636 ;  Holman  v.  Omaha  &  C.  B.  R. 
&  Bridge  Co.  117  Iowa,  268,  62  L.R.A.  395,  94  Am.  St  Rep. 
293,  90  N.  W.  833 ;  Chesapeake  &  N.  R.  Co.  v.  Speahman,  114 
Ky.  628,  63  L.R.A.  193,  71  S.  W.  633.  The  defendant,  on 
the  other  hand,  insists  that  under  said  act  of  1906  there  is  no 
room  for  the  application  of  the  foregoing  rule ;  that  this  statute 
confers  a  right  to  which  is  attached  a  condition  that  it  be  en- 
forced within  the  stated  period. 

The  act  in  question  creates  a  liability  where  none  existed, 
and  takes  away  defenses  formerly  available.  Coupled  with  this 
enlargement  of  the  liability  of  common  carriers  is  the  limitation 
that  no  action  shall  be  maintained  under  the  act  "unless  com- 
menced within  one  year  from  the  time  the  cause  of  action  ac- 
crued.'' The  ordinary  statute  of  limitations  confers  upon  a  de- 
fendant the  privilege  of  interposing  a  definite  limitation  of 
time  as  a  bar  to  the  enforcement  of  a  liability  existing  inde- 
pendently of  the  statute  defining  the  limitation.    Such  statutes. 
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therefore,  are  merely  limitations  of  the  remedy.  Statutes  like 
the  present  are  more.  They  create  a  right  of  action  conditioned 
upon  its  enforcement  within  the  prescribed  period.  The  legis- 
lature, having  the  power  to  create  the  right,  may  affix  the  condi- 
tions under  which  it  is  to  be  enforced,  and  a  compliance  with 
those  conditions  is  essential.  "The  time  within  which  the  suit 
must  be  brought  operates  as  a  limitation  of  the  liability  itself 
as  created,  and  not  of  the  remedy  alone.  It  is  a  condition  at- 
tached to  the  right  to  sue  at  all.  *  *  *  Time  has  been  made 
of  the  essence  of  the  right,  and  the  right  is  lost  if  the  time  is 
disregarded.  The  liability  and  the  remedy  are  created  by  the 
same  statutes,  and  the  limitations  of  the  remedy  are  therefore 
to  be  treated  as  limitations  of  the  right."  The  Harrisburg,  119 
U.  S.  214,  30  L.  ed.  362,  7  Sup.  Ct.  Rep.  140.  See  also  Walsh 
V.  Mayer,  111  TJ.  S.  37,  28  L.  ed.  340,  4  Sup.  Ct.  Kep.  260. 
It  is  therefore  necessary  for  one  seeking  to  enforce  a  right  un- 
der such  a  statute  to  state  a  case  within  it,  and  time  is  of  the 
essence  of  the  right.  Had  plaintiff's  suit  been  filed  within  the 
statutory  period,  it  would  have  been  no  more  necessary  to  have 
referred  to  the  act  than  to  any  other  statute  of  the  forum.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S.  570,  575,  57  L.  ed.  — , 
33  Sup.  Ct.  Eep.  135 ;  Morrisey  v.  Hughes,  65  Vt.  553,  27  Atl. 
205.  An  averment  of  facts  bringing  the  case  within  the  statute 
would  have  been  sufficient.  As  a  reading  of  the  original  decla- 
ration discloses  that  the  suit  was  not  filed  within  the  statutory 
period,  it  must  be  presumed  that  the  action  was  based  upon  the 
common  law.  In  the  amended  declaration  filed  November  25, 
1911,  plaintiff  relied  upon  the  employers'  liability  acts  of  1906 
and  1908,  but  he  did  not  allege  any  reason  for  his  failure  to 
bring  his  suit  within  the  statutory  period.  This  amendment 
was  filed  more  than  four  years  after  the  accident.  It  was  more 
than  five  years  after  the  accident  that  any  averment  was  insert- 
ed in  the  declaration  accounting  for  the  delay,  and  then  several 
years  had  elapsed  since  the  alleged  deceptive  representations  of 
the  defendant.  Under  these  circumstances,  we  do  not  think 
plaintiff  is  in  a  position  to  raise  the  question  of  the  effect  of  a 
seasonable  excuse  for  delay,  based  upon  bad  faith  of  the  defend- 
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ant  Unlike  the  rule  applicable  to  a  defense  based  upon  an  ordi- 
nary statute  of  limitation,  which  requires  the  defendant  to 
plead  the  statute,  that  the  plaintiff  may  have  an  opportunity  of 
replying  and  pleading  any  matter  which  would  prevent  the  run- 
ning of  the  statute,  the  rule  applicable  to  statutes  creating  a 
conditional  right  of  action  permits  the  defendant  to  interpose 
a  demurrer  where,  upon  an  inspection  of  the  pleadings,  it  is  ap- 
parent that  a  case  within  the  statute  has  not  been  stated.  Lam- 
bert V.  Emign  Mfg.  Co.  42  W.  Va.  813,  26  S.  E.  431 ;  Brett- 
hauer  v.  Jacobson,  79  N.  J.  L.  223,  75  Atl.  560 ;  Poff  v.  Neic 
England  Teleph.  &  Teleg.  Co.  72  N.  H.  164,  55  Atl.  891 ;  TruU 
V.  Seaboard  Air  Line  R.  Co.  151  N.  C.  545,  66  S.  E.  586; 
Dowell  V.  Cox,  108  Va.  460,  62  S.  E.  272 ;  Hanna  v.  Jefferson- 
ville  R.  Co.  32  Ind.  113;  Hill  v.  Rensselaer  County,  119  N.  Y. 
344,  23  N.  E.  921 ;  Kavanagh  v.  Folsom,  181  Fed.  401 ;  Callan 
V.  Bodine,  81  N.  J,  L.  240,  79  Atl.  1057.  The  original  declara- 
tion herein  invoked  the  rule  of  the  common  law  as  a  ground  of 
action.  The  attempt  of  the  plaintiff,  more  than  one  year  after 
the  alleged  bad  faith  of  the  defendant,  to  invoke  a  different 
rule,  namely,  the  rule  prescribed  by  said  act  of  1906,  must  be 
held  to  amount  to  the  commencement  of  a  new  action.  The 
change  was  one  of  substance,  and  not  merely  of  form.  Union 
P.  R.  Co.  V.  Wyler,  158  U.  S.  285,  39  L.  ed.  983,  15  Sup.  Ct. 
Rep.  877.  It  is  unnecessary,  therefore,  to  determine  the  effect 
of  an  excuse,  seasonably  pleaded,  for  failure  to  bring  the  suit 
within  the  statutory  period. 

The  contention  that  the  provision  in  the  employers'  liability 
act  of  1908  (35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1322),  extending  the  time  within  which  actions 
may  be  brought  to  two  years,  is  retroactive,  has  been  abandoned, 
as  the  Supreme  Court  of  the  United  States,  in  Winfree  v. 
NoHhem  P.  R.  Co.  227  U.  S.  296,  57  L.  ed.  — ,  33  Sup.  Ct 
Eep.  273,  decided  to  the  contrary. 

The  judgment  must  be  affirmed,  with  costs.  Affirmed. 
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Deeds;  ivESTBionvB  CoyENANTS;  iNjxmcnoirs. 

1.  Where  all  deeds  from  the  original  owners  of  lots  in  a  city  subdivision 

contain  the  same  restrictive  covenants  designed  to  carry  out  the 
general  scheme  of  improvement  of  the  subdivision,  such  covenants 
inure  to  the  benefit  of  the  purchasers  and  subsequent  owners  of  the 
lots,  and  in  such  case  each  purchase  being  induced  by  the  common 
understanding  evidenced  by  the  restrictive  covenants,  one  owner  may 
maintain  a  bill  in  equity  to  compel  another  to  comply  with  the  terms 
of  his  grant. 

2.  The  erection  on  the  rear  of  a  lot  already  improved  by  a  dwelling  house, 

of  a  stable  to  be  used  in  a  drayage  or  express  and  plumbing  business, 
is  within  the  prohibition  of  restrictive  covenants  of  the  original 
owner's  grant,  providing  that  not  more  than  one  dwelling  house  shall 
be  erected  (m  the  lot,  and  that  no  apartment  house  or  flats  of  any 
description  shall  be  erected  thereon,  and  that  such  building  shall  not 
cost  less  than  $3,500  to  build,  and  shall  not  be  used  for  manufacturing, 
mechanical,  or  business  purposes  of  any  kind,  but  solely  for  dwelling 
purposes;  and  may  be  enjoined  in  equity  by  persons  to  whose  benefit 
such  covenants  inured.     (Mr.  Justice  Van  Obsi«l  dissenting.) 

No.  2498.    Submitted  April  9,  1913.    Decided  May  5,  1913. 

Heasing  on  an  appeal  by  the  complainant  from  a  decree  in 
the  Supreme  Court  of  the  District  of  Columbia  sustaining 
a  demurrer  to,  and  dismissing,  a  bill  in  equity  to  enjoin  a  vio- 
lation of  restrictive  covenants  in  a  deed  of  land. 

Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  decree  in  the  supreme  court  of  the 
District  sustaining  the  demurrer  to  appellants'  bill  and  dis- 
missing the  same. 

The  facts,  as  they  appear  from  the  bill,  are  substantially  as 
follows:    B.  Francis  Saul  and  others  became  the  owners  of  a 
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part  ol  a  tract  of  land  known  as  "Maple  Grove,"  in  the  Dis- 
trict of  Columbia,  which  they  caused  to  be  subdivided  into 
blocks  and  lots,  and  denominated  the  same  "Saul's  Addition 
to  the  City  of  Washington."  On  the  16th  day  of  April,  1908. 
they  caused  a  plan  of  said  subdivision  to  be  duly  recorded  in 
the  office  of  the  surveyor  of  the  District.  Appellants  Hiram  C. 
and  Sarah  H.  McNeil  are  joint  owners  of  lot  numbered  47  in 
said  subdivision,  which  they  purchased  of  the  grantees  of  the 
original  owners  of  said  subdivision.  The  appellant  Adam 
Steinmetz  is  the  owner  of  lot  41  in  said  subdivision,  which  was 
conveyed  to  him  on  April  10,  1909,  by  said  original  owners. 
These  two  lots  are  improved  by  comfortable  dwelling  houses. 
The  appellee,  Roy  S.  Gary,  is  the  owner  of  lot  45  in  said  sub- 
division, which  lot  she  purchased  on  October  14,  1909,  from 
said  original  owners. 

This  subdivision  is  one  of  the  most  desirable  in  the  District 
for  residential  purposes,  and  the  great  majority  of  the  lots 
therein  have  been  sold  and  are  now  used  exclusivelv  for  such 
purposes,  the  houses  costing  from  $3,500  to  more  than  $20,000. 
Each  deed  from  said  original  owners,  B.  Francis  Saul  and 
others,  conveying  a  lot  in  said  subdivision,  contained  the  fol- 
lowing covenants : 

"And  the  party  of  the  second  part  (the  grantee)  by  accept- 
ing these  presents,  and  in  consideration  of  the  above  grant, 
doth  hereby  covenant,  promise,  and  agree,  for  herself  (himself 
or  themselves)  her  (his  or  their)  heirs,  executors,  adminis- 
trators and  assigns,  to  and  with  the  said  parties  of  the  first 
part  (the  grantors),  their  heirs  and  assigns,  as  follows: 

"First.  That  not  more  than  one  dwelling  house  shall  be 
erected  on  said  lot,  and  that  no  apartment  house  nor  flats  of 
any  description  shall  be  erected  on  the  same. 

"Second.  That  such  building  shall  not  cost  less  than  $3,500 
to  build,  and  shall  not  be  used  for  manufacturing,  mechanical, 
or  business  purposes  of  any  kind  whatsoever,  but  solely  for 
dwelling  purposes." 

These  covenants  were  to  remain  in  force  for  a  term  of 
twenty  years  from  January  1,  1906.     The  appellee,  of  course, 


Digitized  by 


Google 


McNeil  v.  GART.  899 

D.  C]  Opinion  of  the  Court. 

had  notice  of  these  covenants,  for  not  only  were  they  inserted  in 
her  deed  from  Saul  and  others,  hut  she  was  required,  when  she 
purchased  her  lot,  to  sign  an  agreement  of  similar  import.  On 
the  front  of  appellee's  lot  is  a  dwelling  house  valued  at  not  less 
than  $3,500,  and  there  is  heing  erected  on  the  rear  of  her  lot, 
and  within  150  feet  of  the  residence  of  one  of  the  appellants, 
a  one-story  and  loft  frame  stahle  about  34  feet  long  and  30 
feet  wide,  containing  five  stalls  for  horses  and  a  large  space  for 
wagons  and  carriages.  This  structure,  when  completed,  is  to 
be  used  in  a  drayage  or  express  business  and  plumbing  busi- 
ness now  conducted  by  appellee  or  her  husband.  The  bill  avers 
that  the  operation  of  this  stable,  as  well  as  its  proposed  use,  will 
constitute  a  violation  of  said  covenants  and  agreement,  and 
will  be  in  violation  of  the  general  plan  and  scheme  of  improve- 
ment in  said  subdivision.  It  is  also  averred  that  the  proposed 
use  of  said  stable  will  constitute  a  nuisance. 

Mr.  C.  C.  Calhoun  and  Mr.  J.  Barrett  Carter  for  the  appel- 
lants. 

Mr.  J.  H.  Ralston,  Mr.  F.  L.  Siddons,  and  Mr.  W.  E.  Rich- 
ardson  for  the  appellee. 

Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

In  the  view  we  take  of  the  case  the  averment  that  the  pro- 
posed use  of  said  stable  will  constitute  a  nuisance  may  be 
treated  as  surplusage.  Since  all  deeds  from  Saul  and  others  to 
lots  in  this  subdivision  contained  the  same  restrictive  covenants, 
it  is  apparent,  we  think,  that  those  covenants  were  intended  to 
inure,  and  did  in  fact  inure,  to  the  benefit  of  the  several  pur- 
chasers of  said  lots  and  subsequent  owners  thereof.  As  sug- 
gested in  the  bill,  these  restrictions  were  designed  to  carry  out 
the  general  scheme  of  improvement  of  this  subdivision.  Each 
purchaser  bought  his  lot  with  notice  of  this  scheme,  and,  of 
course,  with  knowledge  that  every  other  purchaser  would  be 
influenced  by  it.     In  other  words,  the  common  understanding: 
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evidenced  by  the  restrictive  covenants  induced  each  purchase. 
Under  such  circumstances,  it  is  plain  that  one  owner  has  a 
standing  in  equity  to  compel  another  to  comply  with  the  terms 
of  his  grant.  "Equity  enforces  contracts  and  covenants  in  re- 
gard to  property  entered  into  between  prior  grantors  and 
grantees,  in  regard  to  the  use  of  property,  especially  if  common 
property  or  property  descending  from  a  conmion  source,  against 
subsequent  owners  affected  with  actual  or  constructive  notice 
of  such  contracts  and  covenants."  Trudeau  v.  Field,  69  Vt. 
446,  460,  38  Atl.  162 ;  Allen  v.  Barrett,  213  Mass,  36,  99  N. 
E.  676 ;  Hano  v.  Bigelow,  155  Mass.  341,  29  K  E.  628. 

Coming  to  the  merits,  we  proceed  to  determine  whether  the 
erection  of  this  stable  is  prohibited  by  the  restrictive  cove- 
nants affecting  this  subdivision.  It  must  be  remembered  that 
this  is  a  proceeding  in  equity,  where  forms  give  way  to  sub- 
stance and  where  intent,  gleaned  from  the  language  of  the  in- 
strument and  the  circumstances  surrounding  the  transaction, 
must  govern.  While  doubts  must  be  resolved  in  favor  of  nat- 
ural rights  and  the  free  use  of  property,  they  must  be  founded 
on  reason.  Thus  in  Clement  v.  Putnam,  68  Vt.  285,  38  Atl. 
181,  A  owned  a  lot  the  surface  of  which  was  some  8  feet 
below  the  sidewalk,  and  conveyed  the  southerly  end  of  this 
lot  to  B,  covenanting  never  to  erect  any  "structure  or  building^' 
on  the  part  of  the  lot  not  conveyed,  within  4  feet  of  the  por- 
tion conveyed.  B  erected  a  building  on  his  lot,  and  subse- 
quently conveyed  the  balance  of  the  lot  to  C,  subject  to  the 
condition  in  B's  deed.  C  thereupon  erected  a  building  within 
4  feet  of  B's  line,  and  was  proposing  to  fill  up  the  space  between 
the  two  buildings  with  earth  to  the  level  of  the  sidewalk.  This 
was  held  not  permissible.  The  court  said :  "The  fair  construc- 
tion of  the  deed  is  that  from  the  lowest  level  to  which  it  applies, 
the  space  shall  be  kept  vacant,  and  not  that  it  shall  be  filled  in 
a  certain  manner;  and  hence  an  earth  filling  may  well  be 
deemed  a  structure  within  the  meaning  of  the  deed.  Any  other 
construction  would  frustrate  the  manifest  intention  of  the  par- 
ties to  the  instrument."  In  Brigham  v.  H.  G.  Mvloch  Co.  74 
X.  J.  Eq.  287,  70  Atl.  185,  it  was  held  that  the  erection  of  a 
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double  house  under  one  roof  constituted  a  violation  of  a  cove- 
nant forbidding  more  than  one  building  to  be  erected  on  one 
lot  for  dwelling  purposes.  See  also  St.  Andrew's  Lutheran 
Church's  Appeal,  67  Pa.  512;  Parker  v.  Nightingale,  6  Allen, 
341,  80  Am.  Dec.  632;  Kraft  v.  Welch,  112  Iowa,  695,  84  K 
W.  908 ;  Rowland  v.  Miller,  139  N.  Y.  93,  22  L.R A.  182,  34 
N.  E.  765;  11  Cyc.  1077,  1078. 

It  is  admitted  that  the  subdivision  here  involved  is  very 
desirable  for  residence  purposes,  and  that  all  the  lots  that  have 
been  sold  are  now  used  exclusively  for  such  purposes.  Having 
these  circumstances  in  mind,  what  is  the  reasonable  construc- 
tion to  be  placed  upon  the  restrictive  covenants  before  us? 
Each  grantee  of  said  original  holders  covenanted,  first,  that  not 
more  than  one  dwelling  house  would  be  erected  on  his  lot,  and 
that  no  apartment  house  or  flat  of  any  description  would  be 
erected;  and,  second,  that  such  building  should  not  cost  less 
than  $3,500,  and  should  not  be  used  for  manufacturing,  me- 
chanical, or  business  purposes  of  any  kind,  but  solely  for 
dwelling  purposes.  It  is  not  disputed  that  had  the  appellee 
erected  a  bungalow  on  the  back  of  her  lot,  and  then  attempted 
to  devote  that  structure  to  any  business  purpose,  or,  specifically, 
to  the  purpose  to  which  she  now  proposes  to  devote  the  structure 
she  is  now  erecting,  she  would  be  subject  to  the  restraining 
hand  of  the  court;  in  other  words,  that  her  act  would  be  in 
violation  of  said  covenants.  This,  of  course,  inevitably  fol- 
lows from  the  language  of  the  covenants,  and,  we  think,  as 
clearly  demonstrates  the  weakness  of  appellee's  position.  Those 
who  purchased  lots  in  this  subdivision  were  not  so  much  con- 
cerned about  the  possibility  that  some  dwelling  house  might 
be  devoted  to  a  business  purpose  as  they  were  that  the  sub- 
division should  be  exclusively  devoted  to  dwelling  purposes. 
To  assume  that  such  purchasers  for  a  moment  supposed  that 
these  covenants  might  be  construed  to  mean  that  stores,  moving 
picture  shows,  garages,  and  structures  of  like  character  might 
be  erected  on  those  lots,  if  erected  as  such,  is  entirely  to  dis- 
regard the  scheme  under  which  this  subdivision  was  to  be  de- 
veloped, and  is  to  convict  the  purchasers  of  those  lots  of  a  lack 
Vol.  XL.— 26. 


Digitized  by 


Google 


402  McNEIL  V.  GARY. 

Dissenting  Opinion.  [40  App. 

of  intelligence.  In  the  first  place,  the  provision  that  not  more 
than  one  dwelling  house  shall  he  erected  on  a  lot  was  intended 
to  exclude  the  erection  of  other  structures.  This  is  made  mani- 
fest by  the  second  clause  of  the  first  covenant,  that  no  apart- 
ment nor  flat  shall  be  erected.  The  parties  evidently  feared 
that  an  apartment  house  or  flat  might  be  regarded  as  a  dwelling 
house  within  the  meaning  of  the  preceding  clause,  and  hence 
expressly  excepted  it  from  said  class.  The  first  restriction  in 
the  second  covenant,  that  no  such  building,  that  is,  no  such 
dwelling  house,  shall  cost  less  than  $3,500,  emphasizes  what 
was  apparently  in  the  minds  of  the  parties,  that  this  sub- 
division should  be  devoted  to  a  good  class  of  dwellings.  The 
next  clause  prevents,  in  terms,  the  use  of  any  dwelling  house 
for  manufacturing,  mechanical,  or  business  purposes  of  any 
kind.  It  seems  to  us  that  no  one  purchasing  one  of  these  lota 
and  accepting  a  deed  containing  these  covenants  could  reason- 
ably fail  to  understand  that  he  could  not  do  in  one  way  what 
he  was  forbidden  to  do  in  another;  in  other  words,  that  the 
provision  that  no  more  than  one  dwelling  house  should  be 
erected  on  a  lot,  coupled  with  the  provisions  that  it  should  cost 
not  less  than  $3,500,  and  not  be  used  for  any  other  purpose, 
meant  that  this  subdivision  should  be  devoted  to  dwelling,  and 
not  business,  purposes.  The  result,  and  not  the  manner  of 
achieving  it,  is  material.  Unless  these  covenants  are  to  be  given 
this  construction,  they  become  a  mere  jumble  of  words,  and 
their  obvious  intent  is  frustrated.  We  conclude,  therefore,  that 
the  court  erred  in  sustaining  the  demurrer. 

The  decree  will  be  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

Mr.  Justice  Van  Oesdel  dissenting: 

I  am  unable  to  concur  in  the  opinion  and  judgment  of  the 
court.  Eestrictions  of  this  nature  placed  upon  the  use  of  real 
estate  are  to  be  strictly  construed  against  the  grantor,  and  liber- 
ally in  favor  of  the  grantee.    Granting  to  defendant  the  strict 
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construction  of  the  covenant  in  the  deed  which  the  law  accords 
to  him,  it  amounts  to  nothing  more  than  that  he  may  only  erect 
one  dwelling  house,  of  value  not  less  than  $3,500,  and  he  may 
not  use  the  house  for  anything  but  dwelling  purposes.  With 
this,  and  the  further  limitation  as  to  apartment  houses  and 
flats,  the  restriction  is  complete. 

It  is  averred  in  the  bill  that  all  purchasers  of  lots  in  said 
addition  from  the  original  owners  thereof  signed  an  agreement 
containing  the  following  provision:  "The  purchaser  in  ac- 
cepting and  signing  this  paper  agrees  that  not  more  than  one 
dwelling  house  shall  be  erected  on  said  lot,  that  no  apartment 
house  nor  flats  of  any  description  shall  be  erected  on  same,  that 
such  dwelling  shall  cost  not  less  than  $3,500  to  build,  and  it 
shall  not  be  used  for  manufacturing,  mechanical,  or  business 
purposes  of  any  kind,  that  it  shall  not  be  rented,  leased,  sold, 
transferred,  or  conveyed  unto  or  in  trust  for  any  negro  or 
colored  person,  that  these  covenants  shall  be  effective  and  re- 
main in  force  for  the  term  of  twenty  (20)  years  from  January 
1,  1906,  and  no  longer." 

Reading  the  agreement  in  connection  with  the  covenant  in 
the  deed,  no  other  reasonable  conclusion  can  be  reached  than 
that  it  was  intended  to  make  this  addition  a  community  of  de- 
tached houses,  not  constructed  in  rows  or  solid  blocks,  as  is  too 
common  in  this  city.  The  restriction  cannot  be  extended  to 
other  buildings,  without  reading  into  it  something  manifestly 
not  intended  by  the  parties,  and  adopting  a  rule  of  construction 
the  converse  of  that  to  which  defendant  is  entitled.  It  will  not 
do  to  hold  that  only  the  dwelling  house  described  in  the  re- 
striction may  be  erected  on  the  lot,  to  the  exclusion  of  all  other 
buildings  essential  to  the  profitable  and  convenient  use  of  the 
lot.  It  must  be  interpreted  as  excluding  only  other  dwellings, 
flats,  or  apartments.  In  other  words,  the  owner  of  a  lot  in  this 
addition  can  erect  any  building  on  his  lot  consistent  with  the 
building  regulations  of  the  District,  except  flats,  apartments, 
and  more  than  one  dwelling  house.  He  is  not  limited  in  the  use 
of  his  lot,  as  held  by  the  court,  merely  to  a  dwelling  house  of  the 
prescribed  value,  to  the  exclusion  of  any  other  buildings  whatso- 
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ever.  It  has  been  held  in  Riverbank  Improv.  Co.  v.  Bancroft, 
209  Mass.  217,  34  L.RA.(N.S.)  730,  95  N.  E.  216,  Ann.  Cas. 
1912B,  450,  that  a  covenant  in  a  deed  providing  that  "no 
stable  of  any  kind,  private  or  otherwise,  shall  be  erected  or 
maintained  on  any  portions  of  said  land,"  will  not  prevent  the 
erection  of  a  garage.  While  the  garage  was  prohibited  upon 
another  ground,  on  this  point  the  court  said:  "Accordingly 
it  must  be  held  that  the  building  is  not  a  stable  within  the 
meaning  of  the  restriction.  And  this  is  so  even  if,  as  argned 
by  the  plaintiffs,  a  garage  is  as  objectionable  as  a  stable."  It 
has  also  been  held  that  a  covenant  that  not  more  than  one  house 
shall  be  erected  on  a  lot  did  not  prevent  the  erection  of  a 
stable  on  the  rear  of  the  lot.  Hime  v.  Lovegrove,  11  Ont  L. 
Rep.  252. 

The  cases  cited  and  quoted  in  the  opinion  all  apply  the 
proper  construction  to  covenants  of  this  sort,  read  nothing 
into  the  restrictions  not  clearly  expressed  therein,  and  might 
well  be  cited  as  authority  in  support  of  my  contention  in  this 
case.  Likewise,  all  averments  in  the  bill,  relative  to  the  gen- 
eral scheme  in  mind  when  the  addition  was  laid  out  and  the 
restriction  made,  are  of  no  importance,  since  the  covenant,  be- 
ing clear  and  unambiguous,  must  stand  or  fall  upon  its  face, 

The  decree  for  these  reasons  should  be  affirmed. 


MaoPHERSON  v.  HARDING. 


AcoouNTB  Stated;  Impeachmxnt  of;  Evn>ENOi;  Pabtnership;  TtarANTS 
IN  Common;  Remittitub. 

1.  The  acceptance  and  acknowledgment  of  the  balance  as  Bhown  bj  an  ac- 

count submitted  makes  an  account  stated,  from  which  the  law  implies 
a  promise  to  pay. 

2.  An  account  stated  is  prima  facie  correct,  and  cannot  be  impeached  save 

for  fraud,  error,  or  mistake.     (Citing  Gordon  v.  Frazer,  13  App.  D. 
C.  382-387.) 
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8.  Upon  the  acceptance  and  acknowledgment  of  the  indebtedness  stated  in 
an  account  submitted,  liability  to  pay  at  once  arises,  and  a  subse- 
quent withdrawal  of  that  acknowledgment  is  inoperative,  unless  sup- 
ported by  evidence  tending  to  show  fraud,  error,  or  mistake;  so  that 
in  an  action  on  the  account  stated  where  there  was  no  plea  to  that 
effect,  and  no  evidence  whatever  was  attempted  to  be  introduced  to 
show,  such  fraud,  error,  or  mistake,  evidence  tending  to  show  that  the 
acceptance  and  approval  of  the  indebtedness  stated  in  the  account 
submitted  had  been  rescinded  was  properly  excluded. 

4.  Where  the  purchasers  of  land  did  not  enter  into  a  partnership  for  that 

purpose,  nor  use  partnership  funds  in  paying  for  it,  and  the  adventure 
was  single  and  special  on  joint  account,  involving  the  payment  in 
equal  proportions  of  designated  sums  of  money,  and  there  was  a 
mere  community  of  interest  in  the  property,  the  purchasers  were  not 
partners,  but  tenants  in  common,  against  whom  an  action  at  law, 
by  the  executrix  of  one  of  them  for  disbursements  made  by  him,  upon 
an  account  stated,  is  maintainable.  (Citing  Starktceaiher  v.  Dyer, 
30  App.  D.  C.  146-149.) 

5.  Where  on  appeal  in  an  action  upon  an  account  stated  by  the  personal 

representative  of  one  member  of  a  land  syndicate  against  the  other 
members,  it  is  discovered  that  a  proportion  of  the  indebtedness 
shown  in  the  account  is  chargeable  to  the  shares  of  the  deceased  mem- 
ber in  the  land  of  the  syndicate,  and  verdict  has  been  rendered  and 
judgment  entered  against  the  other  members  for  the  entire  indebted- 
ness, this  court  will  allow  a  remittitur  of  the  amount  for  which  the 
•  shares  of  the  deceased  member  is  chargeable,  and  enter  judgment 
against  the  other  members  for  their  proportion  of  the  debt  only. 

No.  2499.     Submitted  April  10,  1913.     Decided  May  5,  1913. 

Heabing  on  an  appeal  by  the  defendants  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  a  verdict 
directed  by  the  court  in  an  action  upon  an  account  stated. 

Modified  and  affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  on  a  directed  verdict  in 
an  action  upon  an  account  stated. 

The  unquestioned  facts  of  the  case  are  these :  In  July,  1890, 
T.  A,  Harding  and  others  formed  a  "syndicate"  for  the  pur- 
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chase  of  certain  real  estate  in  the  city  of  Washington;  the 
whole  number  of  interests  therein  being  twenty-eight.  The 
defendants  in  the  action  were  some  of  the  original  purchasers; 
some  held  by  transfer  from  original  shareholders.  The  land 
was  purchased  from  one  Smith,  and  title  made  to  William  B. 
Gurley  and  Theodore  Harding  as  joint  tenants.  These  issued 
to  each  member  of  the  syndicate  a  certificate  showing  that  he 
had  contributed  one  twenty-eighth  of  the  sum  expended,  and 
reciting  that  said  Gurley  and  Harding  held  the  title  upon  trusts 
set  out.  Among  these  provisions  it  is  declared  that  the  several 
interests  shall  at  all  times  be  subject  to  assessment  for  their 
proportionate  part  of  the  money  necessary  to  pay  off  an  en- 
cumbrance to  which  the  land  was  subject,  and  to  pay  all  ex- 
penses incident  to  the  trust.  Times  were  fixed  for  the  payment 
of  each  assessment,  and  in  case  of  default  in  payment  the 
trustees  were  authorized  to  sell  the  share  of  defaulter  at  public 
or  private  sale.  Transfers  of  certificates  were  authorized,  and 
the  trustees  empowered  to  take  up  the  transferred  certificates 
and  issue  new  ones  to  the  transferees.  "Any  transferee  of  such 
certificate  and  the  interest  hereunder  shall  thereby  be  subro- 
gated to  all  the  rights  and  be  subjected  to  all  the  liabilities  of 
the  original  holder.'*  Gurley  died,  and  Harding  as  surviving 
trustee  held  the  title  and  managed  the  land.  Harding  died 
November  7,  1907,  leaving  a  will  by  which  he  devised  and  be- 
queathed his  entire  estate  to  his  widow,  Caroline  Harding,  for 
life,  with  remainder  to  his  two  sons.  She  was  named  executrix 
of  the  will  without  bond.  The  will  was  duly  probated  and  let- 
ters issued  to  the  executrix,  who  gave  a  special  bond.  Emmons 
S.  Smith  and  John  H.  Howell  succeeded  Harding  as  trustees. 
February  15,  1908,  the  executrix  submitted  to  said  trustees  an 
account  of  receipts  and  disbursements  of  said  Harding,  trustee, 
as  shown  by  his  books  of  account,  showing  a  balance  due  him  of 
$2,445.41.  The  account  was  accompanied  with  vouchers,  and 
the  new  trustees  assisted  in  making  it  up  from  the  books  of 
Harding  and  the  syndicate.  This  account  was  presented  at  a 
duly  called  meeting  of  the  certificate  holders.  At  this  time  the 
estate  of  Harding  held  certificates  for  two  and  one  half  shares. 
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The  account  was  considered  at  the  meeting,  accepted  and  ap- 
proved. On  motion  of  Howell,  trustee,  an  assessment  of  $100 
was  levied  upon  each  share,  payable  in  30,  60,  90,  and  120 
days ;  $25  on  each  date.  February  20,  1908,  the  trustees  made 
a  call  upon  the  members,  reciting  the  assessment  made  to  pay 
the  "approved  and  accepted"  account  due  the  estate  of  Hard- 
ing, amounting  to  the  sum  of  $2,445.41.  One  of  these  was  ad- 
dressed to  the  Harding  estate,  calling  for  payments  on  two 
and  one  half  shares.  This  assessment  was  not  paid  because  the 
assessment  was  revoked  at  a  later  meeting ;  nor  has  any  pay- 
ment been  made  on  the  account  due  plaintiff  as  stated. 

The  pleas  of  the  defendants,  Donald  MacPherson  and  others 
were  the  general  issue  in  assumpsit,  and  that  the  account  sued 
on  is  a  partnership  account  "as  to  which  plaintiff  is  a  copartner, 
and  not  a  creditor  of  these  defendants." 

Motions  were  made  by  each  party  to  direct  a  verdict.  The 
court  granted  the  motion  of  the  plaintiff,  and  upon  the  ver- 
dict so  returned  for  the  amount  of  the  account  stated,  namely 
$2,445,41,  entered  the  judgment  from  which  the  defendants 
have  appealed. 

Mr.  Jackson  H.  Ralston,  Mr.  Frederick  L.  Siddons,  and  Mr. 
William  S.  Richardson  for  the  appellants. 

Mr.  Mason  N.  Richardson  and  Messrs.  Kappler  &  Merillat 
for  the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

1.  The  acceptance  and  acknowledgment  of  the  balance  as 
shown  by  plaintiff's  account  made  it  an  accoimt  stated,  from 
which  facts  the  law  implies  a  promise  to  pay.  The  account 
stated  is  prima  facie  correct,  and  cannot  be  impeached  save  for 
fraud,  error,  or  mistake.  Gordon  v.  Frazer,  13  App.  D.  C. 
382-387.  An  offer  of  evidence,  on  behalf  of  defendants,  to 
show  that  "the  action  taken  in  the  February  26th  meeting  of 
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the  Eleventh  and  E.  street  Syndicate  was  reconsidered,"  was 
rightly  denied.  Whether  the  offered  proof  was  intended  to  go 
any  farther  than  to  show  what  had  already  been  proved,  name- 
ly, that  the  assessment  had  been  reconsidered,  does  not  appear. 
Assuming,  however,  that  it  contemplated  showing  that  the  ac- 
ceptance and  approval  of  the  indebtedness  stated  in  the  account 
had  been  rescinded,  we  perceive  no  error  in  its  exclusion.  The 
acceptance  and  approval  having  been  made,  the  liability  to  pay 
at  once  arose,  and  a  subsequent  withdrawal  of  that  acknowledg- 
ment is  inoperative,  unless  supported  by  evidence  tending  to 
show  fraud,  error,  or  mistake.  There  was  no  plea  to  that  effect, 
and  no  evidence  whatever  was  attempted  to  be  introduced. 

2.  The  chief  contention  on  behalf  of  the  appellants  is  that 
there  was  a  relation  of  partnership  between  plaintiff's  testator 
and  the  other  members  of  the  syndicate;  and  for  that  reason 
there  could  be  no  account  stated  between  them,  and  no  action 
at  law  thereon  between  partners.  The  argument  on  the  point 
has  taken  a  wide  range  as  to  the  existence  of  a  partnership,  the 
right  of  a  partner  to  sue  copartners  at  law,  the  effect  of  the 
death  of  Harding  as  working  the  dissolution  of  the  partnership, 
etc 

Being  of  the  opinion  that  the  syndicate  was  not  a  partner- 
ship, it  is  unnecessary  to  discuss  the  related  questions.  The 
parties  did  not  enter  into  a  partnership  to  purchase  the  land, 
nor  were  partnership  funds  used  in  paying  for  it.  It  was  a 
single,  special  adventure  on  joint  account,  involving  the  pay- 
ment in  equal  proportions  of  designated  sums  of  money.  There 
was  a  mere  community  of  interest  in  the  property.  The  pur- 
chasers were  not  partners,  but  tenants  in  common.  Clarlc  v. 
Sidway,  142  U.  S.  682-690,  35  L.  ed.  1157-1160,  12  Sup. 
Ct.  Eep.  327 ;  Starkweather  v.  Dyer,  30  App.  D.  C.  146-149. 
The  action  is  maintainable  at  law  upon  the  account  stated. 

3.  No  notice  was  taken  of  the  fact  that  a  proportion  of  the 
indebtedness  shown  in  the  account  was  chargeable  to  the  shares 
of  Harding  in  the  land  of  the  syndicate.  The  assessment  or 
dered  to  meet  this  indebtedness,  but  subsequently  recalled,  con- 
templated that  the  estate  should  bear  its  part  of  the  same,  and 
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call  was  made  upon  it  therefor.  Had  the  assessments  been 
prosecuted  to  collection  bv  the  trustees,  as  originally  contem- 
plated, the  estate^s  proportion  would  have  gone  into  their  hands 
with  that  of  others,  and  been  appropriated  to  the  payment  of 
the  indebtedness.  Since  the  assessments  were  not  proceeded 
with  to  collection,  and  the  plaintiff  was  put  to  her  action  at 
law,  the  defendants  are  only  liable  for  their  proportion  of  the 
debt.  To  compel  them  to  pay  the  whole  would  therefore  be 
unwarranted  and  unjust.  As  there  are  twenty-eight  shares, 
the  liability  of  each  is  one  twenty-eighth  of  the  amount.  This 
one  twenty-eighth  amounts  in  round  numbers  to  $87.50.  The 
estate  of  Harding  owning  two  and  one  half  shares,  its  propor- 
tion of  the  whole  amounts  to  $218.75,  which  the  jury  should 
have  been  directed  to  deduct  from  the  amoimt  of  the  account, 
leaving  the  same  $2,226.66,  for  which  the  verdict  should  have 
been  returned.  The  attention  of  counsel  or  the  appellee  hav- 
ing been  called  to  this  condition  on  the  argument,  they  agree  to 
remit  the  said  sum,  found  to  be  $218.75. 

The  remittitur  is  allowed  and  approved,  and  the  judgment 
is  modified  in  accordance  therewith,  to  read  $2,226.66,  instead 
of  $2,445.41,  as  entered ;  and,  as  so  modified,  is  affirmed,  with 
costs.  Affirmed, 


CODINGTON  V.  STANDARD  BANK  OF  CANADA. 


PLBADIIfQ;   AFFn>AVIT8  OF  DEFENSE;    BiLLS  Ain>  NOTBS. 

The  object  of  the  73d  rule  of  the  supreme  court  of  the  District  of  Co- 
lumbia is  to  promote  justice  by  preventing,  so  far  as  possible,  fic< 
titious  defenses;  it  was  never  intended  as  a  substitute  for  a  trial, 
and  if,  therefore,  the  court,  upon  reading  an  affidavit  of  defense  given 
thereunder,  is  convinced  that  it  has  been  made  in  good  faith,  an(] 
a  doubt  exists  as  to  the  right  of  the  plaintiff  to  recover,  summary 
judgment  ought  not  to  be  entered.  (Citing  Lawrence  v.  Hammond, 
4  App.  D.  C.  467;  Bt.  Clair  v.  CoiUon,  12  App.  D.  C.  101;  Patterson 
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V.  Barrie,  30  App.  D.  C.  631 ;  Columbia  Laundry  Co,  v.  Ellis,  36  App. 
D.  C.  583.) 

2.  An  affidavit  of  defense  by  the  maker  of  a  promissory  note  sued  on  by  one 
claiming  to  have  become  the  bona  fide  owner  thereof  for  value  before 
maturity,  that  alleges  facts  which,  if  sustained  by  proof,  constitute 
a  good  defense  as  against  the  original  payee  of  the  note,  and  avers 
that  until  recently  no  interest  has  been  demanded  on  the  note  by 
plaintiff,  which  has  deferred  suing  thereon  for  three  years;  that  "on 
information  from  reliable  persons,"  he  believes  that  the  note  was  not 
indorsed  to  plaintiff  without  notice  of  his  defenses;  that  he  is  in- 
formed and  believes  that  the  note  was  obtained  by  plaintiff  after 
maturity,  and  that  the  original  payee  has  secured  plaintiff  against 
loss  in  the  event  of  a  failure  to  collect  it;  and  that  he  expects  to 
prove  these  averments  at  the  trial  by  competent  witnesses, — is  suf- 
ficient under  the  73d  rule  to  show  the  good  faith  of  defendant,  and 
to  entitle  him  to  a  jury  trial. 

Na  2508.     Submitted  April  10,  1913.     Decided  May  5,  1913. 

IIeabino  on  an  appeal  by  the  defendant  from  a  judgment 
for  the  plaintiflF  in  the  Supreme  Court  of  the  District  of  Cohim- 
bia,  under  the  73d  rule,  for  want  of  a  suflScient  affidavit  of 
defense.  Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

Appeal  from  a  judgment  for  the  plaintiflF,  appellee  here,  in 
the  supreme  court  of  the  District,  under  the  73d  rule. 

The  plaintiflF  commenced  its  suit  September  7,  1912,  and 
declared  on  a  note  for  $500,  signed  by  the  defendant,  dated 
at  Grand  Rapids,  Michigan,  May  10, 1909,  payable  to  the  order 
of  the  Cuban  Realty  Company,  Limited,  four  months  after 
date,  with  interest  at  6  per  cent  payable  semiannually,  and 
averred  that  it  became  the  bona  fide  owner  of  said  note  for 
value  before  maturity. 

In  his  amended  aflSdavit  of  defense,  the  defendant  first  al- 
leges facts  which,  if  sustained  by  proof,  constitute  a  good  de- 
fense as  against  the  original  payee  of  the  note.  He  then  avers 
that  until  very  recently  no  interest  has  been  demanded  on  the 
note;  that,  "on  information  from  reliable  persons,'*  he  believes 
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that  said  note  was  not  indorsed  to  the  plaintiflF  without  notice 
of  his  defenses ;  that  he  is  informed  and  believes  that  it  was  ob- 
tained bj  the  plaintiff  after  maturity,  and  hence  subject  to  all 
the  equities  and  defenses  available  to  him;  that  he  expects 
to  prove  these  averments  at  the  trial  by  competent  witnesses; 
that  "he  is  informed  by  Charles  Floyd,  formerly  secretary  of 
the  Bartle  Beaver  Company  (an  organization  aflBliated  with 
the  said  Cuban  Eealty  Company,  Limited),  that  it  is  within 
the  knowledge  of  reliable  persons  that  the  plaintiff  in  this  suit 
acquired  said  note  from  the  said  Cuban  Eealty  Company,  Lim- 
ited, for  collection  and  after  maturity."  He  further  avers 
that  he  is  informed  by  a  Mr.  L.  O.  Powell  that  the  said  Cuban 
Realty  Company,  Limited,  has  secured  the  plaintiff  against 
loss  in  the  event  it  is  unable  to  collect  said  note.  The  affidavit 
closes  with  an  averment  that  defendant  believes  "he  will  be 
able  to  prove,  and  he  expects  to  prove,  by  competent  witnesses  at 
the  trial  having  knowledge  of  the  facts,  that  plaintiff  took  said 
note  after  maturity,  and  that  at  the  time  of  the  acquisition  of 
the  said  note  by  the  plaintiff  in  this  cause,  the  said  plaintiff 
had  notice  that  this  defendant  had  a  valid  defense  against  the 
same."  To  the  action  of  the  court  in  adjudging  this  affidavit 
insufficient,  the  defendant  prosecutes  this  appeal. 

Messrs.  Mclxmahan  &  Burton  and  Mr.  William  S.  Ctdhert- 
son  for  the  appellant.    . 

Mr.  Henry  P.  Blair,  Mr.  Charles  S.  Hillyer,  and  Mr.  Arthur 
Hellen  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of    the  Court: 

As  we  have  many  times  suggested,  the  object  of  the  73d  rule 
is  to  promote  justice  by  preventing,  so  far  as  possible,  fictitious 
defenses.  It  was,  of  course,  never  intended  as  a  substitute  for 
a  trial.  If,  therefore,  the  court,  upon  reading  an  affidavit  of 
defense,  is  convinced  that  it  has  been  made  in  good  faith,  and 
that  a  doubt  exists  as  to  the  right  of  the  plaintiff  to  recover, 
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summary  judgment  ought  not  to  be  entered.  Lawrence  v. 
Hammond,  4  App.  D.  C.  467;  St.  Clair  v.  C onion,  12  App. 
D.  C.  161 ;  Patterson  v.  Barrie,  30  App.  D.  C.  531 ;  Cohm- 
hia  Laundry  Co.  v.  Ellis,  36  App.  D.  C.  583.  Tested  by  the 
foregoing  rule,  we  think  the  present  affidavit  clearly  sufficient 
All  facts  within  the  personal  knowledge  of  the  defendant  are 
clearly  and  fully  averred.  Those  facts,  as  previously  su^ested, 
if  sustained  by  proof,  constitute  a  good  defense  as  against  the 
original  payee  of  the  note.  That  the  plaintiff  bank  should  have 
failed  to  demand  interest  on  this  note  until  recently;  that  it 
should  have  deferred  bringing  suit  thereon  for  three  years; 
that  it  should  have  exacted  security  of  the  original  payee,  are 
circumstances  which,  unexplained,  tend  to  support  the  aver- 
ment of  the  defendant  that  it  did  not  acquire  the  note  without 
notice  of  his  defenses.  The  affidavit  clearly  shows  that,  as  to 
facts  not  within  the  personal  knowledge  of  the  defendant,  he 
has  made  due  inquiry;  that  the  result  of  such  inquiry  is  his 
belief  that  he  will  be  able  to  prove  at  the  trial,  by  competent 
witnesses,  that  the  plaintiff,  when  it  acquired  the  note,  had 
notice  of  his  defenses.  Taking  the  affidavit  as  a  whole,  the 
good  faith  of  defendant  is  clear,  and  a  doubt  is  raised  as  to 
whether  the  plaintiff  ought  to  recover. 

Judgment  reversed,  with  costs,  and  cause  demanded* 


WASHINGTON,  ALEXANDRIA,  &  MOUNT  VERNON 
RAILWAY  COMPANY  v.  FINCHAM.* 


Appeal  and  Ebbob;   Experts  ;   IlAn.R0AD8;   Negugencb;    Dibectton  or 
Verdict;  Instbuctions  to  Juby. 

1.  The  admission,  in  a  personal  injury  action  against  a  railway  company, 

•  Evidence — Photograph, — For  cases  upon  the  use  of  photographs  as  evi- 
dence, see  note  to  Dederichs  v.  Salt  Lake  City  R.  Co.  35  L.RJi.  802;  upon 
the  effect  and  conclusiveness  of  photographs  introduced  in  evidence,  see 
note  to  Higga  v.  Minneapolis,  8t.  P.  d  8.  Ste.  M.  R.  Co.  15  LJLA.(N.S.) 
1162. 


Digitized  by 


Google 


WASHINGTON,  A.  &  M.  V.  R.  CX).  v.  FINCHAM.  413 

D.  C]  Syllabus. 

of  irrelevant  evidence,  such  as  a  photograph  of  the  wagon  in  which 
plaintiff  was  riding  when  injured  in  the  railway  accident,  taken  many 
months  after  the  accident  and  after  the  wagon  had  been  repaired, 
which  evidence  could  have  had  no  influence  on  the  verdict  of  the  jury, 
is  harmless  error,  for  which  the  judgment  will  not  be  reversed. 

2.  Evidence  of  a  specialist  as  to  the  result  of  an  examination  by  him  of 
the  plaintiffs  eyes  and  ears  more  than  a  year  before  the  trial  of  an 
action  for  personal  injuries,  but  after  the  plaintiff  was  injured,  in 
which  action  the  plaintiff  claims  his  sight  and  hearing  were  good 
before  the  accident,  is  properly  admitted,  where  there  is  nothing  in 
the  record  to  show  that  such  examination  was  not  made  for  treatment 
of  the  ailment,  or  was  made  merely  to  elicit  evidence  for  use  in  the 
trial,  and  although  the  testimony  of  the  witness  was  partly  based 
upon  statements  made  to  him  by  the  plaintiff. 

5.  Refusal  to  direct  a  verdict  for  defendant  in  an  action  against  an  electric 

railway  company  for  personal  injuries  resulting  from  a  collision  be- 
tween a  car  of  the  defendant  and  a  wagon  in  which  the  plaintiff  was 
riding  is  proper,  where  the  jury  are  permitted  to  view  the  scene  of 
the  injury,  and  where  the  evidence  is  conflicting  as  to  the  distance  of 
the  car  when  the  wagon  reached  the  track,  and  whether  by  the  exer- 
cise of  ordinary  care,  under  the  circumstances,  the  motorman  could 
have  stopped  the  car,  after  he  saw  the  wagon  on  the  track,  in  time 
to  have  avoided  the  collision,  as  it  cannot  be  said  that  but  one  rea- 
sonable conclusion,  and  that  in  favor  of  defendant,  could  be  arrived 
at  from  the  evidence.  (Citing  Washington  R.  d  Electric  Co,  v.  Cul- 
lemher,  39  App.  D.  C.  316.) 

4.  In  an  action  for  personal  injuries,  that  part  of  an  instruction  requested 
by  the  defendant  which  relates  to  the  question  of  comparative  negli- 
gence is  properly  stricken  out  by  the  trial  court,  where  there. is  no 
such  question  involved  in  the  case. 

6.  Substitution  by  the  trial  court  of  a  different  instruction  for  one  asked 

by  the  defendant  in  an  action  for  personal  injuries  is  not  reversible 
error,  where  there  is  no  substantial  difference  in  meaning  between 
the  two  instructions,  and  where  all  possible  misunderstanding  by  the 
jury  is  prevented  by  the  language  of  the  general  charge. 

No.  2495.     Submitted  April  11,  1913.     Decided  May  5,  1913. 

Hearing  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  to  recover  damages  for  personal  injuries. 

Affirmed. 
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The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  a  judgment  in  an  action  for  damages 
for  personal  injuries. 

By  reason  of  the  defendant's  motion  to  direct  a  verdict,  and 
the  exception  taken  to  the  denial  of  the  same,  the  evidence  is  set 
out  at  length  in  the  bill  of  exceptions. 

Evidence  on  behalf  of  plaintiff  tended  to  show  the  following: 
Plaintiff,  William  Fincham,  was  night  foreman  at  the  Knox  Ex- 
press stables,  in  the  city  of  Washington.  On  June  10,  between 
7  and  8  p.  m.,  he  with  two  others,  started  in  a  **horse  ambu- 
lance" wagon  across  the  highway  bridge  to  bring  back  a  sick 
horse  from  the  Virginia  side  of  the  river.  The  wagon  was  a 
large  one,  8  feet  and  8  inches  wide  from  hub  to  hub  of  the  hind 
wheels.  It  was  very  heavy  and  drawn  by  two  large  draft  horses. 
One  Smith  was  the  driver ;  an  employee  named  Shore  sat  on  the 
seat  with  him ;  plaintiff  stood  up  just  behind  them.  The  wagon 
crossed  the  bridge,  and  drove  alongside  the  defendant's  tracks, 
which  cross  the  bridge  and  occupy  a  part  of  the  highway  on  the 
Virginia  side.  It  had  rained  during  the  day  and  was  "misty" 
or  "drizzly"  at  the  time.  There  was  a  light  in  the  wagon.  The 
wagon  had  a  hood  extending  over  the  front  end.  After  crossing 
the  bridge  the  road  gradually  narrows  between  the  railway 
tracks  and  the  curb  on  the  north,  or  west  side.  Wagons  are  ac- 
customed to  cross  the  tracks  to  the  south,  or  east  side  after  cross- 
ing the  bridge,  at  several  points.  Some  evidence  tended  to  show 
that  the  wagon  kept  on  the  north,  or  west  side  until  the  way 
became  narrow  and  the  wheels  scraped  the  curb.  The  bridge  is 
well  lighted,  but  the  lights  stop  a  little  distance  from  the  end. 
The  grade  rises  gradually  from  the  Virginia  side.  Poles  which 
bear  the  trolley  or  telephone  wires  are  about  54  feet  apart. 
Somewhere  near  the  second  pole  the  wagon  turned  to  cross  the 
tracks.  Xo  car  and  no  light  were  seen.  Just  as  the  left  horse 
got  upon  the  second,  L  e.,  south  or  east  track,  a  car  appeared 
about  50  feet  away.  The  driver  whipped  his  horse,  but  the  car 
struck  the  horse  and  wagon,  killing  one  horse  and  one  of  the 
men  (Shore).    Plaintiff  was  thrown  out.    He  received  cuts  on 
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the  head,  his  ear  was  partly  severed,  and  his  shoulder  and  collar 
bone  badly  fractured.  His  sight  and  hearing  had  been  good  to 
that  time,  and  was  very  much  impaired,  and  has  remained  so 
during  the  intervening  period.  Smith  was  ordered  by  plaintiff 
to  drive  the  wagon;  the  other  man  was  taken  along  to  help 
handle  the  sick  horse.  Plaintiff  testified  to  a  sharp  lookout; 
that  the  car  was  dark ;  there  was  nothing  but  darkness  to  pre- 
vent  his  seeing  the  car.  There  is  a  curve  in  the  track  near 
about  where  the  collision  occurred.  The  car  was  bound  for 
Washington,  and  had  a  second  car  attached.  The  wagon 
weighed  3,450  pounds;  its  length  from  pole  to  gate  was  24 
feet  6  inches.  A  party  waiting  to  catch  the  car  saw  the  wagon 
get  on  the  first  track,  and  saw  the  car  about  100  feet  away ;  50 
feet  from  the  first  curve.  The  car  was  plainly  visible  to  wit- 
ness, and  was  about  50  feet  away  when  the  wagon  and  horses 
got  on  the  track  in  front  of  it. 

The  speed  of  the  car  was  variously  estimated  at  from  6  to  10 
miles  an  hour  at  the  time.  It  was  moving  up  grade,  and  pre- 
paring to  stop  and  take  on  the  passengers  who  had  signaled. 
The  car  was  supplied  with  air  brakes.  Several  former  motor- 
men  on  this  line  and  others  testified  that  a  car  moving  from 
6  to  8  miles  an  hour  could  be  stopped  within  8  and  12  feet; 
at  10  miles  an  hour  within  15  and  20  feet  The  use  of  sand 
and  reverse  current  would  help  in  case  of  emergency.  The 
driver  of  the  wagon  testified  that  he  followed  the  side  of  the 
road  he  was  on  until  it  began  to  close  in,  then  he  started  across 
the  tracks,  moved  at  a  jog  trot,  about  as  fast  as  a  man  walks. 
When  he  got  on  the  second  track  he  saw  the  car  about  50  feet 
away.  There  was  no  way  to  draw  back,  or  get  out  of  the  way. 
If  there  was  a  headlight  on  the  car  he  did  not  see  it.  He  was 
under  the  lights,  and  they  may  have  "kind  of  blinded  him." 
When  plaintiff  saw  the  car  he  told  witness  to  get  out  of  the  way 
as  quick  as  he  could. 

Evidence  tended  to  show  that  the  wagon  tongue  was  broken ; 
the  front  of  the  wagon  damaged ;  iron  supports  of  the  top  2f  x  ^ 
inches  were  knocked  out  and  bent;  front  axle  was  seriously 
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bent  on  right  side;  the  right  front  wheel  was  partly  broken 
down;  some  spokes  broken  out. 

During  the  trial  the  jury  were  taken  out  to  the  place  of  the 
collision,  and  permitted  to  view  the  surroundings.  There  was 
evidence  showing  great  pain  suffered  by  plaintiff  as  the  result 
of  his  injuries;  partial  loss  of  an  ear;  permanent  injuries  from 
the  broken  shoulder;  and  serious  impairment  of  sight  and 
hearing.  At  the  conclusion  of  plaintiff's  evidence  the  defendant 
moved  a  direction  to  find  for  the  defendant.  This  being  over- 
ruled, testimony  was  introduced  by  it.  Defendant  introduced 
witnesses  to  contradict  statements  made  by  plaintiff  to  the  sur- 
geon of  the  defendant,  who  treated  him.  A  passenger  on  the 
car  testified  that  it  was  not  dark  at  the  time  of  the  collision, 
about  7:55  p.  m.,  Jime  10;  that  the  jar  was  not  sufficient  to 
throw  them  from  the  seat;  seemed  as  if  the  car  was  pushing 
something,  ^'instead  of  a  blow  it  was  a  push."  A  witness  wait- 
ing to  gtop  the  car  near  the  bridge  had  signaled  it.  The  car 
slowed  down.  Saw  the  wagon  coming  in  a  pretty  brisk  trot; 
thought  it  would  go  on  by  the  car.  The  car  was  near  stopping; 
instead  of  his  keeping  to  the  right,  just  before  he  got  to  the  car 
the  driver  pulled  his  horses  deliberately  to  the  right  in  front 
of  the  car.  Witness  was  about  20  yards  from  the  end  of  the 
bridge  at  the  time;  car  had  a  headlight  burning;  there  was 
plenty  of  room  for  the  wagon  to  go  by ;  instead  of  going  by  the 
driver  pulled  his  horses  immediately  in  front  of  the  car.  De- 
fendant's motorman  testified  that  at  the  second  curve  below  the 
bridge  he  saw  a  wagon  "just  passed  the  draw  on  the  bridge;" 
Proceeding  he  saw  two  colored  passengers  standing  near  the  end 
of  the  bridge.  Saw  the  wagon  and  those  passengers  at  the  same 
time,  blew  whistle  for  crossing  just  before  he  got  to  the  curve; 
two  longblasts  blown  for  the  crossing  where  the  accident  oc- 
cured,  a  square  or  more  before  reaching  it  When  the  passen- 
gers signaled  the  car  to  stop,  answered  with  two  blasts  of 
whistle;  slowed  down  to  take  on  the  passengers  as  well  as  to 
look  out  for  wagon ;  which  was  driving  at  unusually  fast  speed 
on  the  right-hand  side ;  did  not  think  the  wagon  intended  to  cross 
over,  and  kept  on  to  stop  for  the  passengers ;  when  wagon  got 
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about  10  feet  in  front  of  car,  it  swung  right  around  in  front  of 
the  car,  reversed  power  and  used  sand;  had  no  time  to  make 
noise  with  whistle  or  gong;  already  had  the  brake  partly  ap- 
plied ;  nothing  else  he  could  do  to  avoid  accident ;  electric  head- 
light was  burning,  car  was  lighted  inside;  car  struck  one  of 
the  horses,  and  the  hood  of  the  wagon,  wheels  of  wagon  not  on 
track ;  stopped  his  car  instantly,  as  nearly  as  he  could  get  it ; 
his  hands  were  in  place,  and  all  he  had  to  do  was  to  pull  back 
reverse  bar  and  feed  controller ;  was  not  dark,  satisfied  he  could 
see  as  far  across  the  bridge  as  at  noon;  slightly  misting,  but 
not  raining;  mist  interferes  with  stopping,  makes  a  slime  on 
rails  that  is  slippery;  lighted  car  could  have  been  seen  as  far 
as  Arlington  Junction;  could  have  seen  an  unlighted  car; 
was  running  about  6  miles  per  hour ;  released  the  brakes  when 
current  was  reversed,  as  that  was  necessary .« 

Other  witnesses  testified  to  the  lighted  headlight.  A  passen- 
ger testified  that  he  heard  signal  whistles,  looked  out  of  win- 
dow, and  another  whistle  blew  quick  and  sharp;  looked  again 
and  saw  some  object  go  by  and  across  in  front  of  the  car ;  car 
came  to  a  sudden  stop;  got  out  and  found  the  car  had  hit  a 
wagon;  saw  two  men  picked  up  and  another  taken  out  of  tho 
wagon ;  "while  they  were  picking  the  man  out  of  the  wagon,  T 
stepped  oflF,  as  nearly  as  I  could,  the  distance  the  men  were 
thrown  or  slid  or  rolled,  that  is  the  place  from  where  the  wagon 
was  to  where  we  picked  them  up  and  the  distance  that  tho 
wagon  had  been  dragged  or  turned  around  as  marked  by  the 
wheels  on  the  curbing  to  the  distance  from  the  time  the  first 
whistles  were  blown,  which  was  about  20  paces."  Cross-ex- 
amined he  said  "that  when  the  whistle  was  blown  he  had  to  look 
out,  that  he  stepped  off  the  distance  from  the  place  of  coUisior. 
to  the  point  where  the  whistle  was  first  blown,  and  found  it  to 
be  20  paces ;"  stepped  about  3  feet  at  a  pace. 

This  was  the  tenor  and  effect  of  the  evidence  on  material 
points.     Defendant  again  moved  the  direction  of  a  verdict  on 
the  whole  evidence,  which  was  denied.    The  jury  found  for  the 
plaintiff,  assessing  damages  at  $5,000. 
Vol.  XL.— 27. 
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Mr.  John  9.  Barbour,  Mr.  D.  8.  Mdckall,  and  Mr,  Basil  D. 
Boteler  for  the  appellant. 

Mr.  Rossa  F.  Downing  and  Mr.  Oeorge  A.  Berry  fw  the 
appellee. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court: 

1.  The  first  error  assigned  relates  to  the  introduction  of  evi- 
dence. After  offering  in  evidence  certain  photographs  of  the 
south  end  of  the  bridge  and  the  road  and  tracks,  poles,  eto., 
which  were  not  objected  to,  plaintiff  offered  another,  showing 
the  wagon  drawn  by  one  of  the  horses  hitched  to  it  at  the  time 
of  the  accident,  and  another;  the  same  wagon  after  repair. 
It  showed  two  men  on  the  seat  and  plaintiff  standing  up  in  the 
place  testified  to  by  him.  Defendant  objected  "on  the  ground 
that  it  was  supposed  to  have  been  taken  eighteen  months  after 
the  accident,  and  after  the  vehicle  had  been  repaired,  and  witii 
different  horses  attached."  The  photograph  was  irrelevant.  It 
tended  to  shed  no  light  upon  any  issue  in  the  case,  and  should 
not  have  been  admitted.  The  error,  however,  was  an  utterly 
harmless  one.  Looking  at  the  picture  might  possibly  have  re- 
lieved the  monotony  of  the  trial,  but  it  could  have  had  no  in- 
fluence on  the  verdict 

2.  The  second  assignment  of  error  based  on  exception  to  the 
refusal  to  exclude  certain  evidence  presents  a  different  ques- 
tion. Plaintiff  had  testified  to  having  good  sight  and  hearing 
before  the  accident;  and  to  the  serious  impairment  of  both 
thereafter,  continuing  to  the  time  of  trial.  Other  witnesses 
familiar  with  him  before  and  after  corroborated  him.  There 
was  no  contradiction.  The  accident  occurred  .Time  10,  1910 ; 
the  verdict  was  returned  May  12,  1912.  An  eye,  ear,  and 
throat  specialist  was  offered  by  the  plaintiff,  who  testified  that 
he  examined  plaintiff  March  27,  1911,  and  found  his  vision  re- 
duced about  one  fifth  of  the  normal  vision;  his  hearing  very 
much  reduced  in  the  left  ear;  not  likely  hearing  will  get  better; 


Digitized  by 


Google 


WASHINGTON,  A.  &  M.  V.  R.  CO.  v.  FINCH  AM.  419 

D.  C]  Opinion  of  the  Court. 

if  a  man  received  a  blow  over  the  eye,  and  remained  unconscious 
for  five  or  six  days,  and  immediately  thereafter  realized  that 
his  sight  and  hearing  were  affected,  and  it  was  apparent  to 
others  that  they  were  affected,  witness  would  say  that  the 
accident  was  the  cause  of  the  defects.  (There  had  been  evi- 
dence to  these  facts.)  Witness  was  then  asked  how  the  range 
of  vision  is  tested  by  a  perimeter.  He  explained  that  the 
patient  is  seated  with  his  head  in  a  rest,  and  fixes  his  vision  on 
the  center  of  a  disk  on  a  line  with  his  eyes.  This  a  movable 
apparatus  divided  into  degrees.  In  moving  this  up,  "if  he  sees 
it  here  and  it  is  marked  20,  then  we  indicate  the  fact  on  the 
chart  20  degrees."  If  he  sees  at  40  we  indicate  that  on  the 
chart.  This  can  then  be  revolved  in  a  horizontal  direction,  and 
in  that  way  we  map  out  all  the  directions,  horizontal,  oblique, 
etc.  Cross-examined  by  defendant,  witness  was  asked  how  it  is 
ascertained  if  the  patient  is  telling  the  truth  about  it  ?  Witness 
replied:  "If  a  man  understood  this  instrument,  and  knew  its 
nsOj  and  had  seen  it  before,  he  could  misinform  me,  for  I  must 
depend  to  a  considerable  extent  on  his  statement.  He  might 
misinform  me  if  he  was  acquainted  with  its  use,  but  patients 
seldom  see  these  things.  Of  course,  if  he  had  access  to  and 
practice  with  an  instrument  he  could  very  readily  misinform 
me.''  Defendant  then  moved  to  exclude  the  evidence  "because 
it  is  necessarily  hearsay  evidence  obtained  for  the  purpose  of 
producing  testimony  before  the  court." 

The  objection  assumes  that  this  examination  was  made  to 
elicit  evidence  for  use  in  the  trial  merely, — an  assumption  for 
which  there  is  no  foundation  in  the  record.  The  examination 
occurred  more  than  a  year  before  the  trial.  Had  it  not  been  for 
treatment  of  the  ailment,  the  fact  could  and  should  have  been 
elicited  when  the  witness  was  under  cross-examination.  There 
was  no  error  in  refusing  to  exclude  the  evidence.  Northern  P, 
R.  Co.  v.  Urlin,  158  U.  S.  271-275,  39  L.  ed.  977-981,  15  Sup. 
Ct.  Rep.  840.  See  also  Fleming  v.  Springfield,  154  Mass.  620- 
522,  26  Am.  St.  Eep.  268,  28  N.  E.  910. 

3.  There  was  no  error  in  refusing  to  direct  a  verdict  for  de- 
fendant at  the  close  of  the  evidence.     The  court  charged  the 
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jury  that  there  was  no  evidence  of  actionable  negligence  on  the 
part  of  the  defendant  prior  to  the  time  that  plaintiff  went  or 
was  driven  on  the  track ;  and  that  the  only  negligence  contended 
for  by  plaintiff  on  the  part  of  the  defendant  is  in  failing  to  use 
reasonable  care  in  stopping  the  car  after  the  motorman  saw 
the  team  upon  the  track ;  and  question  as  to  the  headlight  or  the 
speed  of  the  car  had  been  eliminated.  There  was  a  conflict  in 
the  evidence  on  the  issne,  relating  to  the  distance  of  the  car 
when  the  wagon  reached  the  track,  and  whether  the  car  could 
have  been  stopped  in  time,  under  the  circumstances,  to  pre- 
vent the  collision,  by  the  exercise  of  ordinary  care.  It  cannot 
be  said  that  but  one  reasonable  conclusion  could  be  arrived  at 
from  the  evidence,  and  that  conclusion  in  favor  of  the  defend- 
ant. Under  no  other  conditions  could  the  court  take  the  case 
from  the  jury.  Moreover,  the  jury  had  been  permitted  to  visit 
the  scene  of  the  accident  and  view  the  surroundings,  which  had 
remained  unchanged. 

4.  The  first  special  instruction  given  for  the  plaintiff  sub- 
mitted this  issue  fairly  to  the  jury,  and  the  exception  to  it  was 
not  well  taken. 

5.  The  defendant's  sixth  special  instruction  reads  as  follows : 
"The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  injury  was  caused  by  the  concurrent 
negligence  of  the  motorman  and  either  the  plaintiff  or  Smith, 
due  to  each  failing  to  keep  a  proper  lookout  or  otherwise,  they 
must  find  for  the  defendant,  even  though  they  may  think  the 
motorman  was  more  to  blame  than  either  Smith  or  Fincham," 

The  court  modified  this  instruction  by  striking  out  the  words 
which  have  been  italicized,  for  convenience,  in  copying  it ;  and 
to  this  modification  exception  was  taken;  no  special  ground 
of  objection  being  stated.  There  was  no  error  in  the  modifi- 
cation. There  was  no  question  of  comparative  negligence.  The 
court  had  given  an  instruction  for  the  defendant  to  the  effect 
that  there  was  no  actionable  negligence  on  the  part  of  the  de- 
fendant prior  to  the  time  that  plaintiff  went  or  was  driven  upon 
the  track.  Again,  in  stating  the  issue  it  was  said:  "It  elimi- 
nates every  other  question  of  negligence  except  that  of   the 
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defendant,  after  its  motorman  had  seen  the  position  that  plain- 
tiff was  in.  If  he  was  negligent  in  stopping  the  car,  if  he  had 
time,  then  there  was  negligence."  It  was  added  that  the  de- 
fendant owed  no  duty  to  foresee  his  negligence  in  going  upon  the 
track,  nor  until  the  motorman  saw  that  the  wagon  was  being 
actually  driven  upon  the  tracks  at  a  point  where  collision  could 
not  be  avoided,  unless  the  car  could  be  stopped;  or  too  late  to 
stop  the  car,  or  the  motorman  used  all  the  means  at  hand  to  stop 
but  failed,  the  verdict  should  be  for  the  defendant.  Also  the 
jury  were  charged  that  if  the  injury  was  caused  by  the  concur- 
rent negligence  of  the  motorman  and  the  plaintiff  or  his  driver, 
due  to  each  failing  to  keep  a  proper  lookout,  or  otherwise,  the 
verdict  must  be  for  the  defendant. 

6.  The  last  assignment  of  error  is  on  the  refusal  of  the  de- 
fendant's seventh  special  instruction : 

**The  court  instructs  the  jury  that  preponderating  proof  that 
the  defendant  was  negligent  in  trying  to  stop  its  car  after  dis- 
covering the  plaintiff's  peril,  and  that  such  negligence  contrib- 
uted essentially  to  the  injury  of  the  plaintiff  at  the  time,  place, 
and  manner  therein  set  forth,  are  essential  to  the  plaintiff's 
right  to  recover,  and  if  the  evidence  fails  to  preponderate  on 
either  of  these  points  in  favor  of  the  plaintiff,  or  is  equally 
balanced  on  either  of  these  points,  or  preponderates  in  favor 
of  the  defendant  on  either  of  these  points,  then  their  verdict 
must  be  in  favor  of  the  defendant." 

Instead,  the  court  gave  the  following: 

"The  court  instructs  the  jury  that  burden  of  proof  is  upon 
the  plaintiff  to  establish  that  the  defendant  was  negligent  in  try- 
ing to  stop  its  car  after  discovering  the  plaintiff's  peril,  and 
that  such  negligence  contributed  essentially  to  the  injury  of  the 
plaintiff  at  the  time,  place,  and  manner  set  forth  in  the  plain- 
tiff's declaration,  and  if  the  evidence  fails  to  sustain  such  bur- 
den of  proof  on  either  of  these  points  in  favor  of  the  plaintiff, 
or  is  equally  balanced  on  either  of  these  points,  or  preponder- 
ates in  favor  of  the  defendant  on  either  of  these  points,  then 
their  verdict  must,  be  in  favor  of  the  defendant." 

We  perceive  no  substantial  difference  in  meaning  between  the 
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two  instructions.  But  all  possible  misunderstanding  by  the 
jury  was  prevented  by  the  language  of  the  general  charge. 
Therein  the  jury  were  charged  that  if  plaintiff  negligently 
drove  on  the  tracks,  and  the  motorman  negligently  ran  into 
him,  and  the  negligence  of  each  was  concurrent,  then  the  plain- 
tiff could  not  recover,  'T^ecause  the  burden  is  upon  the  plaintiff 
to  establish  his  case  by  a  preponderance  of  the  evidence."  The 
instruction  before  given  had  told  them  that  if  the  evidence  was 
equally  balanced,  the  verdict  must  be  for  the  defendant. 

We  are  satisfied  that  the  evidence  was  such  as  to  require  its 
submission  to  the  jury,  and  that  the  charge  of  the  court  fairly 
embodied  the  governing  principles  of  the  law  that  have  been 
declared  by  this  court  in  like  cases.  See  Washinffton  R,  £ 
Electric  Co.  v.  Cvllember,  39  App.  D.  C.  316,  and  cases  there- 
in cited. 

The  judgment  is  affirmed  with  costs.  Affirmed. 


LOCKWOOD  V.  RUCKER. 


Appeal  and  Ebbob;  Vbbdict  on  GoNFucnirQ  Evidknce;  Bxwiew  ov. 

1.  A  verdict  upon  conflicting  evidence  cannot  be  reviewed  upon  appeal. 

2.  Lookioood  v.  Rucker,  34  App.  D.  C.  376,  applied  and  followed. 

No.  2519.     Submitted  April  11,  1913.     Decided  May  5,  1913. 

Heabino  on  an  appeal  by  the  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
in  an  action  on  a  contract  for  division  of  attorneys'  fees. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Robeson  and  Mr.  Charles  A.  Keigwin  for 
the  appellant 
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Mr,  Charles  Poe,  Mr.  Samuel  A.  Putman,  and  Mr.  Charles 
A.  Maxwell  for  the  appellee. 

Mr.  Justice  Van  Obsdel  delivered  the  opinion  of  the  Court: 

This  case  was  here  before.  34  App.  D.  C.  376.  The  facts 
are  substantially  the  same  as  set  forth  in  our  former  opinion. 
The  error  upon  which  we  reversed  that  judgment  was  not 
repeated  in  the  present  trial.  Appellant  was  permitted  to  testi- 
fy, perhaps  more  than  was  proper  under  the  statute,  in  relation 
to  the  interview  on  which  that  case  turned.  We  are  of  opinion 
that  this  evidence  reduced  the  question  of  appellant's  liability 
to  an  issue  of  fact  for  the  jury.  The  case  was  tried  and  sub- 
mitted without  prejudicial  error,  and  resulted  in  a  verdict  in 
favor  of  appellee. 

The  judgment  i&  affirmed   with  costs.  Affirmed. 

A  motion  by  the  appellant  for  the  allowance  of  a  writ  of 
error  from  the  Supreme  Court  of  the  United  States  was  denied 
May  26,  1913.  The  mandate  was  on  motion  of  the  appellant 
stayed  pending  a  petition  to  the  Supreme  Court  of  the  United 
States  for  the  writ  of  certiorari. 


EE  ROWE. 


Patents;   Patent abilttt;  Pbocess  Claims;  Pbiob  Appabatus  Patent. 

Where  the  claims  of  an  applicant  for  a  process  and  a  prior  patent  to  him 
for  an  apparatus  disclose  but  one  invention,  but  one  patent  can  issue, 
and  the  invention  covered  by  such  prior  patent  for  an  apparatus  is 
not  made  different  so  as  to  be  patentable  as  a  process,  by  merely 
designating  it  such  in  claims  which  do  not  disclose  another  inven- 
tion, but  merely  state  in  different  words  the  invention  covered  by  the 
prior  patent.     (Citing  Re  Creveling,  25  App.  D.  C.  530-535.) 
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No.  831.    Patent  Appeals,     Submitted   January   13,   1913.     Decided   May 

13,  1913. 

HEARING  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  denying  an  application  for  a  patent.        Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Otto  R.  Bamett  and  Mr,  Percival  H.  Truman  for  appel- 
lant. 

Mr.  William  R.  Ballard  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Suepabd  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  by  George  H.  Rowe  from  a  decision  of 
the  Commissioner  of  Patents  denying  an  application  for  a 
patent  for  a  method  of  producing  a  succession  of  striking  im- 
pulses, having  eleven  claims ;  the  following  three  of  which  suffi- 
ciently disclose  the  subject-matter  of  the  invention: 

I.  The  method  of  producing  a  succession  of  striking  im- 
pulses which  consists  in  providing  an  impact  element  and  a 
driving  element  therefor,  imparting  movement  to  the  latter 
element,  and  causing  magnetic  attraction  to  exist  between  said 
elements  which  yieldingly  or  impositively  connects  the  impact 
element  to  the  driving  element 

6.  The  method  of  producing  a  succession  of  striking  im- 
pulses which  consists  in  providing  an  impact  element  and  a 
driving  element  therefor,  imparting  movement  to  the  latter 
element,  causing  magnetic  attraction  to  exist  between  said 
elements  which  yieldingly  or  impositively  connects  the  impact 
element  to  the  driving  element,  and  varying  the  strength  of 
said  magnetic  attraction  so  as  to  vary  the  force  of  the  blows 
delivered. 

II.  The  method  of  producing  a  succession  of  striking  im- 
pulses which  consists  in  providing  an  impact  element  and  a 
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driving  element  therefor,  causing  the  latter  element  to  be  recip- 
rocated, causing  a  magnetic  attraction  to  exist  between  said 
elements  which  yieldingly  or  impositively  connects  the  impact 
element  to  the  driving  element,  arresting  the  movement  of  said 
elements  while  the  other  continues  to  move,  and  maintaining 
said  magnetic  attraction  between  said  elements  after  the  move- 
ment of  said  arrested  elements  has  ceased. 

Assuming  that  these  are  proper  method  claims,  they  were 
denied  because  they  are  merely  a  statement  in  different  words 
of  the  invention  covered  by  a  prior  patent  issued  to  applicant 
July  28,  1908.  In  his  decision  the  Commissioner  said:  *'The 
claims  in  the  patent  are  in  the  form  of  apparatus  claims  while 
all  of  the  appealed  claims  purport  to  cover  a  process.  Applicant 
seems  to  take  the  position  that  this  is  sufficient  to  show  that 
the  appealed  claims  cover  an  invention  different  from  that 
covered  in  his  earlier  patent,  and  cites  several  cases  in  which 
the  courts  have  recognized  process  and  apparatus  as  distinct 
inventions.  There  can  be  no  doubt  that  a  process  and  an 
apparatus  for  carrying  it  out  may  be,  and  very  frequently  are, 
separate  inventions,  and  they  may  be  more  or  less  closely  re- 
lated depending  upon  circumstances.  But  it  is  also  true 
that  in  many  instances  where  a  single  invention  of  a  broad 
nature  has  been  made,  there  is  an  attempt  to  cover  the  invention 
by  both  process  and  apparatus  claims." 

We  concur  in  this  statement.  An  invention  is  not  made  dif- 
ferent by  the  mere  fact  that  one  is  disclosed  in  a  claim  for 
an  apparatus  and  the  other  one  in  form  of  a  method  or  process. 
Where  the  one  invention  is  disclosed,  but  one  patent  can  issue. 
Re  Creveling,  25  App.  D.  C.  530-535. 

Agreeing,  as  we  do,  in  the  conclusions  of  the  Office  tribunals 
that  there  is  but  one  invention  disclosed  in  the  patent  and  the 
application,  we  regard  it  as  unnecessary  to  discuss  the  ques- 
tion further.  The  decision  is  affirmed;  and  this  decision  will 
be  certified  to  the  Commissioner  of  Patents.  Affirmed. 

Mr.  Justice  Van  Obsdel  did  not  sit  with  the  court  in  the 
hearing  and  determination  of  this  appeal. 
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GREEN  V.  UNITED  STATES. 


CintiNAL  Law;  Pleading;  Rape;  Constitutional  Law; 

1.  Where  a  statute  permits  the  plea  of  guilty,  and  such  plea  is  accepted 

and  entered  by  the  court  in  a  criminal  case,  it  is  the  highest  kind  of 
conviction  of  which  the  case  admits,  and  in  that  instance  there  is 
nothing  left  for  the  court  but  to  enter  judgment. 

2.  Under  Code  D.  C.  sec.  808  (31  Stat,  at  L.  1322,  chap.  854),  providing 

that  the  punishment  for  rape  shall  be  imprisonment  for  not  less  than 
^ve  nor  more  than  thirty  years,  except  that  in  any  case  the  jury  may 
add  to  their  verdict,  if  it  be  guilty,  the  words,  "with  the  death  pen- 
alty," in  which  case  the  punishment  shall  be  death  by  hanging,  and 
if  the  jury  fail  to  agree  as  to  the  punishment,  the  verdict  of  guilty 
shall  be  received,  and  the  punishment  shall  be  imprisonment  as 
above  provided, — the  court  in  a  prosecution  for  that  crime  must  have 
the  verdict  of  the  jury  upon  which  to  base  its  judgment,  and  is  there- 
fore without  power  to  accept  a  plea  of  guilty. 

3.  Code  D.  C.  sec.  808,  providing  the  punishment,  and  the  manner  of  fixing 

the  same,  for  rape  in  the  District  of  Columbia,  denies  a  defendant  no 
constitutional  right  in  so  far  as  it  deprives  him  of  the  right  to  plead 
guilty,  as  he  is  still  accorded  the  constitutional  safeguard  of  a  trial 
by  jury. 

No.  2532.     Submitted  May  6,  1913.     Decided  May  14,  1913. 

Heabing  on  an  appeal  by  the  accused  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  convicting  him 
of  rape  with  the  death  penalty.  Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Oeorge  H.  MacDonald  and  Mr.  Benjamin  L.  Ouskins 
for  the  appellant 

Mr.  Clarence  R.  Wilson,  United  States  Attorney  for  the 
District  of  Columbia,  for  the  appellee. 
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Mr.  Justice  Van  Oesdel  delivered  the  opinion  of  the  Court : 

Appellant  Nathaniel  Green,  defendant  below,  was  indicted 
for  the  crime  of  rape  in  the  supreme  court  of  the  District 
of  Columbia.  On  arraignment  defendant  pleaded  guilty, 
which  plea  was  refused  by  the  court,  and  he  was  tried  by  a 
jury  as  upon  a  plea  of  not  guilty.  The  jury  returned  a  verdict 
of  guilty,  with  the  death  penalty.  The  court  accordingly 
sentenced  the  defendant  to  be  executed.  Exception  was  taken 
to  the  refusal  of  the  court  to  accept  a  plea  of  guilty,  which 
is  the  only  question  presented  for  review. 

Section  808  of  the  District  Code  (31  Stat,  at  L.  1322,  chap. 
854)  provides:  ^'Whoever  has  carnal  knowledge  of  a  female 
forcibly  and  against  her  will,  or  carnally  knows  and  abuses  a 
female  child  under  sixteen  years  of  age,  shall  be  imprisoned 
for  not  less  than  five  nor  more  than  thirty  years:  Provided, 
that  in  any  case  of  rape  the  jury  may  add  to  their  verdict,  if 
it  be  guilty,  the  words,  ^with  the  death  penalty,'  in  which  case 
the  pimishment  shall  be  death  by  hanging:  Provided,  further, 
that  if  the  jury  fail  to  agree  as  to  the  punishment,  the  verdict 
of  guilty  shall  be  received,  and  the  punishment  shall  be  im- 
prisonment as  provided  in  this  section." 

Much  has  been  said  at  bar  in  an  exceptionally  able  brief  by 
counsel  for  defendant  of  the  right  of  a  defendant  to  plead 
guilty  in  a  capital  case  when  there  is  no  statutory  provision 
to  the  contrary,  and  thus  avoid  an  issue  for  trial  by  jury.  It 
is  unnecessary  to  determine  whether  a  defendant,  in  the  ab- 
sence of  a  law  to  the  contrary,  has  the  right  to  enter  a  plea 
of  guilty  in  a  criminal  proceeding.  Where  the  statute  permits 
the  plea  of  guilty,  and  such  a  plea  is  accepted  and  entered  by 
the  court  in  a  criminal  case,  it  is  the  highest  kind  of  conviction 
of  which  the  case  admits.  In  that  instance,  there  is  nothing 
left  for  the  court  but  to  award  judgment.  In  this  case,  how- 
ever, we  are  confronted  by  a  statutory  provision  which  we 
think  in  effect  forbids  the  acceptance  of  a  plea  of  guilty  for 
the  crime  of  rape  in  t.iis  District.  Section  808,  supra,  spe- 
cifically provides  that  "in  any  case  of  rape"  the  jury  may 
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impose  the  death  penalty.  As  further  evidence  of  the  intention 
of  Congress  that  all  such  cases  shall  be  tried  to  a  jury,  the 
second  proviso  imposes  the  smaller  punishment  upon  a  verdict 
of  guilty  where  a  jury  are  unable  to  agree  as  to  the  imposition 
of  the  death  penalty.  The  statute,  in  other  words,  admits  of 
one  of  three  different  verdicts:  guilty,  without  assessment  of 
the  death  penalty,  in  which  case  the  court  imposes  a  sentence 
of  imprisonment  in  his  discretion  of  from  five  to  thirty  years; 
guilty,  with  the  death  penalty,  when  the  court  must  pass  judg- 
ment of  death  by  hanging ;  and  guilty,  with  division  of  opinion 
in  the  jury  as  to  the  imposition  of  the  death  penalty,  in  which 
case  the  court  shall  pass  judgment  as  in  the  first  instance ;  but 
in  all  cases  the  court  must  have  the  verdict  of  the  jury  upon 
which  to  base  its  judgment. 

In  Indiana,  where  the  statute  in  capital  cases  prescribes 
the  punishment  of  death  or  imprisonment  in  the  discretion  of 
the  jury,  it  has  been  held  that  a  defendant  in  a  capital  case 
must  be  tried  by  jury,  and  if  a  plea  of  guilty  is  entered,  a  jury 
must  still  try  the  issues  to  determine  the  degree  of  punishment. 
WaHner  v.  ^State,  102  Ind.  51,  5  Am.  Crim.  Rep.  178,  1  N. 
E.  65.  The  difference  between  the  Indiana  statute  and  the 
one  under  consideration  is  that  there  the  whole  question  of 
punishment  is  left  to  the  jury,  while  here  the  question  of 
punishment  is  with  the  court,  except  in  such  cases  as  the  jury 
may  assess  the  death  penalty.  It  logically  follows  that  to  de- 
termine those  cases,  each  case  must,  of  necessity,  be  submitted 
to  a  jury.  The  court  is  therefore  without  power  to  accept  a 
plea  of  guilty  upon  an  indictment  charging  rape  in  this  Dis- 
trict. 

Statutes  depriving  a  defendant  of  the  right  to  plead  guilts*, 
where  the  alternative  punishment  of  death  or  imprisonment  is 
left  to  the  discretion  of  the  jury,  are  upheld  upon  the  theory 
that  he  cannot  be  prejudiced,  in  that  the  constitutional  safe- 
guard of  a  trial  by  jury  is  accorded  him.  Under  the  present 
statute,  however,  when  defendant  was  deprived  of  the  rij^ht 
to  plead  guilty,  it  became  possible,  as  it  does  in  all  cases  of 
rape  in  this  District,  for  the  jury  to  impose  the  death  penalty, 
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whereas,  could  he  have  pleaded  guilty,  the  court  could  have 
imposed  only  the  punishment  of  imprisonment.  The  impo- 
sition of  this  limitation  upon  a  person  charged  with  crime  is 
within  the  power  of  Congress,  and  deprives  a  defendant  of  no 
constitutional  right.  If  a  plea  of  guilty  may  be  accepted  under 
the  present  statute,  it  places  it  within  the  power  of  defendants, 
in  just  such  cases  as  the  jury  would  be  likely  to  assess  the 
higher  punishment,  to  escape  such  punishment  by  entering  a 
plea  of  guilty,  thereby  nullifying  the  whole  intent  of  Con- 
gress. 

The  absurdities  to  which  the  contention  of  counsel  for  de- 
fendant would  lead  are  well  expressed  in  the  opinion  of  the 
learned  trial  judge  as  follows:  "The  contention  of  the  defend- 
ant is  that  there  was  no  issue  to  be  submitted  to  the  jury,  in- 
asmuch as  his  plea  admitted  his  guilt;  that  hence  there  could 
be  no  verdict  and  consequently  no  addition  of  the  death  penalty. 
His  construction  of  the  statute  is  that  the  legislature  said  to 
him,  'If  you  will  plead  guilty,  you  shall  be  imprisoned  only; 
if  you  plead  not  guilty,  and  are  found  guilty  by  the  jury,  you 
may  be  hanged;'  that,  faced  with  this  alternative,  he  plead 
guilty  and  is  entitled  to  the  milder  punishment  Is  that  a 
construction  that  can  properly  and  legally  be  placed  upon 
the  statute?  Is  it  legitimate  to  suppose  that  the  legislature 
has  put  a  penalty  upon  pleading  not  guilty?  Would  a  legis- 
lature have  a  constitutional  right  to  penalize  an  accused  person 
for  pleading  not  guilty?  Suppose  the  legislature  should  say, 
'The  punishment  of  this  crime  shall  be  imprisonment  only,  if 
the  accused  will  confess  his  guilt  in  open  court,  but  if  he 
will  not  confess,  and  insists  upon  the  government  proving  its 
case  against  him,  then,  in  case  he  is  convicted,  he  shall  be 
hanged.'  Would  such  an  act  be  constitutional?  Could  any 
court  in  such  circumstances  ever  have  any  assurance  that  a 
plea  of  guilty  was  a  voluntary  plea?  If  a  judge  should  say 
to  the  accused,  'If  you  will  plead  guilty,  I  will  give  you  a 
lighter  sentence  than  I  shall  give  you  if  you  plead  not  guilty, 
and  are  convicted,'  what  would  be  the  result?  Any  sentence 
passed  upon  a  plea  of  guilty  thus  obtained  would  be  set  aside. 
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Can  we  then  suppose  that  the  legislature  intended  to  do  such 
a  thing?  Nobody  doubts  the  right  and  power  of  the  legis- 
lature to  require  the  guilt  of  the  accused  to  be  ascertained  by 
the  verdict  of  a  jury,  even  if  he  pleads  guilty.  The  only  ques- 
tion is  whether  it  has  exercised  that  power  in  the  case  of  this 
statute.  If  we  say  that  it  has  not, — if  we  hold  that  it  has 
offered  the  accused  a  reward  for  pleading  guilty,  or  threatened 
him  with  severer  punishment  if  he  shall  require  the  case  to 
be  proved  against  him,  then  we  must  hold  that  the  provision  is 
unconstitutional  and  void  as  violating  the  clause  of  the  Fed- 
eral Constitution  in  the  6th  Article  of  Amendment,  which 
guarantees  that  'in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury.'  For  how  can  one  be  said  to  be  left  in  the  free  enjoyment 
of  a  jury  trial  when  the  statute  subjects  him  to  a  severer 
punishment  on  being  found  guilty  by  a  jury  than  when  he  is 
adjudged  guilty  on  his  own  plea?" 

The  judgment  is  aflSrmed.  Affirmed. 


FIRST  NATIONAL  BANK  v.  FOX 


Bill  of  Exceptions;  CJonsolidation  op  Actions;  Principal  and  A^brt; 
Banks  and  Banking;  Bills  and  Notes;  Contracts;  Pabol  Evi- 
dence; Fraud;  Pleading;  Estoppel. 

1.  Under  the  practicie  existing  in  the  District  of  Ck>lumbia  of  embracing  all 

exceptions  within  a  single  bill,  an  entire  bill  of  exceptions  will  not  be 
stricken  from  the  record  merely  because  it  contains  some  exceptions 
in  violation  of  rule  5,  sec.  4,  of  this  court,  but  those  exceptions 
properly  before  the  court  will  be  considered,  and  those  not  within  the 
rule  will  be  disregarded.  (Construing  sec.  921,  Rev.  Stat.  U.  S.  Comp. 
Stat.  1901,  p.  686,  and  citing  Bowen  v.  Eowenstein,  39  App.  D.  C. 
167.) 

2.  The  supreme  court  of  the  District  of  Columbia  acts  within  the  discre- 

tion reposed  in  it  by  sec.  921,  Rev.  Stat.,  and  properly  consolidates 
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two  cases  wbere  there  are  separate  plaintiffs  against  a  single  de- 
fendant to  recover  on  separate  notes  given  at  the  same  time  and  in 
the  same  transaction,  and  the  defense  to  the  notes  is  the  same,  and 
the  witnesses  and  testimony  are  practically  the  same  in  both  cases, 
and  in  selecting  the  jury  the  parties  are  each  accorded  the  full  num- 
ber of  challenges. 

3.  Where  a  bank  which  held  collateral  to  secure  the  payment  of  a  promis- 

sory note  discounted  by  it,  in  order  to  evade  a  law  which  prohibited  it 
from  suing  as  an  innocent  holder  an  indorser,  while  holding  security, 
delivered  the  collateral  to  its  attorney,  the  latter  is  its  agent,  and 
his  possession  is  that  of  the  bank. 

4.  A  bank  which  discounted  a  note  before  maturity  without  notice  of  an 

alleged  defense  against  its  indorser,  and  thereafter,  with  full  notice 
of  such  alleged  defense  and  for  the  exclusive  purpose  of  avoiding  the 
same,  entered  into  an  arrangement  with  its  indorser  to  have  suit 
brought  in  the  name  of  the  bank,  through  his  attorneys,  at  his  ex- 
pense, and  for  his  sole  benefit,  having  first  been  placed  by  him  in  a 
position  to  be  paid  without  necessity  of  suit  and  regardless  of  the 
result  of  the  proposed  litigation, — sues  as  a  mere  accommodation 
to  the  indorser,  and  not  as  an  innocent  holder,  although  it  so  ac- 
quired the  note,  and  the  action  is  therefore  subject  to  any  defense 
available  against  the  indorser. 

5.  Although  a  contract  is  in  writing  and  its  terms  cannot  be  varied  by 

parol  evidence,  such  evidence  of  false  and  fraudulent  representations 
made  to  induce  the  contract  is  admissible  to  defeat  its  enforcement 
by  one  of  the  original  parties,  or  one  substituted  for  the  purpose  of 
excluding  the  defense  of  fraud. 

6.  Fraud  as  a  defense  to  an  action  on  a  written  contract  is  available  with- 

out pleading  it  specially. 

7.  The  vendee  of  a  steam  yacht,  when  sued  in  an  action  of  assumpsit  on 

a  promissory  note  given  as  part  of  the  purchase  price  of  the  vessel, 
is  not  estopped  to  defend  on  the  ground  of  fraud  in  the  procurement 
of  the  contract  of  sale  by  a  subsequent  agreement  between  himself 
and  the  vendor  for  the  delivery  of  the  vessel  by  the  latter,  which 
provides  that  nothing  contained  in  it  shall  in  any  way  affect  any 
other  agreement  between  the  parties,  and  which  was  entered  into 
at  a  time  when  the  vendee  was  not  fully  advised  of  the  alleged  fraud 
of  the  vendor  in  the  making  of  the  original  contract. 

8.  Where,  in  an  action  of  assumpsit  on  a  promissory  note  given  as  part 

of  the  purchase  price  of  a  steam  yacht,  the  defense  was  fraud  in  the 
procurement  of  the  contract  of  sale,  evidence  by  defendants  of  the  price 
for  which  the  vessel  sold  at  a  judicial  sale  a  few  we^'ks  after  its 
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delivery  to  them,  and  at  a  private  sale  about  a  year  later,  two  oc- 
casions not  far  remote  from  the  date  of  the  transaction  in  issue,  and 
of  its  condition  about  eighteen  months  after  its  sale  to  them,  was 
properly  admitted  as  tending  to  establish  the  value  of  the  vessel, 
and  its  condition  at  the  time  of  the  sale,  it  appearing  that  no  re- 
pairs had  been  made  on  it  during  the  period  covered  by  the  evidence. 

No.  2437.     Submitted  January  14,  1913.     Decided  May  26,  1913. 

Hearing  on  a  motion  to  dismiss  or  affirm  a  judgment  for  the 
defendant  of  the  Supreme  Court  of  the  District  of  Columbia, 
upon  verdict,  in  an  action  upon  a  promissory  note,  a  motion 
by  the  appellee  to  strike  the  bill  of  exceptions  from  the  record 
having  theretofore  been  granted  by  this  court. 

Order  striking  out  the  bill  of  exceptions  set  aside,  the  appeal 
considered  on  its  merits,  and  the  judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  8,  Worthington,  Mr.  Henry  F.  Woodward,  and  Mr. 

C.  8.  Frailey  for  the  appellant. 

Mr.  J.  J.  Darlington  for  the  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court: 

This  cause  was  originally  submitted  upon  the  merits  and 
upon  a  motion  by  Edmimd  K.  Fox,  appellee,  to  strike  the  bill 
of  exceptions  from  the  record,  for  the  reason  that  it  was  pre- 
pared in  violation  of  sec.  4,  rule  5,  of  this  court  Upon  con- 
sideration, the  court  struck  out  the  bill  of  exceptions  (39  App. 

D.  C.  477),  and  we  are  now  confronted  with  a  motion  to  affirm 
or  dismiss. 

More  mature  reflection  convinces  us  that,  while  it  is  undoubt- 
edly within  the  power  of  the  court  to  strike  a  bill  of  exceptions 
from  the  record  for  failure  to  comply  with  the  rule,  a  more 
just  and  equitable  practice  can  be  adopted  which  will  equally 
well  accomplish  the  enforcement  of  the  rule.     In  this  view  of 
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the  case,  the  order  heretofore  made  striking  the  bill  of  excep- 
tions from  the  record  will  be  vacated  and  set  aside,  and  the 
case,  in  so  far  as  proper  under  the  rule,  will  be  disposed  of 
on  its  merits. 

At  common  law,  each  exception  was  preserved  in  a  separate 
bill  of  exceptions,  but  under  our  practice  all  exceptions  are 
embraced  within  a  single  bill.  It  may  well  be  that  a  bill  may 
contain  some  exceptions  in  exact  compliance  with  the  rule, 
and  others  in  violation  of  it.  We  think,  therefore,  that  in  such 
a  case  those  exceptions  properly  before  us  should  be  considered, 
and  those  not  within  the  rule  should  be  disregarded.  Bowen 
V.  Howenstein,  39  App.  D.  C.  167. 

This  is  an  action  in  assumpsit  upon  the  first  of  three  promis- 
sory notes,  bearing  date  Aiigust  17,  1908,  made  by  defendant 
Umbenhauer  to  the  order  of  defendant  Fox,  and  indorsed  by 
him  to  one  Orren  G.  Staples.  One  of  the  notes  for  $4,000, 
payable  four  months  after  date,  was  indorsed  by  him  to  the 
appellant  bank,  plaintiff  below.  The  notes  were  given  in  con- 
sideration of  the  purchase  price  of  a  vessel  known  as  the  Yacht 
Idler,  sold  by  Staples  to  defendants.  The  defense  is  interposed 
that  the  sale  was  induced  by  the  fraudulent  representations  of 
Staples,  and  that  plaintiff  bank  is  not  such  an  innocent  holder 
in  due  course  as  to  exclude  the  defense  against  it.  The  jury 
returned  a  verdict  for  defendants,  and  from  the  judgment  this 
appeal  was  taken. 

Forty-seven  separate  assignments  of  error  are  set  forth  by 
counsel  for  appellants,  which,  however,  are  grouped  under 
seven  heads: 

1.  In  consolidating  this  case  with  a  similar  suit  against  the 
same  defendants  brought  by  B.  F.  Edwards,  to  whom  another 
of  the  notes  had  been  indorsed. 

2.  In  admitting  against  the  plaintiff  any  evidence  of  repre- 
sentations alleged  to  have  been  made  at  the  sale  of  the  vessel. 

3.  In  admitting  testimony  of  oral  statements  and  alleged 
warranties  not  found  in  the  written  contracts  of  sale  of  the 
Tessel. 

4.  In  ruling  in  substance  that  the  oral  statements  alleged 

VoL  XL.— 28. 
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were,  if  untrue,  BuflScient  to  defeat  the  action,  and  that  the  de- 
fendant was  not  bound  to  ordinary  care  to  inform  himself  in 
the  premises. 

6.  In  ruling  that  the  Montreal  agreement  made  after  de- 
fendant had  been  informed  that  the  vessel  was  not  seaworthy  or 
equipped  for  ocean  service  did  not  so  confirm  the  purchase  as 
to  estop  defendant  from  the  defense  made  by  him. 

6.  In  admitting  evidence  of  the  sales  made  of  the  vessel 
after  her  delivery  in  Philadelphia  as  agreed,  and  of  her  condi- 
tion eighteen  months  and  more  after  the  transaction  here  in 
question. 

7.  In  the  court's  rulings  upon  other  incidental  questions  of 
evidence  and  of  instructions,  as  pointed  out  in  the  assignment 
of  errors. 

No  error  was  committed  in  consolidating  the  two  cases  in 
a  single  trial.  Section  921,  Kev.  Stat.  U.  S.  Comp.  Stat  1901, 
p.  686,  provides:  "When  causes  of  a  like  nature  or  relative 
to  the  same  question  are  pending  .before  a  court  of  the  United 
States,  or  of  any  Territory,  the  court  may  make  such  orders 
and  rules  concerning  proceedings  therein  as  may  be  conform- 
able to  the  usages  of  courts  for  avoiding  unnecessary  costs  or 
delay  in  the  administration  of  justice,  and  may  consolidate 
said  causes  when  it  appears  reasonable  to  do  so."  There  were 
separate  plaintiffs  against  a  single  defendant  to  recover  on 
separate  notes  given  at  the  same  time  and  in  the  same  trans- 
action. In  this  case,  the  cashier  and  attorney  of  the  plaintiff 
bank  testified  to  the  circumstances  under  which  it  acquired 
the  note.  In  the  Edwards  Case,  Edwards  testified  regarding 
his  possession  of  the  note  sued  upon.  Aside  from  these  wit- 
nesses and  the  testimony  of  Staples,  the  evidence  of  about  forty 
witnesses  is  exactly  the  same  in  both  cases.  The  defense  to 
the  notes  is  the  same  in  both  cases.  In  selecting  the  jury  the 
parties  were  each  accorded  the  full  number  of  challenges.  In 
no  particular  can  the  consolidation  be  held  to  have  prejudiced 
plaintiff,  and  no  exception  to  the  consolidation  was  taken  by 
Edwards.  The  court  acted  clearly  within  the  discretion  re 
posed  in  it  by  the  statute. 
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That  plaintiff  was  not  in  position  to  bring  this  suit  as  an 
innocent  holder  of  the  note  in  due  course  is  evidenced  by  the 
testimony  of  Xorthup,  the  cashier  of  the  bank.  It  appears  that 
before  the  maturity  of  the  note,  Staples  wrote  Northup  the  fol- 
lowing letter:  "The  note  you  discounted  for  me,  with  Fox's 
indorsement,  will  be  due  on  the  18th  of  this  month.  I  wish 
you  would  send  it  to  the  Riggs  National  Bank  for  collection. 
I  presume  you  have  no  correspondents  here.  I  want  to  be 
sure  it  is  protested,  as  I  do  not  think  it  will  be  paid.  They 
are  trying  to  do  their  best  to  get  out  of  the  purchase  of  the 
Idler,  but  my  attorneys  tell  me  there  is  no  possible  chance,  as 
they  have  sworn  they  are  the  owners  and  they  bought  her,  and 
had  all  the  chances  to  examine  her  in  every  possible  way,  and 
if  the  note  is  not  paid,  I  would  like  to  have  you  put  it  in  the 
hands  of  A.  S.  Worthington  and  Henry  F.  Woodward,  my 
attorneys  here,  for  collection,  and  want  you  to  sue  it  in  your 
name  at  once.  If  necessary  I  would  send  the  same  amount 
to  your  bank,  or  send  you  a  note  with  my  indorsement.  They 
have  not  treated  me  at  all  well  here,  and  I  want  to  get  my 
pay.  Mr.  Avery,  at  Alexandria  bay,  can  tell  you  what  they 
have  attempted  to  do  with  me.  Of  course,  I  expect  to  stand 
by  you  in  every  way,  and  you  will  have  no  loss  whatever,  but 
to  protect  myself,  I  want  this  note  sued  at  once,  and  I  want 
to  be  sure  it  is  protested.  Mr.  Fox  is  a  large  real  estate  dealer 
here,  one  of  the  largest  in  the  city,  and  I  think  there  is  no 
doubt  about  his  responsibility." 

Northup  further  testified  that  while  the  money  referred  to 
in  the  letter  was  not  advanced  by  Staples,  it  would  have  been 
if  the  bank  had  insisted  upon  it;  that  the  bank  had  advanced 
nothing  toward  the  expenses  of  conducting  the  present  suit; 
that  the  bank  had  received,  under  an  agreement,  $10,500  in 
bonds,  worth  par,  from  Staples,  which  were  to  answer  as  se- 
curity for  the  debt  and  costs  and  as  collateral  for  the  pay- 
ment of  the  note;  that  under  an  agreement  with  Staples  the 
bonds  were  turned  over  to  one  Phelps,  the  attorney  for  the 
bank,  for  the  reason  that,  under  a  law  of  New  York,  "when 
a  bank  holds  security,  they  are  not  entitled  to  sue  the  indorser 
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and  collector  as  an  innocent  holder,  and  they  wanted  to  fix  it 
in  some  way  so  that  they  could  sue  Fox  and  still  hold  the  se- 
curity; and  that  witness  left  it  entirely  to  Phelps,  who  was 
the  attorney  for  the  bank.''  Phelps  being  the  agent  of  the 
bank  for  this  purpose,  the  bonds  were  in  law  in  the  possession 
of  the  bank.  Under  this  state  of  fact,  which  was  submitted 
to  the  jury,  and  found  to  be  true,  plaintiff  brought  the  suit 
merely  as  an  accommodation  to  Staples,  and  not  as  an  innocent 
holder  to  recover  its  money.  It  was  therefore  subject  to  any 
defense  that  was  available  against  Staples. 

But  it  is  urged  that  oral  testimony  of  alleged  false  repre- 
sentations by  Staples  was  inadmissible,  since  the  contract  was 
in  writing.  Staples  executed  to  defendants  a  bill  of  sale  of 
the  yacht  in  the  usual  form,  with  the  usual  warrant}'  as  to  title. 
The  evidence  of  false  representations  was  not  offered  to  vary 
the  terms  of  a  written  contract,  but  to  show  that  the  contract 
itself  was  induced  by  the  fraudulent  representations  of  the 
vendor  to  vendees,  who  testified  that  they  had  no  knowledge 
of  the  value  of  a  vessel  of  this  sort;  were  inexperienced  in 
dealing  in  or  handling  that  sort  of  property,  and  relied  entirely 
upon  the  representations  of  Staples.  While  it  is  well  settled 
that  a  covenant  of  warranty  cannot  be  added  to  a  written  agree- 
ment by  parol  evidence,  it  is  equally  well  established  that  false 
and  fraudulent  representations  made  to  induce  a  contract,  evi- 
denced by  a  written  agreement,  may  be  introduced  to  defeat  its 
enforcement.  The  elementary  principle  that  fraud  vitiates 
whatever  it  touches  is  not  overruled  by  the  doctrine  that  a  writ- 
ten contract  may  not  be  varied  by  evidence  of  contemporaneous 
oral  stipulations.  Where  a  party  is  fraudulently  induced  to 
enter  into  a  contract,  the  fraud  cannot  be  rendered  successful 
by  reducing  the  contract  to  writing.  When  an  innocent  party 
is  seeking  to  enforce  the  contract,  relief  may  be  had  against 
the  party  perpetrating  the  fraud  by  a  separate  action  for  de- 
ceit, but  where  the  original  party,  or  one  substituted  for  the 
purpose  of  excluding  the  defense  of  fraud,  is  seeking  the  en- 
forcement of  the  contract,  parol  evidence  of  the  fraudulent 
representations  used  to  induce  the  defendant  to  make  the  con- 
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tract  is  admissible  as  a  defense.  Withers  v.  Greene,  9  How. 
213,  13  L.  ed.  109;  Van  Buren  v.  Digges,  11  How.  461,  13  L. 
ed.  771 ;  Stillwell  &  B.  Mfg.  Co.  v.  Phelps,  130  U.  S.  520, 
32  L.  ed.  1035,  9  Sup.  Ct.  Kep.  601 ;  Oroff  v.  Hansel,  33  Md. 
161;  Field  v.  Austin,  131  Cal.  379,  63  Pac  692;  Frenzel  v. 
Miller,  37  Ind.  1,  10  Am.  Rep.  62.  The  defense  is  available 
without  pleading  it  specially.  Bell  v.  Sherida/n,  21  App.  D.  C. 
370. 

It  is  insisted  that  what  is  known  in  this  case  as  the  Montreal 
agreement  so  confirmed  the  contract  for  the  purchase  of  the 
vessel  as  to  estop  defendants.    That  agreement  was  as  follows : 

Montreal,  August  27th,  1908. 

I,  Orren  G.  Staples,  former  ownei-  of  the  steam  yacht  "Idler" 
recently  sold  to  Wm.  W.  Umbenhauer,  of  Philadelphia,  Penn- 
sylvania, and  Edmund  K.  Fox,  of  Washington,  District  of 
Columbia,  do  hereby  certify  that  in  consideration  of  the  pur- 
chase price  and  the  sum  of  $1  in  lawful  money,  I  hereby  agree 
to  deliver  in  Philadelphia,  Pennsylvania,  in  as  good  condition 
as  she  now  is  (natural  wear  and  tear  excepted),  said  steam 
yacht  "Idler,"  and  save  the  said  purchasers  harmless  of  any 
loss  occasioned  to  yacht  or  crew;  and  in  the  event  that  said 
boat  is  lost  at  sea,  or  any  trouble  should  arise  from  her  in- 
spection certificates  or  any  legal  forms  required,  or  should 
any  suits  be  filed  by  sailors  or  any  members  of  the  crew  or 
any  other  person  or  persons,  then,  in  any  of  said  events,  I  am 
to  be  liable  for  any  and  all  such  losses  or  damages,  as  the  boat  is 
to  be  delivered  to  the  said  owners  in  the  port  of  Philadelphia, 
Pennsylvania,  at  my  liability  and  responsibility,  according  to 
the  above,  and  a  certificate  of  inspection  is  to  be  furnished  by 
me  to  deliver  said  yacht  to  the  port  of  Philadelphia. 

I  further  agree  to.  pay  the  sum  of  three  hundred  dollars 
($300)  in  cash  towards  defraying  the  expenses  of  taking  the 
said  yacht  from  Quebec  to  Philadelphia,  Pennsylvania. 

I  further  agree  that  Captain  L.  G.  Davis  is  in  my  employ, 
and  that  I  am  to  pay  his  wages  during  the  voyage  in  question. 
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and  that  this  agreement  shall  not  in  any  way  aflFect  any  previous 
agreement  the  said  parties  have  made. 

Signed  and  sealed  in  the  presence  of  witnesses  this  twenty- 
seventh  day  of  August,  a.  d.,  1908. 

(Signed)     O.  G.  Staples. 

W.   W.   Umbenhauer. 
E.  K.  Fox. 
Witness: 

(Signed)     A.  William  Sperry. 

This  agreement  cannot  be  held  to  constitute  a  waiver  of  any 
defense  defendants  might  have  to  the  original  contract,  since  it 
clearly  appears  from  the  evidence  that  defendants  were  not  at 
the  time  of  its  execution  fully  advised  of  the  alleged  fraud 
perpetrated  by  Staples  in  inducing  the  making  of  the  original 
contract.  Besides,  it  is  expressly  stated  "that  this  agreement 
shall  not  in  any  way  affect  any  previous  agreement  the  said  par- 
ties have  made."  It  was  nothing  more  than  a  separate,  inde- 
pendent agreement  on  the  part  of  Staples  to  deliver  the  vessel  in 
Philadelphia,  and  to  be  liable  for  any  loss  or  damage  sustained 
on  the  journey.  It  had  no  relation  to  the  false  and  fraudulent 
representations  -alleged  to  have  been  made  by  Staples  as  an 
inducement  for  the  sale. 

Evidence  was  admitted  of  the  price  realized  for  the  yacht 
at  a  judicial  sale  a  few  weeks  after  its  arrival  in  Philadelphia; 
of  the  price  for  which  it  was  sold  at  private  sale  about  a  year 
later,  and  of  the  condition  of  the  yacht  eighteen  months  after 
the  sale  to  defendants.  The  admission  of  this  evidence  is  as- 
signed as  error.  It  appears  that  no  repairs  or  changes  were 
made  on  the  vessel  during  this  period.  Evidence,  therefore, 
as  to  its  condition,  was  competent  as  tending  to  establish  its 
condition  at  the  time  of  the  sale,  and  evidence  of  the  price  for 
which  it  sold  on  two  occasions  not  remote  from  the  date  of 
the  transaction  in  issue  was  competent  on  the  question  of  value. 

The  instructions  complained  of  and  the  remaining  assign- 
ments of  error  relate  to  the  sufficiency  of  the  evidence  to  support 
the  verdict.    For  the  reasons  stated  in  our  former  opinion,  these 
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exceptions  will  not  be  considered.     The  judgment  is  affirmed 
with  costs.  Affirmed. 

A  motion  by  the  appellant  for  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  was  denied  June  5,  1913; 
but  the  mandate  was  stayed  until  further  order  Jime  5,  1913. 


EDWARDS  V.  FOX. 


Bills  and  Notes. 

1.  Fir9t  Nat.  Bank  ▼.  Fo9,  tmte,  430,  referred  to. 

2.  The  evidence  on  the  question  whether  the  plaintiff  was  an  innocent 

holder  in  due  course,  of  a  promissory  note  sued  on,  held  properly 
submitted  to  the  jury. 

No.  2438.    Submitted  January  14,  1913.     Decided  May  26,  1913. 

Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  on  a  promissory  note.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Millcm  and  Mr.  R.  E.  L.  Smith  for  the  appellant 

Mr.  J.  J.  Darlington  for  the  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

This  case  was  tried  below  in  connection  with  First  Nat. 
Bank  v.  Fox,  No.  2437,  ante,  430,  and  is  a  suit  to  recover  upon 
the  last  of  the  notes  given  in  consideration  of  the  purchase  price 
of  the  yacht  "Idler." 
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It  differs  from  the  former  ease  only  on  the  question  of 
whether  appellant  was  an  innocent  holder  of  the  note  in  dne 
course.  The  evidence  on  this  question  presented  a  sufficient 
issue  of  fact  to  call  for  its  submission  to  the  jury.  It  was  prop- 
erly submitted,  and  the  jury  found  for  defendant.  The  remain- 
ing exceptions  to  the  rulings  of  the  trial  court,  and  the  con- 
dition of  the  bill  of  exceptions,  are  the  same  as  in  No.  2437. 

The  judgment,  therefore,  is  affirmed  with  costs. 

Affirmed. 


SABENS  V.  UNITED  STATES. 


HOMIOIIIB;    IllTOXIOATIOH;    MaUCB;    PBBMEDrTATIOK ;     ChABA    TO    JUBT; 

Questions  fob  Jubt;  BvnncNCE. 

1.  While  intoxication  constitutes  no  excuse  or  justification  for  crime  (cit- 

ing HarriB  y.  VfUted  States,  8  App.  D.  C.  20,  36  L.RJl.  465,  and 
LankPan  v.  United  States,  18  App.  D.  C.  348),  where  the  very 
essence  of  the  crime  is  made  to  depend  upon  the  condition  of  mind 
at  the  time  of  the  offense,  it  is  a  proper  subject  of  consideration  in 
the  determination  of  the  question  whether  a  particular  crime  has  been 
committed. 

2.  While  implied  malice  at  common  law  was  sufficient  to  make  an  offense 

murder,  under  sees.  709  and  800,  Code,  D.  C.  [31  Stat,  at  L.  1321, 
chap.  854],  which  require  proof  of  actual  malice,  implied  malice  cob> 
stitutes  murder  in  the  second  degree. 

3.  A  slayer  who  formed  a  deliberate  and  premeditated  design  to  kill,  and, 

in  pursuance  thereof,  voluntarily  got  drunk  for  the  purpose  of  ncnr- 
ing  himself  for  its  accomplishment,  cannot,  where  the  statute  re> 
quires  an  intent  to  commit  murder  at  the  time  of  the  conunissioii 
of  the  offense,  be  convicted  of  murder  in  the  first  degree,  if,  at  the 
time  of  tlie  killing,  he  was  so  drunk  as  to  be  unable  then  to  deliberate 
upon  and  premeditate  the  murder.  (Construing  sees.  799  and  800, 
Code,  D.  C.) 

4.  It  is  error  to  qualify  a  special  instruction  asked  in  a  honaicide  case  to 

the  effect  that  the  weight  of  evidence  as  to  the  accused's  intoxication 
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is  for  tbe  jury,  by  adding  that  such  evidence  should  be  received  with 
caution  and  carefully  examined,  in  connection  with  all  the  circum- 
•tances  of  the  case,  since  the  qualification  in  effect  tells  the  jury 
that  such  evidence  should  be  weighed  by  a  standard  different  from 
that  applied  to  other  evidence. 

6.  Evidence  of  the  finding,  about  a  year  after  the  homicide,  of  a  saw  in  a 
cell  occupied  by  the  accused  and  another  prisoner,  and  to.  which 
others  had  access,  is  not  admissible  as  tending  to  show  his  sanity, 
in  that  it  indicates  his  capability  of  planning  an  escape,  and  was 
hence  not  insane. 

No.  2500.     Submitted  May  5,  1913.     Decided  May  26,  1913. 

Hbabino  on  an  appeal  by  the  accused  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  convicting  him 
of  murder.  Reversed, 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

The  appellant,  William  H.  Sabens  alias  Willie  H.  Sabens, 
was  convicted  in  the  supreme  court  of  the  District  of  murder 
in  the  first  degree  and  sentenced  to  death. 

The  evidence  in  behalf  of  the  defendant  tended  to  show  that 
he  was  suffering  with  an  incurable  form  of  insanity  at  the  time 
of  the  commission  of  the  oifense,  and,  further,  that  he  was  then 
completely  under  the  influence  of  liquor.  The  government  met 
this  evidence  with  evidence  tending  to  show  that  the  defendant 
was  perfectly  sane  and  in  possession  of  his  faculties  at  the  time 
of  the  homicide. 

At  the  request  of  the  government  the  court  charged  the  jury 
that  they  should  find  the  defendant  guilty  of  murder  in  the  first 
degree  even  though  he  was  intoxicated  at  the  time  of  the  kill- 
ing, if  they  should  find  beyond  a  reasonable  doubt  that  he 
formed  a  deliberate  and  premeditated  design  to  kill  the  de- 
ceased, and,  in  pursuance  of  such  design,  "voluntarily  made 
himself  drunk  for  the  purpose  of  nerving  himself  for  the  ac- 
complishment of  the  design,  and  then  went  to  the  house  re- 
ferred to  in  the  proof,  and  there  met  the  subject  of  his  malice 
when  he  was  so  drunk  as  not  then  to  be  able  to  deliberate  on  and 
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premeditate  the  murder,  and  killed  the  deceased  in  pursuance 
of  such  deliberate  and  premeditated  design  previously  formed." 
To  the  granting  of  this  charge  the  defendant  duly  excepted. 

Mr,  T.  Morris  Wampler  and  Mr,  B.  C.  L.  Moncure  for  the 
appellant. 

Mr.  Clarence  R.  WUson,  United  States  District  Attorney, 
and  Mr.  8,  McComes  Hawken,  Assistant  United  States  Attor 
ney,  for  the  United  States. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

Sec.  798,  subchapter  1  of  chapter  19  of  the  Code  [31  Stat 
at  L.  1321,  chap.  854],  dealing  with  "Crimes  and  Punish- 
ments," defines  murder  in  the  first  degree  as  follows:  "\Vho- 
ever,  being  of  sound  memory  and  discretion,  purposely,  and 
either  of  deliberate  and  premeditated  malice  or  by  means  of 
poison,  or  in  perpetrating,  or  in  attempting  to  perpetrate,  any 
offense  punishable  by  imprisonment  in  the  penitentiary,  kills 
another,  is  guilty  of  murder  in  the  first  degree."  The  placing 
of  an  obstruction  on  a  railroad  with  intent  to  endanger  the 
passage  of  any  locomotive  or  car,  and  when  death  ensues,  is 
also  made  murder  in  the  first  degree  by  sec.  799.  Sec.  800 
prescribes  that  "Whoever  with  malice  aforethou^t,  except  as 
provided  in  the  last  two  sections,  kills  another,  is  guilty  of 
murder  in  the  second  degree."  It  thus  appears  that  Congress 
has  established  two  degrees  of  murder  in  this  jurisdiction,  one 
punishable  by  death,  and  the  other  by  imprisonment  for  life, 
or  not  less  than  twenty  years.  To  constitute  murder  in  the  first 
degree  the  act  must  have  been  committed  wilfully,  deliberately, 
maliciously,  and  premeditatedly ;  and  these  concomitants  are 
presumed  to  have  been  present  when  poison  was  intentionally 
administered,  or  when  the  killing  resulted  from  the  perpetra- 
tion, or  attempted  perpetration,  of  any  offense  punishable  by 
imprisonment  in  the  penitentiary,  or  when  death  ensued  froro 
the  placing  of  an  obstruction  on  a  railroad  with  the  above-men- 
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tioned  intent.  In  other  words,  a  deliberate  intent  to  take  life 
is  declared  to  be  an  essential  element  of  murder  in  the  first 
degree,  and  this,  of  course,  must  be  shown  as  a  fact.  While  im- 
plied malice  at  common  law  was  sufficient  to  make  an  offense 
murder,  under  our  statute,  which  requires  proof  of  actual 
malice,  implied  malice  constitutes  murder  in  the  second  degree. 
While  intoxication  constitutes  no  excuse  or  justification  for 
crime  (Harris  v.  United  States,  8  App.  D.  C.  20,  36  L.R.A. 
465;  Lankton  v.  United  States,  18  App.  D.  C.  348),  neverthe- 
less, when  the  very  nature  and  essence  of  the  crime  is  made 
to  depend  upon  the  condition  of  mind  at  the  time,  the  fact 
of  intoxication  is  a  proper  subject  of  consideration  in  the  de- 
termination of  the  question  whether  a  particular  crime  has 
been  committed.  Thus,  in  Hopt  v.  Utah,  104  U.  S.  631,  26 
L.  ed.  873,  4  Am.  Crim.  Rep.  365,  it  was  held  that  under  a 
statute  establishing  degrees  of  murder,  evidence  that  the  ac- 
cused was  intoxicated  at  the  time  of  the  killing  is  competent  for 
the  consideration  of  the  jury  upon  the  question  whether  he  was 
in  such  a  condition  of  mind  as  to  be  capable  of  deliberate  pre- 
meditation. In  that  case  the  trial  court  was  asked  to  charge 
the  jury  to  the  effect  just  indicated.  This  the  court  refused 
to  do,  but  did  say  to  the  jury  that  "a  man  who  voluntarily  puts 
himself  in  a  condition  to  have  no  control  of  his  actions  must  be 
held  to  intend  the  consequences.  The  safety  of  the  community 
requires  this  rule.  Intoxication  is  so  easily  counterfeited,  and 
when  real  is  so  often  resorted  to  as  a  means  of  nerving  a  person 
up  to  the  commission  of  some  desperate  act,  and  is  withal  so 
inexcusable  in  itself,  that  law  has  never  recognized  it  as  an 
excuse  for  crime."  The  refusal  of  the  court  to  grant  the  charge 
requested,  "taken  in  connection  with  the  unqualified  instruction 
actually  given,"  was  held  prejudicial  error.  ''If  the  mental 
status  required  by  law  to  constitute  crime  be  one  of  deliberation 
and  premeditation,  and  drunkenness  or  other  cause  excludes  the 
existence  of  such  mental  state,  then  the  crime  is  not  excused  by 
dnmkenness  or  such  other  cause,  but  has  not  in  fact  been  com- 
mitted." Pirtle  V.  State,  0  Humph.  603.  "The  real  question, 
therefore,  is  whether  in  such  a  case  it  is  competent  to  show 
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that  the  defendant  was,  at  the  time  of  the  shooting,  intoxicated 
to  such  an  extent  that  he  could  not  form  or  have  a  purpose  or 
intent  to  kill  or  wound."  Cline  v.  State,  43  Ohio  St  332,  1 
N.  E.  22,  5  Am.  Grim.  Rep.  57.  "As  to  whether  his  intoxi- 
cation was  in  such  a  degree  as  to  render  him  mentally  incapable 
of  forming  or  entertaining  the  design  or  intent  to  commit  the 
felony  charged  was,  as  previously  stated,  solely  a  question  of 
fact,  to  be  determined  from  all  of  the  evidence  in  the  case." 
Booher  v.  State,  156  Ind.  435,  449,  54  L.R.A.  391,  60  X.  E. 
156.  See  also:  Brennan  v.  People,  37  Colo.  256,  86  Pac.  79; 
State  V.  Rumble,  81  Kan.  16,  25  L.R.A.(N.S.)  376,  105 
Pac.  1. 

We  are  constrained  to  the  view  that  the  prayer  granted  in 
the  present  case  was  misleading  and  erroneous.  The  question 
before  the  jury  was  the  condition  of  the  defendant's  mind  at 
the  time  of  the  killing.  Was  he  then  capable  of  deliberation 
and  premeditation,  and,  if  not,  how  could  he  be  capable  of 
entertaining  the  specific,  malicious  intent  which  the  statute 
says  must  be  present  in  first-degree  murder  ?  And  yet  the  jury 
were  told  that  even  though  they  should  find  the  defendant  at 
the  time  of  the  killing  to  have  been  so  dnmk  as  to  be  incapable 
of  deliberation  and  premeditation,  they  should  nevertheless  con- 
vict him  of  murder  in  the  first  degree  if  they  should  further 
find  that  he  had  previously  formed  the  requisite  purpose  to 
kill,  and,  at  the  time  of  the  killing,  had  the  previous  purpose 
in  mind.  While  it  is  imlikely  that  the  jury  would  return  a 
verdict  of  murder  in  the  first  degree  unless  satisfied  that  the 
defendant,  at  the  time  he  committed  the  offense,  was  capable 
of  entertaining  the  malicious  intent,  we  cannot,  in  a  case  of 
this  kind,  speculate  as  to  what  considerations  entered  into 
their  verdict  The  statute  plainly  requires  the  existence  of 
such  an  intent  at  the  time  of  the  commission  of  the  offense,  and, 
if  it  is  absent,  murder  in  the  first  degree  has  not  been  com- 
mitted. In  the  case  from  which  the  language  of  this  charge 
was  taken  (StcUe  v.  Robinson,  20  W.  Va.  741,  43  Am.  Rep. 
799),  the  court  subsequently  declared  that  "if  a  person  kills 
another  without  provocation,  and  through  reckless  wickedness 
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of  heart,  but  at  the  time  of  so  doing,  his  condition,  owing  to 
intoxication,  is  such  as  to  render  him  incapable  of  doing  a 
wilful,  deliberate,  and  premeditated  act,  he  is  guilty  of  murder 
in  the  second  degree."  The  difference  in  the  words  just  quoted 
and  the  charge  given  at  the  request  of  the  government  in  the 
present  case  is  apparent.  . 

The  court,  at  the  request  of  the  government,  and  over  the 
objection  and  exception  of  the  defendant,  charged  the  jury 
"that  while  the  weight  to  be  given  evidence  of  intoxication  is 
a  matter  for  you  to  determine,  yet  such  evidence  should  he 
received  with  caution  and  carefully  examined  in  connection 
with  all  the  circumstances  in  the  case."  As  was  said  in  the 
Hopt  Case  (104  U.  S.  634,  26  L.  ed.  874,  4  Am.  Grim.  Rep. 
366),  "the  question  whether  the  accused  is  in  such  a  condition 
of  mind,  by  reason  of  drunkenness  or  otherwise,  as  to  be 
capable  of  deliberate  premeditation,  necessarily  becomes  a  ma- 
terial subject  of  consideration  by  the  jury"  in  a  case  like  the 
present.  And  this  is  especially  true  here  because  the  fact  of 
the  killing  was  not  denied.  In  the  second  trial  of  the  Hopt 
Case  the  presiding  judge  observed  that  "an  atrocious  and  das- 
tardly murder  has  been  committed  by  some  person  is  apparent, 
but  in  your  deliberations  you  should  be  careful  not  to  be  in- 
fluenced by  any  feeling."  This  was  held  to  constitute  reversible 
error,  notwithstanding  that  the  jury  had  been  instructed  that 
they  were  "the  sole  judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  of  the  evidence  and  of  the  facts."  In  the 
opinion  of  the  Supreme  Court  it  was  said :  "The  prisoner  had 
the  right  to  the  judgment  of  the  jury  upon  the  facts,  unin- 
fluenced by  any  direction  from  the  court  as  to  the  weight  of  the 
evidence."  Hopt  v.  Utah,  110  U.  S.  574,  583,  28  L.  ed.  262, 
266,  4  Sup.  Ct.  Rep.  202,  4  Am.  Crim.  Rep.  417.  Again,  in 
Winston  v.  United  States,  172  U.  S.  303,  312,  43  L.  ed.  456, 
459,  19  Sup.  Ct.  Rep.  212,  which  involved  the  question  of 
the  right  of  a  jury  in  a  murder  case  in  this  jurisdiction  to 
qualify  their  verdict  by  adding  thereto  "without  capital  punish- 
ment," the  court,  after  reviewing  prior  adjudications,  said: 
"WTiile  those  decisions  have  no  direct  bearing  upon  the  question 
now  in  judgment,  they  are  important  as  illustrating  the  stead- 
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fastness  with  which  the  full  and  free  exercise  by  the  jury  of 
powers  newly  conferred  upon  them  by  statute  in  this  matter  has 
been  upheld  and  guarded  by  this  court  as  against  the  possible 
effect  of  any  restriction  or  omission  in  the  rulings  and  instruc- 
tions of  the  judge  presiding  at  the  trial."  The  vice  of  the  in- 
struction in  the  present  case  lies  in  the  fact  that,  while  the 
weight  ultimately  to  be  given  evidence  of  intoxication  was  left 
to  the  determination  of  the  jury,  they  were  in  effect  told  that 
this  evidence  should  be  weighed  by  a  different  standard  and 
subjected  to  a  different  test  than  they  applied  to  other  evidence 
in  the  case.  The  defendant  was  entitled  to  have  the  judgmnt 
of  the  jury  upon  this  evidence,  as  upon  all  other  material  evi- 
dence introduced  by  him,  uninfluenced  by  any  suggestion  from 
the  court  as  to  its  weight.  Evidently,  in  submitting  this  charge, 
the  government  then  thought  an  intimation  should  be  conveyed 
to  the  jury  that  this  particular  evidence  should  be  viewed  with 
more  or  less  suspicion.  Any  language  which  is  calculated  to 
invade  the  province  of  the  jury,  and  which  the  government 
must  know  to  be  objectionable  for  that  reason,  should  find  no 
place  in  the  charge  of  the  court  in  any  case,  much  less  in  a 
capital  case. 

One  other  assignment  requires  attention.  Testimony  was 
introduced,  over  the  objection  of  the  defendant,  of  the  finding 
almost  a  year  after  the  killing,  in  a  cell  occupied  by  the  de- 
fendant and  another  prisoner,  and  to  which  others  had  access, 
of  an  improvised  saw,  and  of  the  finding  at  about  the  same 
time  in  the  cell  of  another  prisoner  of  two  pieces  of  cigar  box. 
The  theory  of  the  government  was  that  this  testimony  tended 
to  show  that  the  defendant  was  then  capable  of  planning  his 
escape,  and  hence  w^as  not  insane.  Inasmuch  as  any  one  of 
many  prisoners  may  have  secreted  this  saw,  we  need  not  pass 
upon  the  question  whether  the  testimony  would  otherwise  have 
been  admissible,  since  a  finding  of  the  jury  should  be  based 
upon  evidence,  and  not  conjecture. 

The  judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial.  Reversed  and  revfumded, 

A  motion  for  rehearing  was  overruled  on  June  5,  1913. 
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Dbcbeb;  "Res  Judicata;  Accx>UNnNo;  Trusts  and  TIkustebs;  Estoppel. 

1.  A  decree  of  general  accounting  against  the  trustee  of  a  testamentary 

trust  is  res  judicata  as  to  his  right  to  reimbursement  for  expenditures 
and  compensation  for  services,  since  such  claims  should  have  been 
submitted  at  the  time  of  the  general  accounting.  (Citing  Oray  v. 
District  of  Columbia,  1  App.  D.  C.  20.) 

2.  The  failure  of  the  trustee  of  a  testamentary  trust  against  whom  a  decree 

of  general  accounting  has  been  rendered,  to  appeal  from  a  subsequent 
decree  denying  his  petition  for  reimbursement  for  expenses  and  com- 
pensation for  services,  estops  him  from  reopening  either  decree  for 
the  purpose  of  asserting  such  claim.  (Following  Schwartz  y.  Coe- 
tello,  11  App.  D.  C.  663.) 

No.  2507.     Submitted  May  6,  1913.    Decided  May  26,  1913. 

Hearing  on  an  appeal  by  the  complainant  (specially  al- 
lowed) from  an  order  of  the  Supreme  Court  of  the  District  of 
Columbia,  referring  the  case  to  the  auditor  in  a  suit  for  an 
accounting  by  the  defendant  of  his  trusteeship  under  a  will. 

Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  from  an  order  of  the  supreme  court  of  the 
District  of  Columbia  in  an  action  by  appellant,  Henrietta  Sands 
Anderson,  to  require  an  accounting  by  appellee,  Francis  P.  B. 
Sands,  defendant  below,  of  his  trusteeship  imder  a  will. 

It  appears  that  defendant's  wife,  Emilie  A.  Sands,  died 
February  28,  1884,  leaving  surviving  her  husband  and  three 
daughters,  of  whom  plaintiflF,  appellant,  is  one.  In  her  will, 
defendant  (the  husband)  was  named  as  executor,  and  was 
given  a  life  estate  and  made  trustee  of  the  corpus  of  the  es- 
tate. Plaintiff's  bill  was  for  an  accounting.  Issue  was  joined, 
voluminous  evidence  taken,  and,  on  hearing,  the  court,  upon 
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the  pleadings,  testimony,  and  report  of  the  auditor  stating  the 
account  and  the  exceptions  filed  thereto  by  both  plaintiff  and 
defendant,  rendered  a  final  decree  March  10,  1909,  allowing 
defendant  the  sum  of  $40,839.26,  out  of  the  corpus  of  the 
estate  for  the  past  maintenance  of  his  children,  and  further 
decreeing  "that  said  defendant,  Francis  P.  B.  Sands,  is  in- 
debted to  the  corpus  of  the  trust  estate  created  by  the  will  of 
Emilie  A.  Sands,  deceased,  in  the  sum  of  twenty-eight  thousand, 
four  himdred  fourteen  dollars  and  forty-two  cents  ($28,414.- 
42),  without  interest,  being  the  amount  expended  by  him,  with- 
out authority,  of  the  said  corpus  of  the  said  trust  estate,  and 
that  the  said  Francis  P.  B.  Sands  is  personally  liable  for  the 
sum,  without  interest.  *  *  *  That  as  to  all  the  matters  set 
forth  above,  this  decree  is  a  final  decree."  The  costs  were 
taxed  against  defendant;  and  the  National  Savings  &  Trust 
Company,  of  this  city,  was  substituted  trustee  by  deed  from 
defendant.  The  court  retained  jurisdiction  for  the  purpose 
of  "considering  petitions  of  the  substituted  trustee,  or  any 
parties  in  interest,  for  directions  as  to  the  management  of  the 
said  estate,  for  approving  the  actions  of  the  said  substituted 
trustee,  and  for  receiving  its  accounts."  No  appeal  was  taken 
from  this  decree. 

On  May  2,  1912,  defendant  filed  in  the  court  below  a  petition 
claiming  an  allowance  for  certain  moneys  which  he  allied  he 
had  expended  between  the  date  of  submitting  his  account  to 
the  auditor  and  the  date  of  the  taking  over  of  the  estate  by 
the  substituted  trustee,  and  also  compensation  for  his  services 
as  trustee  from  March,  1884,  to  February,  1910,  and  praying 
that  the  matter  be  referred  to  the  auditor  for  a  report  as  to  the 
amount  found  to  be  due  defendant  on  account  of  the  above 
claims.  Plaintiff  answered  that  the  subject-matter  of  the  pe- 
tition was  res  judicata  by  the  former  final  decree.  On  hearing, 
the  court,  June  11,  1912,  entered  an  order  holding  that  the 
subject-matter  of  the  petition  was  res  judicata  by  the  final 
decree  of  March  10,  1909.  No  appeal  was  taken  from  this 
order. 

After  the  expiration  of  the  term  at  which  the  above  decree 
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was  entered^  and  on  October  5,  1912,  defendant  renewed  his 
petition  before  a  different  judge  of  the  court  than  the  one  who 
had  made  the  former  orders.  On  hearing,  the  court,  December 
30,  1912,  entered  a  decree  allowing  the  petition,  and  referring 
the  matter  to  the  auditor  with  instructions  to  "report  to  the 
court  the  amount  of  the  disbursements,  if  any,  for  interest  on 
mortgages  on  the  estate,  and  for  taxes  upon  the  unimproved 
realty  of  the  estate  that  have  been  made  by  the  petitioner  since 
October  1,  1907.  And  further,  that  the  auditor  be  directed  to 
examine  and  report  upon  the  amount  of  the  fair  and  reasonable 
compensation,  if  any,  that  should  be  allowed  to  the  said  pe- 
titioner for  his  services  in  managing  the  said  estate  since 
March  1,  1884."  The  case  is  here  upon  the  allowance  of  a 
special  appeal  from  this  decree. 

Mr.  Frank  J.  Hogan  for  the  appellant 

Mr.  Francis  P.  Sands,  in  propria  persona,  for  the  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

The  foregoing  statement  disposes  of  this  case.  The  claims 
of  defendant  were  such  as  could  and  should  have  been  sub- 
mitted to  the  auditor  at  the  time  of  the  original  general  account- 
ing. Defendant  is  foreclosed  by  the  final  decree  of  March  10, 
1909,  from  asserting  the  present  claims,  (hay  v.  District  of 
Columbia,  1  App.  D.  C.  20.  That  decree  is  res  judicata  of  the 
matters  set  forth  in  defendant's  petition.  The  matters  pre- 
sented in  the  petition  were  directly  disposed  of  in  the  decree 
of  June  11,  1912.  Hence,  defendant  is  estopped  to  reopen 
either  decree  by  reason  of  his  failure  to  take  timely  action  by 
appeal  or  otherwise.  Schwartz  v.  Costello,  11  App.  D.  C. 
553. 

The  decree  is  reversed,  with  costs,  and  the  cause  is  remanded 
with  instructions  to  dismiss  the  petition. 

Reversed  and  remanded. 

On  June  2,  1913,  a  motion  for  rehearing  was  overruled. 
Vol.  XL.— 29. 
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Homicide;  Insanity;  Judicial  Discretion;  Appeal  and  Ebbob. 

The  discretion  given  trial  judges  in  criminal  cases  by  sec.  927,  Code,  D.  C 
[31  Stat,  at  L.  1340,  chap.  854]  which  provides  that  if  after  ver- 
dict of  guilty,  prima  facie  evidence  is  submitted  that  the  accused 
is  then  insane,  the  court  may  cause  a  jury  to  be  impaneled  to  in- 
quire into  his  sanity,  and,  if  found  insane,  he  is  to  be  confined  in 
the  hospital  for  the  insane,  is  not  abused  so  as  to  warrant  re- 
versal by  a  denial  of  an  application  for  an  inquiry  under  the 
statute  by  one  who  has  been  convicted  of  murder  notwithstanding 
his  defense  of  insanity,  where  the  application  is  based  upon  affi- 
davits of  the  prisoner's  sanity,  made  by  persons  who  are  not  ex- 
perts, one  having  been  a  witness  at  the  trial,  and  containing  no 
recitals  of  facts  on  which  their  opinions  were  based;  and  letters  of 
the  superintendent  of  the  hospital  for  the  insane,  which,  while  ad- 
mitting that  the  majority  of  the  hospital  staff  thought  the  prisoner 
was  malingering,  stated  that  this  was  true  only  to  a  limited  extent, 
and  showed  nothing  more  than  that  the  prisoner,  who  had  once  before 
had  "prison  psychosis,"  from  which  he  rapidly  recovered  when  the 
cause  of  immediate  apprehension  had  been  removed,  had,  to  escape 
the  consequences  of  his  present  conviction,  had  a  second  attack 
which  ''in  all  probability  would  disappear  very  rapidly  if  the  caoaei 
of  its  existence  were  removed." 

No.  2514.    Submitted  May  6,  1913.    Decided  May  26,  1913. 

Hearing  on  an  appeal  by  the  defendant  from  an  order  of  the 
Supreme  Court  of  the  District  of  Columbia,  dismissing  his 
petition  for  an  inquisition  into  his  sanity.  Affirmed. 

The  CorRT  in  the  opinion  stated  the  facts  as  follows: 

Andrew  Gonzales,  appellant,  was  charged  in  an  indictment 
with  the  murder  of  his  wife  on  July  21,  1911,  and  brought  to 
trial  in  July,  1912.  His  defense  was  insanity  at  the  time  of 
the  commission  of  the  crime.    On  July  12  the  jury  returned  a 
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verdict  finding  the  defendant  guilty  of  murder  in  the  first 
d^ree,  and  he  was  sentenced  to  be  hanged  on  September  13^ 
1912.  The  date  of  execution  was  postponed  from  time  to 
time  until  January  27,  1913.  January  17  he  filed  a  petition 
in  the  criminal  court,  alleging  "that  he  is  now  and  was  at  the 
time  of  his  said  crime  of  unsound  mind."  The  prayers  were 
that  the  sanity  of  petitioner  be  inquired  into  as  provided  by 
statute ;  and  that  the  "finding  of  said  inquiry  may  antedate  the 
21st  day  of  July,  1911."  The  following  aflSdavits  were  filed 
in  support  of  the  petition: 

I,  Augusta  Holt  Kelly,  do  affirm  and  say  that  I  am  acquaint- 
ed with  Andrew  Gonzales,  the  defendant  in  the  above-entitled 
cause,  and  have  known  him  since  he  has  been  confined  in  the 
District  jail.  I  have  had  occasion  to  see  the  said  Andrew 
Gonzales  while  he  has  been  incarcerated  at  least  once  a  week, 
and  had  several  conversations  with  him,  and  have  observed 
his  actions,  and  from  said  observations  and  conversations,  1 
believe  him  to  be  of  unsound  mind.  I  have  had  some  con- 
siderable experience  with  insane  persons  and  have  observed 
their  actions  and  conduct. 

Augusta  Holt  Kelly. 

I,  John  R.  Roberts,  being  first  duly  sworn,  depose  and  say 
that  I  am  acquainted  with  Andrew  Gonzales,  the  defendant  in 
the  above  case,  having  known  him  since  his  incarceration  in 
the  District  jail  for  the  killing  of  his  wife,  having  seen  him 
once  every  week  and  sometimes  twice ;  that  I  have  talked  with 
him  and  observed  him,  and  from  said  talk  and  observation 
1  am  of  the  opinion  that  the  said  Gonzales  is  now  and  was  at 
the  time  of  the  killing  of  said  wife,  of  unsound  mind ;  that  I 
have  been  visiting  the  District  jail  for  about  thirty-five  years 
as  a  Christian  missionary,  and  during  that  time  I  have  seen 
many  persons  who  were  insane  persons,  and  observed  their  ac- 
tions: I  reside  at  No.  35  Pierce  street,  N.  W.,  Washington, 
D.  O.  John  Roberts. 
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The  following  letters  from  Dr.  Wm.  A.  White,  superin- 
tendent of  the  Government  Hospital  for  the  Insane,  addressed 
to  the  Attorney  General,  were  also  attached  to  the  petition. 

Washington,  D.  C,  December  14,  1912. 

In  re  Andrew  Gonzales,  Colored,  D.  C.  Prisoner. 

To  the  Attorney  General,  Department  of  Justice, 
Washington,  D.  0. 

Sir:— 

In  response  to  a  telephone  communication  from  the  pard<Hi 
attorney  yesterday  morning,  I  am  sending  you  herewith  a  re- 
port of  our  observations  as  to  the  mental  condition  of  D.  C. 
Prisoner  Andrew  Gonzales,  and  such  other  matters  as  were  re- 
quested. 

It  is  my  opinion  that  Gonzales  is  at  present  insane,  suflFering 
from  a  prison  psychosis,  such  psychosis  being  essentially  a  re- 
action to  the  situation  in  which  he  finds  himself,  and  calcu- 
lated to  defend  him  from  its  realization.  This  diagnosis  is 
corroborated  by  the  description  of  the  psychosis  which  he  had 
at  Dannemora,  which  was  also  evidently  a  reaction  of  the  same 
type.  This  diagnosis  is  not  inconsistent  with  definite  efforts 
at  malingering  with  which  those  who  have  previously  examined 
him  were  impressed. 

As  to  the  question  whether  he  was  responsible  at  the  time  of 
the  murder,  the  hospital  is  practically  without  evidence  bearing 
upon  that  point,  except  that  one  of  the  members  of  the  staff,  Dr. 
J.  C.  Hassell,  served  at  Auburn  State  Prison,  and  knew  Gon- 
zales as  a  prisoner  there  previous  to  any  suspicion  of  mental 
disease  having  arisen,  and  he  remembers  distinctly  Gonzales's 
threats  to  kill  his  wife  when  he  got  out  of  prison. 

There  should  be  taken  into  consideration,  however,  with 
these  facts,  the  further  fact  that  Gonzales  is  apparently  of  a 
very  defective  and  unstable  makeup.  While  this  is  verified  by 
what  we  know  of  his  past  history,  it  could  be  predicted  by  the 
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type  of  psychosis  from  which  he  now  suffers,  and  from  which 
he  evidently  suffered  at  Dannemora. 

I  would  further  add  that  the  case  is  by  no  means  a  simple 
one,  but  one  about  which  men  of  wide  experience  might  very 
well  differ. 

Very  respectfully, 

Wm.  A.  White, 
Superintendent 

Washington,  D.  C,  January  5,  1913. 

In  re  Andrew  Gonzales,  Col.,  U.  S.  Prisoner. 

To  the  Honorable  the  Attorney  General,  Department  of  Justice, 
Washington,  D.  C. 

Sir:— 

In  response  to  the  telephone  request  of  the  pardon  attorney, 
I  am  sending  herewith  inclosed  a  copy  of  the  summary  of  the 
case  of  Andrew  Gonzales,  together  with  a  copy  of  the  notes 
made  upon  his  case  since  such  summary  was  completed. 

My  opinion  regarding  this  man  has  not  changed  materially 
since  my  letter  to  you  of  December  14th,  in  which  I  stated  I 
believed  him  to  be  suffering  from  a  prison  psychosis,  and  ex- 
plained therein,  in  a  general  way,  what  I  meant  by  that  term. 
In  order  now,  however,  that  you  may  have  the  whole  matter  be- 
fore, you,  I  will  again  enter  at  some  further  length  into  the 
questions  involved. 

In  the  first  place,  the  whole  question  of  the  prison  psychosis 
is  a  new  one  in  this  country,  and  in  so  far  as  I  know  had  never 
been  formally  offered  as  an  explanation  of  abnormal  conduct 
until  the  case  of  Mattie  I^max,  upon  which  I  reported  some 
time  since.  The  whole  matter  has  been  rather  exhaustively 
studied  in  Europe,  but  we  have  only  begun  to  take  up  its  study 
in  this  country,  and  at  this  hospital  we  have  been  pioneers. 
The  prison  psychoses  develop  in  prisoners  either  awaiting  in- 
dictment, or  awaiting  trial,  or  during  trial,  or  after  sentence. 
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as  a  defense  from  a  realization  of  the  situation  in  which  they 
find  themselves.  This  is  exactly  what  has  happened  in  the 
Gonzales  case,  particularly  with  reference  to  his  delusion  that 
he  is  Jesus  Christ.  This  is  well  shown  in  a  letter  which  he 
wrote,  in  which  he  stated  that  Jesus  Christ  cannot  be  hung. 
He  never  called  attention  to  this  statement ;  he  never  mentioned 
his  belief  that  Christ  could  not  be  hung,  and  it  was  only  by 
looking  over  all  of  the  available  matter  that  this  statement  was 
found.  It  contains,  as  you  will  see,  a  full  explanation  of  why 
Gonzales,  so  to  speak,  wishes  to  think  that  he  is  Christ,  because 
if  he  is  Christ  he  cannot  be  hung. 

Now,  it  must  be  said  that  this  whole  reaction  in  this  case 
is  an  extremely  shallow  one, — that  Gonzales'  knowledge  of 
the  crime  of  which  he  is  convicted  and  his  realization  of  the 
situation  in  which  he  is  lies  only  a  little  bit  beneath  the  sur- 
face, and  at  times  it  forces  itself  upon  his  attention  in  spite 
of  his  defensive  efforts,  and  so  we  see  in  some  of  the  later  notes 
of  the  case  his  plots  to  escape  and  expression  which  show  a  very 
complete  realization  of  the  trouble  he  is  in.  This  merely  means 
that  his  defenses  are  weak  and  that  from  time  to  time  they  break 
down. 

At  the  conference  which  the  staff  had  with  regard  to  this 
prisoner  the  majority  of  the  opinions  were  that  he  was  malinger- 
ing. As  for  myself,  however,  I  do  not  think  the  theory  of  ma- 
lingering by  any  means  explains  the  situation.  I  have  no  doubt 
that  Gonzales  does  malinger  to  a  certain  extent;  at  least,  I 
have  no  doubt  that  he  is  willing  to  accept  these  false  ideas  that 
are  protective,  but  I  think  that  this  reaction  is  a  pathological 
one.  It  must  be  remembered,  however,  that  such  a  pathological 
reaction  would  not  be  expected  in  any  one  but  a  more  or  less 
distinctly  abnormal  individual  and  all  of  Qt)nzale8'  history 
indicate  that  he  is  such  an  individual.  He  had  a  previous  at- 
tack of  mental  disturbance  while  in  prison,  which  let  up  very 
shortly  after  being  sent  to  Dannemora,  and  in  all  probability 
this  present  disturbance  would  all  disappear  very  rapidly  if 
the  causes  for  its  existence  were  removed. 

As  to  the  whole  question  of  responsibility,  I  can  only  say 
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that  we  have  no  evidence  to  indicate  that  Gonzales  had  any 
psychoeis  at  the  time  he  committed  the  homicide,  and  that  the 
whole  picture  indicates  that  the  delusions  have  been  developed 
following  that  event.  However,  they  bespeak  an  abnormal 
character,  which,  of  course,  he  must  have  had  at  the  time  of  the 
homicide.  This  type  of  abnormal  character  is  common  among 
criminals;  in  fact,  it  is  the  very  thing  that  makes  them  crim- 
inals. On  the  other  hand,  this  kind  of  reaction  with  which  they 
endeavor  to  escape  from  the  consequences  of  their  acts  is  also 
quite  common  and  it  is  a  result  of  the  act  absolutely. 

So  far  as  I  know,  the  legal  questions  involved  in  such  a 
situation  have  never  been  passed  upon.  Of  course,  they  have 
nominally,  but  I  do  not  believe  with  a  full  realization  of  what 
the  whole  thing  means.  The  whole  problem,  therefore,  becomes 
a  very  distinctively  individual  one,  and  I  can  only  outline  its 
various  component  parts  and  trust  that  by  doing  so  I  may  be  of 
some  assistance. 

Respectfully  yours, 

Wm.  A.  White,  Superintendent. 

The  Court  denied  the  petition,  and  from  that  order  this  ap- 
peal has  been  prosecuted. 

Mr.  Charles  H.  Hemans  and  Mr.  George  F.  Collins  for  the 
appellant 

Mr.  Clarence  R.  Wilson,  United  States  Attorney  for  the 
District  of  Columbia,  for  the  United  States, 

Mr.  J.  M.  Proctor  also  for  the  United  States. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

In  the  courts  of  the  common  law,  if  a  suggestion  of  insanity 
was  made  after  conviction  and  before  sentence,  it  was  the 
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practice  of  the  trial  judge  to  take  such  action  upon  the  sugges- 
tion as,  in  his  discretion,  he  should  deem  best.  It  is  an  appeal 
to  the  humanity  of  the  court  to  postpone  the  punishment  until 
a  recovery  should  take  place;  and  he  may  hear  the  evidence, 
or  call  in  a  jury  to  pass  upon  it.  Nobles  v.  Georgia,  168  U.  S. 
398-407,  42  L.  ed.  515-518,  18  Sup.  Ct.  Rep.  87. 

The  procedure  in  such  cases  in  this  District  is  prescribed  by 
the  Code  (sec.  927  [31  Stat,  at  L.  1340,  chap.  854]),  which 
provides  that  if,  before  trial  or  "after  a  verdict  of  guilty,  prima 
facie  evidence  is  submitted  to  the  court  that  the  accused  is  then 
insane,  the  court  may  cause  a  jury  to  be  impaneled  ...  to 
inquire  into  the  insanity  of  the  accused,  and  said  inquiry  shall 
be  conducted  in  the  presence  and  under  the  direction  of  the 
court.''  If  the  jury  find  insanity,  the  convict  is  to  be  confined 
in  the  hospital  for  the  insane.  Whether  a  prima  facie  case 
has  been  made  by  the  petitioner  requiring  submission  of  the 
issue  to  a  jury  is  a  question  submitted  to  the  sound  discretion 
of  the  trial  judge.  If  it  were  not  so,  if  the  court  be  compelled 
to  grant  an  inquiry  by  jury  as  an  absolute  right  of  the  convict 
upon  any  showing,  a  practice  would  be  instituted  productive 
of  delay,  and  otherwise  inconsistent  with  the  due  administra- 
tion of  justice.  Every  convict  might  avail  himself  of  the  right, 
repeating  petitions  interminably.  The  matter  is  wisely  left  to 
the  sound  discretion  of  the  trial  judge.  Having  conducted  the 
trial  through  its  various  stages,  he  has  had  the  opportunity  to 
observe  the  accused,  and  he  is  ordinarily  acquainted  with  the 
witnesses  whose  affidavits  are  produced  in  support  of  the  peti- 
tion. If  a  real  doubt  be  raised  as  to  the  sanity  of  the  petitioner, 
it  may  be  presumed  that  the  judge  will  give  him  the  desired 
hearing  by  a  jury.  As  in  respect  of  other  matters  within  the 
discretion  of  a  trial  court,  its  exercise  will  not  lightly  be  dis- 
turbed. The  two  affidavits  quoted  above  were  made  by  persons 
who  are  not  experts,  and  contain  no  recitals  of  facts  and  cir- 
cimistances  coming  within  their  observation  on  which  an  opinion 
can  be  founded.  Notwithstanding  the  fact  that  the  trial  jury 
had  found  the  accused  sane  at  the  time  of  the  commission  of  the 
offense, — that  being  his  defense, — one  of  the  affiants  expresses 
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the  opinion  that  he  was  insane  then  and  has  so  remained.  The 
other  had  been  a  witness  as  to  his  insanity  on  that  trial.  The 
aflSdavits  are  entitled  to  no  weight.  The  letters  of  the  superin- 
tendent of  the  hospital  for  the  insane  are  chiefly  relied  on  as 
making  a  prima  facie  case.  It  is  to  be  inferred  that  these 
were  written  pending  an  application  for  reprieve  or  pardon; 
bnt  it  does  not  appear  upon  what  observation  they  were  founded. 
Assuming,  however,  that  they  may  have  been  founded  upon  a 
report  of  the  evidence  on  the  trial,  relating  to  the  mental  con- 
dition of  the  accused,  as  well  as  upon  observation  of  his  actions 
since  conviction,  we  are  of  the  opinion  that  they  are  not  suffi- 
cient to  require  an  inquiry  by  jury  into  the  present  mental 
state  of  the  petitioner.  The  opinion  is  expressed  that  the  pe- 
titioner is  suffering  from  prison  psychosis, — a  newly  discovered 
type  or  phase  of  insanity  which  is  described  as  "essentially  a 
reaction  to  the  situation  in  which  he  finds  himself,  from  its 
realization."  The  diagnosis,  it  is  admitted,  "is  not  inconsistent 
with  definite  efforts  at  malingering  with  which  those  who  have 
previously  examined  him  were  impressed.''  In  the  second 
and  more  elaborate  comment  on  the  case,  it  is  said  that  the 
"whole  reaction  is  an  extremely  shallow  one, — that  Gonzales's 
knowledge  of  the  crime  of  which  he  is  convicted  and  his  real- 
ization of  the  situation  in  which  he  is  lies  only  a  little  bit 
beneath  the  surface,  and  at  times  it  forces  itself  upon  his  at- 
tention in  spite  of  his  defensive  efforts,  and  so  we  see  in  some 
of  the  later  notes  of  his  case  his  plots  to  escape  and  expressions 
which  show  a  very  complete  realization  of  the  trouble  he  is  in. 
This  merely  means  that  his  defenses  are  weak  and  that  from 
time  to  time  they  break  down."  The  majority  of  the  hospital 
staff  with  whom  the  superintendent  conferred  expressed  the 
opinion  that  the  case  was  one  of  malingering;  but  the  superin- 
tendent, who  said  he  had  no  doubt  that  he  malingered  to  a 
certain  extent,  notwithstanding  thinks  the  theory  of  malinger- 
ing does  not  explain  the  situation.  He  also  says  that  a  previous 
attack  of  mental  disturbance  let  up  very  shortly  after  he  had 
been  sent  to  Dannemora.  This  evidently  refers  to  a  former 
conviction  in  some  other  jurisdiction,  after  which  he  had  been 
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committed  to  an  insane  asylum.  And  he  adds  that  "in  all 
probability  this  present  disturbance  would  all  disappear  very 
rapidly  if  the  causes  for  its  existence  were  removed."  The 
foundation  for  the  theory  is  that  the  "pathological  reaction'' 
would  not  be  expected  in  anyone  but  a  "more  or  less  distinctly 
abnormal  individual,"  and  that  petitioner  is  an  abnormal  indi- 
vidual, else  he  would  not  have  committed  the  homicide,  because 
the  abnormal  character  is  what  makes  the  criminal.  It  is  a 
frequently  expressed  opinion  that  all  crime  is  insanity;  never- 
theless such  general  insanity  does  not  exempt  one  from  the 
consequences  of  the  criminal  act  The  practical  test  of  the  law 
is  whether,  notwithstanding  his  abnormal  character,  he  was 
capable  of  distinguishing  between  right  and  wrong, — of  real- 
izing what  is  right  and  what  is  wrong,  and  doing  the  one  and 
refraining  from  doing  the  other. 

All  that  these  letters  show  is  that  a  person  who  has  been 
found  by  a  jury  to  have  been  sane  when  he  committed  the 
crime,  and  who  has  once  before  had  "prison  psychosis"  from 
which  he  rapidly  recovered  when  the  cause  of  immediate  appre- 
hension had  been  removed,  has,  to  escape  the  consequences  of  his 
last  conviction,  had  a  second  attack,  which  "in  all  probability 
would  disappear  very  rapidly  if  the  causes  of  its  existence 
were  removed."  We  agree  thoroughly  with  the  learned  trial 
judge,  who  said,  in  denying  the  petition :  "What  would  be  the 
result  in  any  case,  almost,  where  a  man  has  committed  a  murder 
and  is  sentenced  to  be  hanged,  and  knows  that  if  he  appears 
sufficiently  terrified  and  peculiar,  and  shows  sufficient  signs 
of  being  crazy  because  he  is  going  to  be  hanged,  that  he  will 
not  be  hanged  ?  How  many  cases  would  there  be  where  they 
would  not  have  prison  psychosis  ?" 

There  was  no  error  in  holding  that  a  prima  facie  case  had 
not  been  presented  requiring  that  submission  of  the  prisoner's 
mental  state  to  inquiry  by  a  jury,  and  the  judgment  is  affirmed. 

Affirmed. 


Digitized  by 


Google 


THOMPSON-STARRETT  CO.  v,  SOUTHERN  BLDG.  CORP.      4u9 
D.  C]  Syllabus. 

THOMPSON-STAKRETT    COMPANY    v.    SOUTHERN 
BUILDING  CORPORATION. 


SOUTHERN  BUILDING  CORPORATION  v.  THOMP- 
SON-STARRETT COMPANY. 


BxnLDiNo  Contracts;  Damages. 

1.  That  a  building  contract  might,  under  certain  conditions  of  cost,  have 

permitted  the  contractor,  without  loss  to  himself,  to  delay  the  com- 
pletion of  the  building,  to  the  loss  of  the  owner,  and  therefore  have 
been  an  unwise  one  for  the  owner  to  enter  into,  cannot  affect  its 
construction. 

2.  Delay  in  completing  a  building  beyond  the  date  fixed  by  the  building 

contract,  which  required  the  work  to  be  done  at  cost  plus  a  specified 
profit,  the  aggregate  in  no  case  to  exceed  a  guaranteed  maximum 
amount,  does  not  entitle  the  owner  to  recover  for  delay  in  the  com- 
pletion of  the  building,  under  a  further  provision  of  the  contract  that 
the  owner  shall  have  the  right  to  deduct  fropi  the  guaranteed  maxi- 
mum amount,  $100  for  each  and  every  day  that  the  completion 
should  be  delayed  beyond  the  date  fixed  therefor,  where  the  actual 
cost,  plus  the  stipulated  profit  and  forfeiture  for  the  delay,  is  less 
than  the  guaranteed  maximum  amount. 

3.  No  damages  for  delay  in  completing  a  building  contract  can  be  recov- 

ered independently  of  the  damages  stipulated  therefor  in  the  contract. 

Nob.  2544,  2545.    Submitted  May  7,  1913.    Decided  May  26,  1913. 

Hearing  on  appeals  (specially  allowed)  by  the  plaintiflf  and 
the  defendant  from  an  order  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  sustaining  defendant's  demurrer  to  the  first 
two  counts,  and  overruling  defendant's  demurrer  to  the  third 
count  of  the  declaration  in  an  action  brought  to  recover  dam- 
ages for  breach  of  a  building  contract  Reversed  in  2544. 
Affirmed  in  2545. 
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The  CouET  in  the  opinion  stated  the  facts  as  follows : 

These  are  special  appeals  allowed  the  plaintiff  and  defend- 
ant, respectively,  in  an  action  brought  by  the  Sonthem  Build- 
ing Corporation  against  the  Thompson-Starrett  Company,  both 
of  which  are  corporations ;  the  former  is  hereafter  called  owner 
and  the  latter  contractor.  The  foundation  of  the  action  la  a 
building  contract,  entered  into  by  the  said  parties,  March  23, 
1910.  The  contractor  agreed,  under  the  direction  of  the 
owner's  architect,  to  provide  all  the  material  and  perform  all 
the  work  necessary  to  complete  a  building  for  the  owner  in  the 
city  of  Washington,  in  accordance  wifli  certain  plans  and 
specifications  attached  to  the  contract..  The  following  items  are 
extracted : 

"2.  The  contractor  guaranteed  to  deliver  the  aforesaid  work 
for  a  sum  not  to  exceed  eight  hundred  and  fifty  thousand  dol- 
lars ($850,000),  including  its  profit,  and  agrees  to  charge  the 
owner  the  actual  cost  thereof  to  the  contractor,  plus  the  sum 
of  sixty  thousand  dollars  ($60,000)  for  its  profit. 

"On  the  completion  of  the  building,  provided  the  cost  of  the 
contractor  plus  the  amount  of  the  profit  is  less  than  the  guar- 
anteed maximum  amount,  the  contractor  agrees  to  credit  one 
hundred  per  cent  of  the  difference  on  the  guaranteed  maximum 
amount. 

"3.  The  contractor  shall  carefully  supervise  the  constructi<m 
and  erection  of  the  building,  and  attend  to  the  letting  of  all  sub- 
contracts, the  purchase  of  materials,  and  the  employment  of 
labor.  If  required  to  do  so  in  writing  by  the  owner,  the  con- 
tractor will  obtain  the  architect's  consent  in  writing  before 
making  any  subcontracts.  Written  consent,  when  obtained, 
shall  be  final  and  binding. 

"4.  The  contractor  shall  prosecute  the  work  under  the  super- 
vision of  the  architect  with  the  utmost  despatch  consistent 
with  economy  and  good  workmanship,  and  guarantees  to  turn 
the  building  over  to  the  owner,  free  from  all  liens  or  indebted- 
ness incurred  by  the  contractor  in  its  construction,  on  or  before 
February  1st,  1911. 
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"Should  the  contractor  fail  to  complete  the  building  by  the 
date  mentioned,  the  owner  shall  have  the  right  to  deduct  from 
the  guaranteed  maximum  amount  the  sum  of  one  hundred  dol- 
lars ($100)  for  each  and  every  day  that  the  completion  is 
delayed  beyond  the  said  date.  Should  the  contractor  complete 
the  building  prior  to  the  date  mentioned,  the  owner  agrees  to 
increase  the  guaranteed  maximum  amount  by  the  sum  of  ($5) 
five  dollars  for  each  and  every  day  the  building  is  completed 
prior  to  said  date. 

"Should  the  contractor  be  delayed  in  the  prosecution  or  com- 
pletion of  the  work  by  the  act,  neglect,  or  default  of  the  owner 
or  his  agents,  or  of  any  other  contractor  employed  by  the  owner 
upon  the  work,  or  by  any  damage  caused  by  fire,  lightning, 
earthquake,  cyclone,  or  other  casualty,  or  by  strikes  or  lock- 
outs, then  the  time  herein  fixed  for  the  completion  of  this  work 
shall  be  extended  for  a  period  equivalent  to  the  time  lost  by  rea- 
son of  any  or  all  of  the  causes  aforesaid." 

Other  items  provide  that  the  contractor  shall  indemnify  the 
owner  against  all  claims  for  damages  to  persons  on  account  of 
negligence  in  carrying  on  the  work;  that  the  contractor  shall 
not  include  in  the  cost  of  building,  the  services  and  expenses 
of  its  accounting,  its  contract,  its  estimating  and  cost  depart- 
ments; that  there  shall  be  included  in  the  building  the  actual 
cost  incurred  in  the  preparation,  inspection,  delivery,  and  re- 
moval of  materials  and  tools;  in  the  superintendence  of  con- 
struction ;  the  equipment  and  maintenance  of  a  temporary  office 
at  the  building  site;  liability  and  fire  insurance,  bond  and  all 
city  fees.  That  machinery  and  tools  are  to  be  charged  to  the 
cost  of  the  work  at  standard  prices.  The  contractor  shall  re- 
move all  machinery  and  tools  that  are  in  good  condition,  when 
no  longer  required,  crediting  the  same  to  the  cost  of  the  work 
at  85  per  cent  of  the  amount  charged.  The  contractor  agrees 
to  furnish  the  owner  a  full  statement  of  all  moneys  paid  out, 
together  with  estimates  of  amounts  required  to  cover  work  not 
yet  let  or  done ;  and  to  permit  the  owner,  at  any  time,  to  inspect 
its  pay  rolls,  accounts,  contracts,  and  books.  The  contractor 
agrees  to  guarantee  the  quality  of  material  and  workmanship, 
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and  should  any  defect  be  discovered  within  a  year  after  de- 
livery, due  to  faulty  work  or  material,  to  make  the  same  good 
at  its  own  expense.  The  owner  agrees  to  pay  the  contractor 
the  cost  of  the  building,  plus  the  amount  of  profit,  at  the  rate 
of  90  per  cent  thereof,  on  the  10th  day  of  each  month ;  the  re- 
mainder of  the  contract  price  thirty  days  after  possession  taken 
by  the  owner.  There  were  certain  addenda,  relating  to  mort- 
gages for  building  loans,  issue  of  bonds,  etc.,  which  are  of  no 
importance  in  the  present  case. 

The  declaration  of  the  owner,  filed  January  19,  1912,  con- 
tained three  counts. 

Count  1  alleges  the  contract;  that  it  required  completion  on 
or  before  February  1,  1911,  that  it  provides  in  event  of  failurij 
to  complete  said  building  as  aforesaid,  the  defendant  would 
pay  to  plaintiff,  as  liquidated  damages,  $100  per  day  for  each 
and  every  day  that  the  completion  should  be  delayed  beyond 
said  date ;  that  the  defendant  did  not  complete  and  deliver  the 
building  until  October  19,  1911,  whereby  an  action  accrued  to 
plaintiff  for  damages  to  the  amount  of  $26,000,  for  which  it 
sues,  etc. 

Count  2  sets  out  the  same  cause  of  action  with  more  elabora- 
tion, and  alleges  that  the  said  delay  was  not  caused  by  the 
negligence  or  fault  of  the  plaintiff,  or  by  any  of  the  excusing 
causes  stipulated  in  the  contract. 

Count  3  allies  the  failure  to  complete  and  deliver  posses- 
sion of  the  building  by  the  specified  date,  that  plaintiff  has 
been  deprived  of  possession  and  of  the  revenue  it  could  and 
would  have  received  in  the  interval  between  said  date  of 
promised  completion,  and  the  date  of  the  actual  completion, 
and  has  thereby  sustained  damages  in  the  sum  of  $26,000.  It 
is  agreed  as  a  fact  that  the  actual  cost  of  the  building  was 
$681,000.  Defendant  demurred  to  each  count  of  the  decla- 
ration. Its  demurrer  was  sustained  to  counts  1  and  2,  and  over- 
ruled as  to  count  3.  The  conditions  of  the  case  justifying  it, 
a  special  appeal  was  allowed  to  the  plaintiff  from  so  much  of 
the  order  as  sustained  the  demurrer  to  counts  1  and  2  and  to 
the  defendant  as  to  count  3.    Both  appeals  have  been  incorpo- 
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rated  in  one  record,  though  separately  docketed,  and  were  heard 
together. 

Mr.  Charles  A,  Douglas,  Mr,  Gibbs  L.  Baker,  Mr.  Thomas 
Ruffin,  and  Mr.  Hwgh  H.  Obear  for  the  Southern  Building 
Corporation. 

Mr.  A.  B.  Brovme,  Mr,  C.  C,  Tucker,  Mr,  Alexander  Brit- 
ton,  and  Mr.  Evwns  Browne  for  the  Thompson-Starrett  Com- 
pany. 

Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the 
Court : 

1.  The  contract  was  entered  into  for  a  lawful  purpose  and 
is  one  that  each  party  was  competent  to  make.  It  is  unlike 
the  ordinary  building  contract,  but  its  meaning  is  not  difficult 
of  ascertainment. 

The  object  of  the  contract  was  that  the  owner  should  not  be 
compelled  to  pay  more  than  the  actual  cost  of  the  building,  plus 
the  fixed  profit  of  the  contractor  of  $60,000.  To  protect  the 
owner  from  an  excessive  cost,  the  guaranteed  maximum  of  its 
payment  was  fixed  at  $850,000.  Under  but  one  condition  could 
the  owner  be  made  to  pay  more  than  this  guaranteed  maximum 
amount;  which  was  that,  in  case  of  completion  before  the  date 
fixed  therefor,  for  each  day  thereof  it  should  be  increased  $5. 
If,  however,  the  actual  cost  of  the  building,  plus  the  profit, 
$60,000,  should  be  less  than  the  guaranteed  maximum  amount, 
the  foregoing  addition  to  the  maximum  amount  should  not  bene- 
fit the  contractor.  On  the  other  hand,  it  was  stipulated  that 
should  the  contractor  fail  to  complete  the  building  by  the  date 
fixed,  the  owner  '^shall  have  the  right  to  deduct  from  the  guar- 
anteed maximum  amount  the  sum  of  $100  for  each  and  every 
day  that  the  completion  is  delayed  beyond  the  said  date."  In 
the  ordinary  building  contract  with  liquidated  damages  cove- 
nant, the  owner  agrees  to  pay  a  fixed  simi  to  the  contractor,  re- 
gardless of  the  actual  cost,  or  whether  there  will  be  profit  or 
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loss ;  the  contractor  agrees  to  complete  and  deliver  possession  on 
a  day  named;  and  aware  that  the  owner  may  sustain  loss 
through  default  in  completion,  he  stipulates  for  a  certain  sum 
per  day  in  liquidation  of  the  owner's  damages. 

By  the  terms  of  the  present  contract  actual  cost  of  construc- 
tion and  a  reasonable  profit  thereon  were  contemplated.  Under 
no  circumstances  could  the  contractor  receive  more  than  the 
actual  cost  of  the  construction,  plus  its  profit  of  $60,000.  Had 
it  completed  the  building  on  the  day  named  at  the  actual  cost 
of  $850,000,  it  could  have  received  no  profit ;  and  for  every  day 
that  completion  was  delayed  thereafter  the  owner  could  de 
duct  $100,  thus  causing  the  contractor  an  actual  loss  of 
$26,000.  So,  if  the  building  had  actually  cost  $790,000,  the 
contractor  would  be  entitled  to  his  profit  also,  subject  to  dim- 
inution, however,  to  the  extent  of  $100  per  day  for  every  day 
of  delay.  There  can  be  no  doubt  what  this  guaranteed  maxi- 
mum amount  was,  and  of  its  controlling  effect  upon  the  so- 
called  liquidated  damage  stipulation.  It  is  agreed  that  the 
actual  cost  of  the  completed  building  was  $681,000;  adding  to 
this  the  stipulated  profit  of  $60,000,  the  aggregate  is  $741,000. 
Deducting  from  the  guaranteed  maximum  amount  the  stipu- 
lated amount  for  the  delay,  namely,  $26,000,  the  whole  amount 
of  the  payment  was  $83,000,  less  the  guaranteed  maximum 
amount.  This  sum  of  $741,000  the  contractor  was  entitled  to 
receive  notwithstanding  the  delay.  That  the  contract  might, 
under  certain  conditions  of  cost,  have  permitted  the  contractor, 
without  loss  to  itself,  to  delay  the  completion,  to  the  loss  of  the 
owner,  and  therefore  have  been  an  unwise  one  for  the  owner 
to  enter  into,  cannot  affect  its  construction.  It  was  competent 
to  contract;  no  imposition  was  practised  upon  it  to  induce  its 
execution ;  and  it  must  abide  by  its  terms.  There  was  no  error 
in  sustaining  the  defendant's  demurrer  to  the  first  two  counts. 

2.  Plaintiff's  declaration,  while  founded  upon  the  contract 
sets  up  two  substantially  independent  grounds  of  recovery.  In 
counts  1  and  2  the  claim  of  damages  is  founded  upon  the  cove- 
nant of  the  contract  stipulating  the  damages  for  delay  in  con- 
struction.   The  third  coimt,  reciting  the  promised  date  of  coin- 
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pletion,  alleges  and  claims  damages  for  the  breach  thereof  in- 
dependently of  the  aforesaid  covenant.  The  contract  is  an  en- 
tirety and  governs  the  relations,  rights,  and  liabilities  of  the 
owner  and  the  contractor.  The  consequences  of  delay  in  con- 
struction after  the  date  fixed  for  completion  were  expressly 
provided  for  therein,  and  excluded  any  other  measure  of  dam- 
ages. As  no  damages  could  be  recovered  under  the  provisions 
of  the  contract,  none  can  be  recovered  independently  of  it  The 
demurrer  to  the  third  count  should  have  been  sustained. 

The  order  appealed  from  in  Xo.  2545,  sustaining  the  de- 
murrer to  the  first  and  second  counts,  is  affirmed.  The  order 
appealed  from  in  No.  2544,  overruling  the  demurrer  to  the 
third  count,  is  reversed.  Costs  are  to  be  taxed  against  the 
Southern  Building  Corporation  in  both  appeals,  considered  as 
one  cause. 


WASHINGTON  RAILWAY  &  ELECTRIC  COMPANY  v. 

McLEAN. 


Release;  Fraud;  Intent. 

1.  Failure  of  a  woman  seventy-five  years  of  age,  unversed  in  business  mat- 

ters, to  read,  before  signing,  a  general  release  of  liability  for  per- 
sonal injuries,  relying  upon  the  statements  of  an  agent  of  the  other 
party  that  it  was  a  receipt  for  money  paid  her  for  injury  to  her 
apparel,  will  not,  as  a  matter  of  law,  be  held  to  preclude  her  from 
maintaining  an  action  for  the  personal  injuries.  (Citing  Baltimore 
d  0."/?.  Co,  V.  Morgan,  35  App.  D.  C.  105.) 

2.  In  order  to  avoid  the  effect  of  a  release  of  liability  for  personal   in- 

juricfs  upon  the  ground  that  the  plaintiff  was  induced  to  believe  that 
she  was  signing  merely  a  receipt  for  money  paid  her  for  injuries  to 
her  apparel,  an  actual  intent  to  defraud  or  intentional  misrepre- 
sentation need  not  he  shown,  it  being  sufficient  if  it  appears  that 
the  statements  or  conduct  of  the  other  party  were  reasonably  calcu- 
Vol.  XL.— 30. 
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lated  to  mislead  the  plaintiff  as  to  the  true  nature  of  the  paper,  and 
induce  her  to  sign  the  same  without  reading  it  or  having  it  read  to 
her^  and  that  she  was  misled  thereby. 

No.  2497.     Submitted  May  8,  1913.     Decided  May  26,  1913. 

Heabino  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  brought  to  recover  damages  for  personal  injuries. 

Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

Appeal  from  a  judgment  for  the  plaintiff,  Sarah  K.  McLean, 
appellee  here,  in  the  supreme  court  of  the  District  in  an  action 
against  the  defendant,  The  Washington  Railway  &  Electric 
Company,  appellant  here,  for  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  being  thrown  from  one  of  defend- 
ant's cars,  by  its  being  prematurely  started  as  she  was  in  the 
act  of  alighting  therefrom. 

The  defendant  admits  its  negligence,  its  principal  complaint 
here  being  that  a  verdict  should  have  been  directed  in  its  favor 
because  of  an  alleged  release  which  the  defendant  signed  under 
circumstances  hereinafter  set  forth. 

The  plaintiff  was  seventy-five  years  old  at  the  time  of  her 
injury,  which  occurred  on  the  afternoon  of  Saturday,  December 
16,  1911.  Her  testimony  tended  to  show  that  she  was  not  im- 
mediately sensible  of  injury  and  did  not  notify  the  defendant 
of  her  fall ;  that  during  the  forenoon  of  Monday,  following  the 
accident,  the  agent  of  the  defendant  called  to  see  her  and  in- 
quired whether  she  was  injured,  to  which  she  replied:  "No;  I 
can't  say  that  I  have  been  injured.  I  feel  a  good  deal  shaken 
up,  but  I  can't  say  that  I  have  been  injured.  The  only  in- 
jury that  I  have  sustained,  as  I  can  see  so  far,  is  the  injury 
to  my  clothing.  Fortunately,  I  was  not  wearing  my  best 
gown ;"  that  the  agent  said  he  was  very  glad  to  hear  this,  and 
asked  her  if  she  would  consider  $10  as  payment  for  her  cloth- 
ing, to  which  she  replied:  "Well,  of  course,  I  didn't  have  on 


Digitized  by 


Google 


WASmNOTON  R.  &  E.  CO.  v.  McLEAN.  467 

D.  C]  Statement  of  the  Case. 

my  best  dress,  but  I  thought  $15  would  have  been  enough;  my 
dress  and  veil  were  injured ;"  that  she  produced  the  dress  and 
showed  him  how  it  had  been  injured ;  that  he  handed  her  three 
five  dollar  bills  and  produced  a  paper,  "and  as  he  stood  there  he 
folded  it  this  way  (indicating),  and  he  handed  it  to  me," 
and  said,  "I  want  you  to  put  your  name  there  for  me,  to  show 
the  company  that  I  have  paid  you  this  money;"  that  the  only 
thing  she  saw  was  where  she  signed  her  name ;  that  the  paper 
was  "all  wrapped  up ;"  that  it  was  not  read  to  her ;  that  "there 
was  not  a  thing  on  it  to  see,  except  where  she  receipted  it ;  that 
he  said  it  was  simply  a  receipt;  so  that  the  railroad  would 
know  that  she  had  receipted  for  her  clothing;"  that  she  made 
no  claim  of  any  kind  for  any  personal  injury  because  she  did 
not  then  know  she  had  been  injured,  and  the  agent  did  not  offer 
to  pay  her  anything  for  such  an  injury,  nor  did  he  suggest  that 
the  money  received  by  her  covered  personal  injuries.  On  cross- 
examination  she  was  asked  if  the  agent  refused  to  let  her  read 
the  paper,  and  replied :  "Why  should  I  ask  him  to  let  me  read 
it  ?  I  did  not  know  there  was  anything  on  it — I  thought  it  was 
just  what  he  wanted — my  name;"  that  she  could  not  say  the 
agent  did  not  take  his  hand  off  the  paper,  although  her  impres- 
sion was  that  he  did  not ;  that  he  stood  right  by  her  when  she 
signed  it  and  took  it  right  away;  that  he  said:  "Just  sign  this 
right  here  now,  right  now,  then  I  will  take  it  with  me." 

The  testimony  of  the  agent  tended  to  show  that  the  plaintiff, 
when  he  called  to  see  her,  informed  him  that  she  had  "hurt 
her  hip  slightly;  did  not  think  it  anything  serious,  but  was 
severely  shaken  up,  and  got  her  bonnet  and  veil  soiled ;"  that  he 
then  informed  her  that  the  company  should  do  something  for 
her  and  asked  her  if  she  thought  $10  would  be  satisfactory; 
that  she  then  inquired  if  he  could  not  make  it  $15;  that,  after 
a  moment's  hesitation,  he  said  he  would,  and  thereupon  took 
out  a  blank  release,  filled  it  in,  and  "then  placed  the  release 
before  her,  wide  open ;"  that  he  told  her  it  was  a  release,  releas- 
ing the  company  from  any  further  responsibility.  He  was  not 
sure  "whether  he  exactly  handed  it  to  her,  but  he  placed  it  be- 
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fore  her."     On  cross-examination  he  testified  that  he  thought 
"U  was  her  veil  and  her  bonnet  thai  she  said  was  injured." 

In  rehuttal,  the  plaintiff  characterized  the  testimony  of  the 
agent  as  to  his  filling  in  the  release  in  her  presence  as  untrue. 

Mr.  J.  J.  Darlington  and  Mr.  W.  C  Sullivan^  for  the  ap- 
pellant : 

1.  There  was  no  evidence  from  which  the  jury  could  find: 
(a)  That  the  claim  agent  stated  that  the  release  was  merely 
a  receipt;  (b)  that  his  alleged  statements  or  conduct  could  have 
deceived  or  misled  her ;  or  (c)  that  she  relied  upon  any  state- 
ment or  conduct  of  the  claim  agent.  Rvnkle  v.  Bwmham,  150 
U.  S.  216,  225;  United  States  v.  Teschmaker,  22  How.  392. 
405;  UnUed  States  v.  Carter,  217  U.  S.  286,  316-17;  Ming 
V.  Woolfolk,  116  U.  S.  699,  603 ;  Elliott  Mack.  Co.  v.  United 
States,  43  Ct  CI.  469,  478;  Uolton  v.  Davis,  108  Fed.  138, 
150-1. 

2.  (d)  The  appellee  was  not  entitled  to  rely  upon  the  allege<l 
statements  or  conduct  of  the  claim  agent ;  (e)  no  duty  was  im- 
posed upon  him  to  read  the  release  to  her;  and  (f)  signing  the 
release  without  reading  it  was  not  a  reasonable  act  upon  the 
part  of  the  appellee,  and  bars  recovery  by  her.    Magee  v.  Insur- 
ance Co.  92  U.  S.  93,  98-9;  Cleaveland  v.  Richardson,  132 
U.  S.  318,  329 ;  Insurance  Co.  v.  Reed,  33  Ohio  St.  283,  391 ; 
Railroad  Co.  v.  Morgan,  35  App.  D.  C.  195,  202 ;  Andrus  v. 
Smelting  Co.  130  U.  S.  643,  647 ;  Heck  v.  R.  Co.  147  Fed. 
775 ;  R.  Co.  v.  Diffendaffer,  125  Fed.  893 ;  Upton  v.  TribU- 
cock,    91    U.    S.    45,    50;    Hazard    v.    Oriswold,    21    Fed. 
178,     180;      Taylor    v.    Fleckenstein,    30    Fed.     99,     102; 
Rovnsaville    v.    Scale    Co.    127    Ga.    735;    Whitney   v.   Da- 
vidge,  23  App.  D.  C.  156,  164-5 ;  Scale  Co.  v.  Oarrison,  2S 
App.  D.  e.  243,  249;  R.  Co.  v.  Belliwith,  83  Fed.  437,  439; 
Green  v.  R.  Co.  92  Fed.  873,  876 ;  R.  Co.  v.  Green,  114  Fed. 
679,  680 ;  Wallace  v.  R.  Co.  67  Iowa,  547 ;  Bacon  v.  Marhky. 
46  Ind.  116;  Clodf elder  v.  Hvlett,  72  Ind.  137,  143;  Omno 
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Co.  V.  Copelan,  112  Qa.  319;  Fivey  v.  R.  Co.  67  :N'.  J.  L.  627, 
633-4. 

3.  The  court  erred  in  overruling  appellant's  objection  to 
appellee's  third  prayer,  that,  in  order  to  avoid  her  release,  it 
was  essential  for  her  to  establish,  by  clear  and  convincing  proof, 
the  fraudulent  intent  of  and  misrepresentation  by  the  appellant, 
her  own  reliance  thereupon,  that  she  did  rely  thereon,  and  that 
she  was  injured  by  so  doing.  Lalone  v.  United  States,  164  U. 
S.  255,  257;  United  States  v.  Clark,  200  U.  S.  601,  607,  608; 
Maxwell  Land-Grant  Case,  121  U.  S.  325;  United  States  v. 
Stinson,  197  U.  S.  200,  204;  Bank  v.  Lyons,  137  Fed.  976^ 
977;  Thorwegan  v.  King,  111  U.  S.  545,  555;  R.  Co.  v.  Belli- 
with,  83  Fed.  437,  439-43 ;  R.  Co.  v.  Dijfendaffer,  125  Fed. 
893,  895 ;  Barker  v.  R.  Co.  65  Fed.  460 ;  Fivey  v.  R.  Co.  67 
N.  J.  L.  627,  633-4;  Liberty  v.  Haynes,  103  Me.  182,  190; 
Parlin  v.  Small,  68  Me.  289;  R.  Co.  v.  Shay,  82  Pa.  198; 
Pederson  v.  R.  Co.  33  Pac.  351,  353  (Wash.);  DeDouglas  v. 
Traction  Co.  198  Pa.  430 ;  Ogden  v.  Traction  Co.  202  Pa.  480, 
485,  487;  Connor  v.  Pushor,  86  Me.  300;  Insurance  Co.  v. 
Rammehberg,  58  Kan.  531 ;  Rose  v.  12.  Co.  —  Pa.  — ,  12  Atl. 
78;  Wenston,  etc.  Co.  v.  Pumell,  75  Md.  113;  Klauher  v. 
Wright,  52  Wis.  313 ;  Stroui  v.  Lewis,  104  Me.  65 ;  Cvmmins 
V.  Hurlburt,  92  Pa.  165 ;  Atlantic  Delaine  Co.  v.  James,  94  U. 
S.  207,  214;  Maxwell  Lamd  Grant  Case,  121  U.  S.  325,  380; 
B.  Co.  V-  Dull,  124  U.  S.  173,  183 ;  United  States  v.  Budd,  144 
TJ.  S.  154,  161 ;  United  States  v.  Teleph.  Co.  167  U.  S.  224, 
240-1 ;  Famsworth  v.  Duffries,  142  U.  S.  43,  47 ;  Jackson  v. 
King,  4  Cow.  207,  220 ;  BiUler  v.  Haskell,  4  Desauss.  Eq.  684, 

4.  The  court  erred  in  instructing  the  jury  that  it  was  not 
essential  for  the  appellee  to  establish  an  intent  to  defraud  her 
on  the  part  of  the  claim  agent,  in  order  to  avoid  her  release. 
Hall  V.  Perkins,  3  Wend.  631 ;  Conrad  v.  Nicoll,  4  Pet  291, 
295-6;  United  States  v.  Arrendondo,  6  Pet.  691,  716-17; 
Eyre  v.  Potter,  15  How.  42,  56;  Brooks  v.  O'Hara  Bros.  2 
McCrary,  644,  649 ;  Bwrtol  v.  Walton  &  W.  Co.  92  Fed.  13, 
14 ;  Judd  V.  Wener,  55  Conn.  277 ;  Terrell  v.  Bennett,  18  Ga. 
406;  Linington  v.  Strong,  111  111.  160;  Schwabher  v.  Riddle, 


Digitized  by 


Google 


470  WASHINGTON  R.  &  E.  CO.  v.  McLEAN. 

Argument  of  Counsel.  [40  App. 

90  HI.  348 ;  Miller  v.  Hawell,  2  111.  499 ;  Warfield  v.  Clark, 
118  Iowa,  75;  Warren  v.  Baiiker,  2  Duv.  (Kj.)  155;  Hum- 
phrey V.  Merriam,  32  Minn.  197;  Summers  v.  Insurance  Co. 
90  Mo.  App.  700;  Lord  v.  Colly,  6  X.  H.  99;  Wright  v.  Brew- 
ing Co.  103  Md.  380;  Feeney  v.  Howard,  79  Cal.  528;  Cowley 
V.  Smith,  46  N.  J.  383;  Kountz  v.  Kennedy,  147  X.  Y.  129; 
MacCullar  v.  McKinley,  99  N.  Y.  358 ;  MacAleer  v.  Murray, 
68  Pa.  136 ;  J?ofcee  v.  VraZter,  14  Pa.  139 ;  Wachsmuth  v.  Mar- 
tini, 45  111.  App.  244. 

Mr.  A.  S.  Worthington  and  Mr.  J.  Wilmer  Lalimer,  for  the 
appellee : 

1.  Whether  appellee  was  entitled  to  rely  upon  statements 
and  conduct  of  claim  agent ;  whether  a  duty  was  imposed  upon 
him  to  acquaint  her  of  contents  of  paper;  and  whether  it  was 
reasonable  for  her  to  sign  paper  without  reading  it, — were  ques- 
tions for  the  jury.  Baltimore  &  0.  R.  R.  Co.  v.  Morgan,  35 
App.  D.  C.  195 ;  Bliss  v.  New  York  C.  £  H.  R.  R.  Co.  160 
Mass.  147;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lewis,  109  HI.  120; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Lewis,  13  111.  App.  166 ;  Chesa- 
peake &  0.  R.  Co.  V.  Howard,  14  App.  D.  C.  262 ;  Chesapeake 
&  0.  R.  Co.  V.  Howard,  178  U.  S.  153 ;  Freedley  v.  French,  154 
Mass.  339;  Illinois  Central  R.  R.  Co.  v.  Welch,  52  111.  183; 
Lusted  V.  Northwestern  R.  Co.  71  Wis.  391 ;  Larsson  v.  Met. 
Stock  Exchange,  200  Mass.  367 ;  Rockwell  v.  Capital  Traction 
Co.  25  App.  D.  C.  98 ;  St.  Louis,  etc.  R.  Co.  v.  Smith,  100  S. 
W.  (Ark.),  884;  Union  P.  R.  Co.  v.  Harris,  158  IJ.  S.  326. 

2.  The  instruction  upon  the  claim  agent's  motive  or  intent 
was  properly  given.  34  Cyc.  1063 ;  Lusted  v.  Chicago  &  N.  W. 
R.  Co.  71  Wis.  391 ;  Russian  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
56  Wis.  325 ;  Kirchner  v.  New  Hampshire,  S.  M.  Co.  135  N. 
Y.  182 ;  People's  Nat.  Gas  Co.  v.  Millhury,  2  Monag.  (Pa.), 
145;  Rauen  v.  Prudential  Ins.  Co.  106  N.  W.  (Iowa),  198; 
Houston  &  T.  C.  R.  Co.  v.  Bronm,  69  S.  W.  (Tex.),  651; 
O'Donnell  v.  Clinton,  145  Mass.  461. 
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Mr.  Justice  Kobb  delivered  the  opinion  of  the  Court: 

As  the  testimony  raised  a  sharp  issue  of  fact,  it  was  clearly 
for  the  jury  to  say  whether  the  minds  of  the  parties  ever  met, 
and  whether  the  conduct  of  the  defendant's  agent  was  calculated 
to  mislead  the  plaintiff  to  her  injury.  If  the  jury  accepted  the 
testimony  of  the  plaintiff,  and  they  evidently  did,  it  was  ex- 
pressly understood  that  the  money  which  was  paid  her  by  the 
defendant's  agent  was  for  injury  to  her  clothing,  and  for  noth- 
ing else.  It  was  further  understood  that  the  paper  which  she 
signed  "was  simply  a  receipt,  so  that  the  railroad  would  know 
that  she  had  receipted  for  her  clothing, — for  injury  to  her  cloth- 
ing." It  is  clear,  therefore,  that  there  was  ample  evidence  upon 
which  to  base  a  finding  that  nothing  was  paid  the  plaintiff  on 
account  of  physical  injuries.  Of  course,  it  would  have  been 
competent  for  her  to  have  executed  a  release  for  such  damages 
in  consideration  of  the  payment  of  damages  to  her  clothing,  but 
the  circumstances  surrounding  the  transaction  were  such  that 
it  was  for  the  jury  to  say  whether  it  was  an  act  of  negligence  on 
her  part  to  rely  upon  the  statement  of  the  agent,  and  sign  the 
paper  without  examination.  Baltimore  &  0.  R.  Co.  v.  Morgan, 
35  App.  D.  C.  195 ;  Union  P.  R.  Co.  v.  Harris,  158  U.  S.  326, 
39  L.  ed.  1003,  15  Sup.  Ct.  Kep.  843 ;  Lusted  v.  Chicago  &  N. 
W.  R.  Co.  71  Wis.  391,  36  N.  W.  857 ;  La/rsson  v.  Metropolitan 
StocTc  Exch.  200  Mass.  367,  86  N.  E.  940.  It  would  be  un- 
conscionable for  a  court  of  justice  to  rule,  as  matter  of  law,  that 
it  constituted  negligence  for  a  lady  seventy-five  years  of  age, 
unversed  in  business  matters,  to  sign  a  paper,  under  the  circum- 
stances detailed  by  the  plaintiff,  without  reading  it.  If  she  is 
to  be  charged  with  negligence  as  matter  of  law,  who  is  to  receive 
the  benefit  ?  In  other  words,  is  the  company  to  be  tbus  favored, 
through  whose  agent  the  plaintiff  was  led  or  induced  to  sign  a 
general  release  when  she  in  fact  supposed,  and  we  think  the  jury 
were  justified  in  finding  that  she  had  reason  to  suppose,  that 
she  was  signing  a  mere  receipt  for  money  paid  her  for  a  specific 
purpose  ? 

It  is  further  assigned  as  error  that  the  court,  at  the  request 
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of  the  plaintiff,  instructed  the  jury  that  actual  intent  to  defraud 
or  intentional  misrepresentation  on  the  part  of  the  agent  of  the 
company   in    procuring   plaintiff's   signature    to   said   alleged 
release    were    imneeessary   in   order    to    avoid    the    effect  of 
such  release,  if  it  appeared  "that  the  statements  or  conduct  of 
said  agent  were  reasonably  calculated  to  mislead  the  plaintiff 
as  to  the  true  nature  of  the  paper,  and  induce  her  to  sign  the 
same  without  reading  it  or  having  it  read  to  her,  and  that  she 
was  misled  thereby  and  signed  the  same  relying  upon  such 
statements  or  conduct  on  the  part  of  the  agent."    It  is  well  set- 
tled that  the  fraud  of  the  defendant  in  such  cases  may  be  purely 
passive.     If  the  plaintiff,  without  negligence,  is  misled  to  his 
injury  by  the  acts  and  representations  of  the  defendant,  the 
mischief  is  none  the  less  because  such  acts  and  representations 
did  not  spring  from  a  corrupt  motive.    For  "if  there  was  a  mis- 
understanding of  the  facts,  whether  the  facts  were  wilfully  mis- 
stated by  the  agent  of  the  railway  company  or  not  is  not  a  very 
material  question;  but  the  question  is  whether  the  facts  were 
understood  by  both  parties."     Union  P.  B.  Co.  v.  Harris,  158 
U.  S.  326,  332,  39  L.  ed.  1003,  1005,  15  Sup.  Ct.  Rep.  843; 
In  Lmted  v.  Chicago  &  N.  W.  R.  Co.  71  Wis.  391,  36  N.  W. 
857,  which  was  cited  with  approval  by  the  Supreme  Court  in 
the  Harris  Case,  the  court  said:     "The  further  question  then 
arises.  Was  the  ignorance  of  the  plaintiff  of  the  clause  contained 
in  the  instrument,  releasing  all  claim  of  personal  injury,  the  re- 
sult of  such  negligence  on  his  part  as  precludes  him  from  avoid- 
ing it?     As  to  that  point  we  are  constrained  to  say,  without 
imputing  to  the  agent  who  obtained  the  release  any  conscioufi 
bad  faith  in  the  transaction,  that  he  obtained  it  at  such  a  time 
and  under  such  circumstances  as  to  show  that  he  acquired  an 
undue  advantage,  akin  in  law  to  a  species  of  fraud."    See  also: 
Kirchner  v.  New  Home  Sewing  Mack.  Co.  135  X.  Y.  182,  31 
X.  E.  1104 ;  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  725,  106 
X.  W.  198 ;  O'Donnell  v.  Clinton,  145  Mass.  461,  14  K  E.  747. 
Judgment  affirmed,  with  costs.  Affirmed. 
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Equitt;  Spbcific  Pebfobmance;  Laches;  Damages;  Afpkal  and  Ebboe. 

1.  Jurisdiction  of  equity  is  not  compulsory,  but  is  the  subject  of  discretion, 

and  goes  not  as  a  matter  of  course,  but  is  granted  or  withheld  ac- 
cordingly as  equity  and  justice  seem  to  demand  in  view  of  all  the 
circumstances  of  the  case,  but  this  discretion  is  not  an  arbitrary 
or  capricious  one,  but  is  controlled  by  the  settled  principles  of  equity. 
(Citing  Knott  v.  Qilea,  27  App.  D.  C.  681.) 

2.  Specific  performance  of  the  defendant's  contract  to  convey  land  as  soon 

as  he  had  quieted  title,  the  consideration  for  which  was  inadequate 
by  reason  of  the  expenses  of  so  doing,  which  the  defendant  did  not 
understand,  will  not  be  decreed  where,  alth<>ugh  the  contract  was 
recorded  shortly  after  its  execution,  its  attempted  enforcement  was 
delayed  for  three  years  after  title  was  perfected,  during  which  time 
the  land  greatly  increased  in  value.  (Distinguishing  Bride  v.  Reeves, 
36  App.  D.  C.  476.) 

3.  While  ordinarily  an  unsuccessful  plaintiff  in  a  suit  for  specific  per- 

formance will  be  left  to  his  remedy  at  law  for  the  recovery  of  dam- 
ages for  the  breach  of  the  contract,  nevertheless  where,  without  ob- 
jection by  the  plaintiff  and  presumably  by  consent  of  the  defendant, 
the  decree  denying  specific  performance  requires  payment  by  the  de- 
fendant to  the  plaintiff  of  moneys  due  by  the  former,  it  will  be 
affirmed. 

No.  2510.     Submitted  May  8,  1913.     Decided  May  26,  1913. 

EJBABiNG  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  his  bill 
for  specific  performance  of  a  contract  to  convey  land. 

Affirmed. 

The  CoTJBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  a  suit  for  specific  performance  of  a  contract  to  con- 
vey land,  and  the  plaintiff,  Cotter  T.  Bride,  appeals  from  a 
decree  dismissing  his  bill  upon  the  payment  by  the  defendant 
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James  C.  Reeves  of  the  sum  of  $298.02,  with  iiitei*est  from  De- 
cember 2,  1912. 

The  biU  was  filed  March  10th,  1910,  to  enforce  the  following 
contract : 

This  agreement  made  and  entered  into  this  the  14th  day  of 
April,  1905,  by  and  between  James  C.  Eeeves,  of  the  District 
of  Columbia,  party  of  the  first  part,  and  Cotter  T.  Bride,  party 
of  the  second  part:  Mr.  Reeves  agrees  as  soon  as  he  acquires 
a  good  title  to  Square  Six  Hundred  and  Four  (604)  and  Six- 
Hundred  and  Five  (605)  to  turn  over  to  Cotter  T.  Bride  his 
right  title  and  interest  in  Square  Six  Hundred  Four  (604) 
and  Square  Six  Hundred  Five  (605),  upon  the  payment  of 
Three  Thousand  Dollars  ($3,000),  the  same  to  be  a  good  title 
and  free  of  encumbrances.  Received  on  the  above  sixtv  dollars 
($60). 

James  C.  Reeves.     (Seal.) 
Cotter   T.   Bride. 

This  contract  was  recorded  April  30,  1907.  The  defendants 
other  than  Reeves  are  made  parties  as  holding  under  certain 
trust  deeds  and  conveyances  made  by  Reeves  after  the  record 
of  the  contract,  copies  of  which  are  attached  as  exhibits  to  the 
bill. 

The  defendant  Reeves's  demurrer  to  the  bill  was  sustained: 
but  on  appeal  that  decree  was  reversed  and  the  cause  remanded 
for  further  proceedings.  Bride  v.  Reeves,  36  App.  D.  C. 
476. 

Upon  the  return  of  the  mandate  the  defendants  answered  the 
bill.  The  answer  of  Reeves,  the  only  one  material  to  the 
cause,  admits  the  execution  of  the  contract  except  as  to  the 
seal  attached  to  his  signature,  which,  he  charges  has  been  at- 
tached since  said  signing  and  without  his  knowledge  or  con- 
sent. That  he  had  entered  into  a  contract  with  one  Slater  to 
quiet  the  title  to  the  lauds,  and  at  the  instance  of  said  Slater, 
who  was  acting  as  agent  for  plaintiff,  he  executed  the  said 
agreement,  receiving  in  all  thereon  the  sum  of  $100.     That 
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he  was  not  in  a  mental  condition  to  understand  the  nature  of 
the  instrument,  and  did  not  correctly  understand  its  contents. 
That  the  contents  were  misstated  to  him  by  Slater  and  Bride, 
and  he  was  too  much  under  the  influence  of  intoxicating  liquor 
to  understand  the  imconscionable  contract  that  he  was  entering 
into.  That  the  land  was  then  worth  $6,000,  and  is  now  worth 
from  $8,000  to  $10,000,  and  the  contract  was  for  $3,000,  out 
of  which  would  be  deducted  the  $1,200  to  be  paid  Slater  for 
perfecting  the  title,  and  certain  tax  claims  amounting  to  about 
$600. 

That  defendant  repudiated  the  contract  in  May  or  June, 
1907,  when  requested  to  make  the  conveyance  of  title,  and 
plaintiff  failed  to  take  any  action  thereon  until  the  land  ad- 
vanced at  least  one  third  in  value.  That  during  the  interval 
defendant  made  the  conveyances  to  others  that  are  alleged  in 
the  bill.  Testimony  was  taken,  and  on  December  10,  a  decree 
was  entered  ordering  defendant  to  pay  to  plaintiff  the  sum  of 
$292.02,  with  interest  from  December  2,  1912,  and  upon  said 
payment  dismissing  the  bilL 

Mr.  Mason  N.  Richardson  and  Mr.  William  W.  Bride  for  the 
appellant. 

Mr.  W.  Walton  Edwards  and  Mr.  John  Ridoui  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

In  the  former  appeal,  in  reversing  the  decision  in  favor  of 
Reeves,  it  was  said:  "A  more  serious  question  arises  in  re- 
spect of  plaintiff's  laches.  Defendant's  obligation  to  convey 
was  not  enforceable  until  a  reasonable  time  after  April  25, 
1907,  when  the  title  was  perfected.  Plaintiff  recorded  the 
contract  within  five  days  thereafter,  but  did  not  bring  his 
suit  for  nearly  three  years.  One  who  appeals  to  the  discretion 
of  a  court  of  equity  to  decree  specific  performance  must  do  so 
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with  reasonable  promptitude.  What  is  reasonable  depends 
upon  the  circumstances  of  the  case.  Mere  lapse  of  time  that 
has  occasioned  no  change  of  conditions  which  render  it  inequi- 
table and  unconscientious  to  entertain  the  demand,  and  is  not 
excessive,  is  looked  upon  with  some  indulgence  in  equity, 
George  v.  Ford,  36  App.  D.  C.  315;  Smoot  v.  Rea,  19  Md. 
398-406.  The  excuse  for  this  delay,  namely  the  vacillation 
of  Beeves,  and  his  conduct  leading  plaintiff,  until  November 
9,  1909,  to  entertain  the  reasonable  expectation  that  he  would 
make  the  conveyance  without  litigation,  must  be  taken  to  be 
true  as  alleged.  While  not  set  out  with  perfectly  satisfactory 
specification,  we  think  they  are  to  be  regarded  as  sufficient 
There  is  nothing  in  the  bill  from  which  it  can  be  inferred  that 
there  was  any  great  and  unexpected  rise  in  the  value  of  the 
property  during  the  period  of  delay."  This  was  an  expression 
of  opinion  foimded  on  the  only  fact  then  before  the  court  on 
the  demurrer.  A  different  case  is  presented  on  the  testimony 
taken  after  the  return  of  the  cause  to  the  trial  court. 

The  facts  as  we  find  them  are  these:  Reeves's  only  real 
estate  consisted  of  the  two  squares  described  in  the  contract, 
of  which  he  had  been  in  continuous,  uninterrupted,  adverse 
possession  for  more  than  twenty  years.  He  had  a  wife  and 
children,  and  pursued  the  occupation  of  a  market  gardener 
upon  the  premises.  He  could  read  and  write,  but  had  little 
information  and  little  or  no  knowledge  or  experience  in  matters 
relating  to  land  contracts.  Moreover,  he  drank  intoxicating 
liquors  to  excess;  had  frequent  "sprees"  lasting  sometimes  for 
many  days;  and  was  improvident  and  needy.  It  does  not  ap- 
pear that  he  was  intoxicated  at  the  time  of  the  execution  of 
the  contract,  though  he  appears  to  have  returned  home  in  the 
evening  intoxicated,  after  spending  part  of  the  small  sum  paid 
him  at  the  time.  It  does  not  appear  that  the  contract  was  mis- 
read to  him,  or  that  its  contents  were  misrepresented;  he  had 
the  opportunity  to,  and  apparently  did,  read  it.  The  evidence 
regarding  the  scroll  seal  which  appears  opposite  Reeves's  signa- 
ture alone,  on  the  writing  delivered  to  Bride,  is  not  clear. 
None  such  was  affixed  to  Bride's  signature,  nor  waa  it  affixed 
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to  Reeves's  on  the  duplicate  delivered  to  him.  The  notary 
who  drew  the  instrument  and  took  the  acknowledgment  occu- 
pied an  office  opening  into  that  of  Slater,  who  brought  the 
parties  together.  Reeves  was  not  before  that  acquainted  with 
Bride,  but  was  with  Slater,  who  had  a  contract  with  him  to 
remove  the  cloud  upon  his  title;  that  is  to  say,  to  bring  an 
action  under  the  provision  of  the  Code  to  establish,  of  record, 
the  title  acquired  by  adverse  possession.  Reeves  and  his  wife 
admit  that  the  written  word  "seal"  looks  like  his  handwriting, 
but  he  positively  denies  writing  it,  or  authorizing  it  to  be 
written.  The  trial  justice  was  unable  to  say  that  there  was 
anything  more  than  doubt  whether  Reeves  had  written  the 
seal,  or  authorized  it.  We  must  confess  a  like  doubt.  There 
was,  however,  no  reason  why  a  seal  should  have  been  affixed  to 
Reeves's  signature  alone,  and  no  one  appears  to  have  demanded 
or  suggested  it.  The  only  difference  between  a  sealed  and  un- 
sealed instrument  of  the  kind  was  in  respect  of  the  bar  of  the 
statute  of  limitations.  There  was  no  binding  contract  on  the 
part  of  Bride  to  complete  the  purchase,  though  he  paid  Reeves 
the  sum  of  $60  upon  its  execution. 

It  seems  reasonably  clear  that,  although  no  misrepresentation 
was  made  to  Reeves,  he  did  not  fully  understand  the  effect 
of  the  deductions,  worked  by  the  terms  of  the  contract,  from  the 
purchase  price  on  account  of  encumbrances,  and  the  condition 
of  his  quieting  the  title ;  and  that  he  believed  he  was  receiving 
more  than  he  was  entitled  to  imder  the  legal  construction  of  the 
contract.  He  had  no  legal  adviser,  and  relied  upon  the  notary 
employed  by  Bride.  There  is  nothing  to  show,  however,  that 
this  misunderstanding  was  the  result  of  any  deception  prac- 
tised by  Bride.  The  two  squares  contained  117,960  square 
feet  of  land,  and  were  assessed  for  taxation  in  1906  at  the  value 
of  3  cents  per  square  foot,  with  the  exception  of  a  part  of  one 
square — how  much  does  not  appear — which  was  assessed  at  4 
cents  per  square  foot.  This  amounted  to  more  than  the  pur- 
chase price  agreed  upon,  and  it  is  reasonable  to  suppose  that 
the  land  was  worth  more  than  the  assessed  valuation;  but  how 
much  more  is  not  rendered  certain  by  the  testimony.     That 
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this  value  had  increased  considerably  between  1907  and  the 
time  of  filing  the  suit  is  quite  certainly  proved.  During  that 
time  lands  like  these  situated  near  the  Arsenal,  preparations 
for  extending  the  grounds  of  which  were  then  contemplated, 
had  considerably  increased  in  value.  The  allegations  of  ex- 
cuses for  delay  in  bringing  the  suit,  that  were  held  to  be  suflS- 
cient  on  the  demurrer  notwithstanding  lack  of  specification, 
are  not  sustained  by  the  evidence  taken  in  their  support.  Reeves 
expressly  repudiated  the  contract  in  May  or  June,  1907.  and 
such  vacillation  as  was  exhibited  thereafter  was  that  of  plain- 
tiff more  than  of  Reeves.  Bride  attempted  to  interest  one 
Manogue  in  the  purchase,  and  they  attempted  to  procure  a  deed 
from  Reeves,  joined  by  his  wife,  to  obtain  her  release  of  dower, 
by  offering  first  $500,  afterwards  $1,000.  The  deed  was  to  l>e 
made  to  Bride  and  Manogue;  Manogue  was  to  pay  one  half 
of  the  original  purchase  price,  and  to  pay  the  entire  additional 
sum  offered,  which  would  make  his  own  one  half  of  the  land 
cost  him  $2,500.  Reeves  and  wife  refused  to  make  a  deed 
for  less  than  $5,000.  The  matter  ended,  and  afterwards 
Reeves,  through  counsel,  offered  to  repay  Bride  the  money  he 
had  advanced,  and  the  sum  of  $93.20  on  account  of  tax  certifi- 
cates held  by  the  latter.  A  claim  of  $406  had  been  made  by 
Bride's  representative, — unitemized, — and,  though  this  was 
disputed,  no  itemized  statement  was  furnished.  Reeves  admit- 
ted the  receipt  of  $140  from  Bride,  and  also  offered  to  pay 
the  $93.20  for  the  tax  certificates,  making  a  total  of  $233.20. 
The  bill  was  not  filed  imtil  March  10,  1910. 

This  is  not  a  bill  to  set  aside  the  contract  for  fraud  or  mis- 
take. If  it  were,  as  before  suggested,  the  proof  would  not  jus- 
tify a  decree  to  that  effect  under  the  settled  practice  of  equity. 
Instead  of  a  bill  to  rescind,  the  defendant  defends  against  a  bill 
for  specific  performance.  The  question  is  not  whether  a  court 
of  equity  will  annul  the  contract,  but  whether  it  will  extend  its 
extraordinary  remedy  of  specific  performance,  or  leave  the 
plaintiff  to  his  ordinary  remedy  at  law?  The  difference  be- 
tweeen  the  degree  of  hardship  and  imfaimess  that  will  induce 
a  court  of  equity  to  vacate  a  contract,  and  that  which  will  in- 
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duce  it  to  withhold  its  aid,  is  well  settled.  Cathcart  v.  Rob- 
inson, 5  Pet  264-276,  8  L.  ed.  120-124;  Knott  v.  Giles,  27 
App.  D.  C.  581-593.  As  said  in  Knott  v.  Giles:  "It  is  the 
well-settled  doctrine  that  the  jurisdiction  of  equity  is  not  com- 
pulsory, but  the  subject  of  discretion.  It  ^does  not  go  as  a 
matter  of  course,  but  is  granted  or  withheld  according  as  equity 
and  justice  seem  to  demand  in  view  of  all  the  circumstances  of 
the  case.'  McCabe  v.  Maithews,  155  U.  S.  550-553,  39  L.  ed. 
256,  257,  15  Sup.  Ct.  Rep.  190;  Willard  v.  Tayloe,  8  Wall. 
557-565,  19  L.  ed.  501-503."  This  discretion  is  not  an  arbi- 
trary or  capricious  one,  but  is  controlled  by  the  settled  prin- 
ciples of  equity.  But,  as  said  by  Mr.  Justice  Field  in  Willard 
V.  Tayloe,  supra :  "No  positive  rule  can  be  laid  down  by  which 
the  action  of  the  court  can  be  determined  in  all  cases.  In  gen- 
eral, it  may  be  said  that  the  specific  relief  will  be  granted  when 
it  is  apparent,  from  a  view  of  all  the  circumstances  of  the 
particular  case,  that  it  will  subserve  the  ends  of  justice;  and 
that  it  will  be  withheld  when,  from  a  like  view,  it  appears  that 
it  will  produce  hardship  or  injustice  to  either  of  the  parties." 
Applying  these  principles  to  the  facts  and  circumstances  of 
the  case,  we  are  of  the  opinion  that  there  was  no  error  in  deny- 
ing specific  performance  of  the  contract.  Looking  at  what  we 
believe  to  be  the  actual  value  of  the  land  at  the  time  of  the 
contract, — though  that  of  itself  would  be  no  sufficient  ground 
for  refusing  performance, — and  the  expensive  conditions  of 
quieting  the  title,  the  contract  was  a  hard  one.  The  contract 
was  recorded  so  as  to  give  notice  to  subsequent  purchasers  and 
encumbrancers,  but  its  enforcement  was  delayed  for  almost 
three  years,  during  which  time  the  property  increased  greatly 
in  value.  As  said  in  the  opinion  on  the  former  appeal  (36  App. 
D.  C.  483):  "One  who  appeals  to  the  discretion  of  a  court 
of  equity  to  decree  specific  performance  must  do  so  with  rea- 
sonable promptitude."  And  particularly  is  this  so  where  the 
vendor  only  is  bound  by  the  contract.  The  conditions  of  this 
case,  coupled  with  the  long  and  inexcused  delay  in  asking  the 
remedy,  show  a  case  of  hardship  and  injustice  that  a  court  of 
equity  cannot  sanction* 
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Ordinarily,  the  dismissal  of  a  bill  for  specific  performance 
leaves  the  plaintiff  to  the  assertion  of  his  remedy  at  law ;  it  is 
only  under  extraordinary  circumstances  that  it  will  be  retained 
for  the  award  of  compensation  or  damages,  where  there  has 
been  a  breach.  In  the  present  case,  presumably  by  concession 
of  the  defendant,  and  without  exception  by  the  plaintiff,  who 
has  assigned  no  error  thereon,  the  decree  required  the  payment 
by  the  defendant  Reeves  of  moneys  due  by  him  to  the  plaintiff, 
as  a  condition  of  dismissing  the  bilL  The  decree  as  entered  will 
be  affirmed  with  costs.  Affirmed. 


RE  EXCELSIOR  SHOE  COMPANY. 
RE  EXCELSIOR  SHOE  COMPANY. 
RE  EXCELSIOR  SHOE  COMPANY. 


Tbademabk;  Judicial  Notice;  Descriptiveness ;  Dboefcivensbs. 

1.  The  rule  that  a  judge  is  not  to  shut  his  eyes  to  what  everybody  else  of 

intelligence  knows,  applies  with  peculiar  force  in  proceedings  in  the 
Patent  Office. 

2.  Though  no  evidence  is  introduced  to  show  that  there  is  such  an  organi- 

zation as  boy  scouts,  the  Commissioner  of  Patents  may  take  judicial 
notice  of  the  fact  in  passing  upon  an  application  for  a  trademark 
involving  that  name. 

3.  Labels  for  shoes  bearing  the  words  "Boy  Scouts,"  in  conjunction  with 

figures  representing  boys  in  scouting  uniform,  cannot  be  registered 
as  trademarks,  since  they  are  descriptive  and  deceptive,  or  both, 
as  indicating  that  the  particular  shoes  are  of  superior  quality,  ap- 
proved by  the  association  of  boy  scouts,  and  marked  with  its  name 
by  its  authority.  Whether  the  figures,  without  the  descriptive 
words,  are   registerable,   qucere, 

4.  Where  the  affidavit  accompanying  an  application  for  registration  of  a 

trademark  fails  to  show  that  the  mark  has  been  used  in  commerce 


Digitized  by 


Google 


RE  EXCELSIOR  SHOE  CO  481 

D.  C]  Opinion  of  the  Court. 

among  the  States,  or  with  foreign  nations,  or  with  the  Indian  tribes, 
as  required  by  the  trademark  act,  sees.  1  and  2,  the  application  is 
fatally  defective. 

Nos.  841,  842,  843.    Patent  Appeals.    Submitted  May  13,  1913.    Decided 

May  26,  1913. 

Hearing  on  separate  appeals  from  decisions  of  the  Commis- 
sioner of  Patents  refusing  registration  of  a  trademark. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Hamilton  for  the  appellant. 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Shbpaed  delivered  the  opinion  of  the 
Court : 

These  separate  appeals  from  decisions  of  the  Commissioner 
of  Patents  denying  registration  of  a  trademark  involve  suh- 
stantially  the  same  question,  and  have  been  heard  as  one. 

The  trademark  is  the  word  "Boy  Scouts,"  applied  to  leather 
and  canvas  shoes  for  boys,  youths,  and  men.  In  No.  841  a 
representation  of  the  mark  consists  of  a  youth  on  horseback, 
dressed  in  the  garb  of  a  cowboy  or'  scout,  with  the  words  "Boy 
Scouts"  printed  thereunder  in  conspicuous  letters;  this  is 
stamped  or  printed  on  the  sole  of  a  shoe.  It  was  shown  in  the 
course  of  the  application  that  there  was  affixed  to  the  boxes 
<sontaining  each  pair  of  shoes  a  label  in  colors,  on  which  appears 
not  only  the  scout  on  horseback,  but  pictures  of  boy  scouts  en- 
gaged in  various  sports.  The  most  conspicuous  thing  in  this 
label  is  the  words  "Boy  Scouts"  in  white  letters  on  a  red  back 
ground.  It  also  shows  that  the  shoes  are  manufactured  by  the 
Excelsior  Shoe  Company,  of  Portsmouth,  Ohio.  Each  appli* 
<;ation  states  that  the  trademark  has  been  "continuously  used 
in  the  business  of  said  corporation  since  July  1,  1910." 
Vol.  XL.— 31. 
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The  mark  described  in  IN'o.  842  is  a  picture  of  a  youth 
dressed  for  an  outing,  who  holds  in  his  hands  a  line  intended  to 
represent  a  lasso,  the  noose  embracing  a  shoe,  and  the  inter- 
mediate convoluticms  forming  the  letters  of  the  word  "Scout'' 
It  does  not  appear  what  labels  were  used  oa  the  shoe  boxes. 

The  mark  described  in  No.  843  is  the  figure  of  a  fully 
equipped  boy  scout  or  cowboy  on  horseback.  The  accompany- 
ing label  used  on  the  shoe  boxes  shows  this  figure  on  a  circular 
background  with  the  words  "Boy  Scouts"  in  large  letters  ovei^ 
head,  and  the  Excelsior  Shoe  Company,  Portsmouth,  Ohio, 
underneath.  The  trademark  is  claimed  to  be  affixed  to  the 
goods  or  the  packages  containing  them  by  means  of  a  printed 
label. 

The  Examiner  of  Trademarks  denied  registration  in  each 
case  on  two  groimds :  1.  That  the  mark  is  the  name  of  a  well- 
known  organization.  2.  That  it  is  descriptive  or  deceptive. 
The  Commissioner  affirmed  the  Examiner's  decision  on  the  sec- 
ond ground,  and  declared  it  unnecessary  to  pass  upon  the  other. 

The  appellant  contends  that,  as  there  was  no  evidence  in- 
troduced to  show  that  there  is  such  an  association  or  organ- 
ization as  the  boy  scouts,  the  Commissioner  cannot  take  notice 
of  the  same.  The  rule  that  a  judge  is  not  to  shut  his  eyes  to 
what  everybody  else  of  intelligence  knows  applies  with  peculiar 
force  in  proceedings  in  the  Patent  Office,  for  reasons  that  are 
obvious.  Taking  notice  that  the  %oy  scouts"  is  an  association 
comprising  a  great  number  of  youths  throughout  the  United 
States  devoted  to  out-of-door  exercises  and  sports,  the  Commis- 
sioner was  right  that  their  name  applied  as  a  trademark  for 
shoes  was  either  descriptive  or  deceptive,  or  both,  as  indicating 
to  purchasers  that  the  particular  shoes  were  of  a  superior  qual- 
ity approved  by  the  association  of  boy  scouts,  and  marked  with 
their  name  by  their  authority. 

It  is  unnecessary  to  consider  other  grounds  of  objection.  It 
may  be  remarked,  also,  that  the  several  applications  for  the  reg- 
istration of  these  marks  are  fatally  defective  in  that  the  accom- 
panying affidavit  does  not  show  that  the  mark  has  been  used  in 
commerce  among  the  States,  or  with  foreign  nations,  or  with 
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the  Indian  tribes,  as  expressly  required  by  the  trademark  act^ 
sees.  1  and  2.  We  are  not  to  be  understood  as  holding  that  the 
applicant  might  not  obtain  registration  of  the  figure  repre- 
sented on  his  label,  provided  it  has  not  been  appropriated  by 
some  other  manufacturer.  What  we  hold  is  that  he  cannot  ob- 
tain r^stration  for  it  with  the  accompanying  words  "Boy 
Scouts." 

The  decision  in  each  appeal  is  affirmed,  and  this  decision  will 
be  certified  to  the  Commissioner  of  Patents.  Affirmed. 

A  motion  for  a  rehearing  was  overruled  October  9,  1913,  Mr. 
Chief  Justice  Shepabd  delivering  the  opinion  of  the  Court: 

The  motion  for  rehearing  calls  attention  to  an  error  in  the 
opinion  of  the  court  in  this  case,  in  which  it  is  stated  that  the 
affidavit  accompanying  the  application  for  trademark  did  not 
show  that  it  had  been  used  in  interstate  conmierce. 

The  affidavit  does  show  the  fact,  and  the  statement  should 
have  been  that  the  application  did  not  show  the  fact.  This, 
however,  is  immaterial,  and  did  not  enter  into  the  determination 
of  the  case. 

The  motion  for  rehearing  presents  substantially  the  same 
argument  that  was  considered  on  the  former  hearing.  We  find 
nothing  in  it  to  change  our  opinion,  and  the  motion  in  the  case 
is  overruled. 


BOWER  V.  GRAY. 


Patents;  Intebtkibnci;  Appeal  and  Ebbob;   Objections  and  Exoep- 

tions;  dhjqenob. 

1,  An  objection  to  the  testimony  of  a  witness  in  interference  proceedings, 
upon  the  ground  that  his  name  was  not  in  the  list  of  witnesses 
attached  to  the  notice  of  taking  testimony  sent  to  the  objecting 
party,  cannot  be  made  for  the  first  time  on  an  appeal  to  this  court 
from  a  decision  of  the  Commissioner  of  Patents,  where  the  objecting 
party  was  present  at  the  taking  of  testimony  and  then  offered  no 
objection. 
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2.  A  junior  applicant  in  interference  who,  before  the  senior  applicant  en- 
tered the  field,  had  completed  his  invention,  made  full  disclosure, 
and  forwarded  drawings  to  his  solicitors  with  directions  to  protect 
his  invention,  is  not  precluded  from  asserting  his  rights  upon  the 
ground  of  want  of  diligence  in  failing  to  file  his  application  until 
two  months  after  the  senior  application,  where,  after  putting  the 
matter  in  the  hands  of  solicitors,  he,  at  least  on  two  occasions,  wrote 
them  urging  expedition,  and,  according  to  their  testimony,  they  were 
diligent.  (Citing  0*Connell  v.  Schmidt,  27  App.  D.  C.  77,  and  Woodf 
V.  Poor,  29  App.  D.  C.  397.) 

No.  844.     Patent  Appeal.    Submilyted  May  13,  1913.    Decided  May  26, 1913. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  E.  Brock  for  the  appellant. 

Mr.  A.  V.  Beeken  for  the  appellee. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  Abram  L.  Bower  from  a  decision  of  the 
Commissioner  of  Patents  in  an  interference  proceeding.  The 
single  count  of  the  issue  reads  as  follows: 

"In  a  car  truck,  the  combination  of  a  metallic  part  con- 
nected to  the  wheels,  a  metallic  part  connected  to  the  car,  to- 
gether with  an  intermediary  metallic  member  and  insulation, 
whereby  the  three  metallic  parts  are  insulated  from  each  other." 

The  sole  question  here  is  whether  Gardner  B.  Gray  was  dili- 
gent at  the  time  Abram  L.  Bower  entered  the  field  by  filing  his 
application  November  27,  1909,  and  from  thence  on  to  the  time 
of  filing  his  own  application,  January  25,  1910.  As  Bower  has 
taken  no  testimony,  he  is  restricted  to  his  filing  date  for  con- 
ception and  constructive  reduction  to  practice. 

Gray  is  the  chief  signal  inspector  for  the  Pennsylvania  Rail- 
road lines  west  of  Pittsburg,  and  hence  a  very  busy  man.  The 
signal  system  disclosed  in  his  patent  No.  909,083  was  placed  be- 
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fore  the  Block  Signal  and  Train  Control  Board  of  the  Inter- 
state Commerce  Commission  for  the  purpose  of  obtaining  the 
approval  of  that  board.  A  member  of  the  board,  in  the  latter 
part  of  July,  1909,  directed  Gray's  attention  to  certain  features 
of  that  system  which  the  board  believed  could  be  improved. 
Gray  immediately  proceeded  to  devise  the  improvement,  and^ 
on  August  5,  1909,  forwarded  to  said  board  a  letter  accompa- 
nied by  blue  prints  showing  the  invention  which  forms  the  issue 
of  this  interference.  On  August  25  following,  similar  blue 
prints  were  forwarded  by  Mr.  Gray  to  Snow  &  Company,  his 
patent  solicitors.  In  his  letter  he  said:  "By  referring  to  my 
application  on  bolster  and  truck  insulation,  which  you  now 
have  pending  before  the  Patent  Office  in  Washington,  I  have 
found  upon  application  a  very  necessary  adjunct  to  this  patent 
in  the  design  of  a  means  of  applying  this  insulation  in  such  a 
way  as  to  test  automatically  by  the  cab  circuit  itself  whenever 
any  part  of  the  insulation  should  break  down.  It  may  be  im- 
possible to  have  this  included  in  the  present  application.  If  so, 
we  want  it  covered  by  a  new  application  so  as  to  protect  the 
company."  The  solicitors  were  also  informed  of  the  desire  of 
the  applicant  to  secure  as  broad  and  complete  a  set  of  claims  as 
possible.  In  accounting  for  the  delay  of  his  solicitors,  Mr. 
Gray  introduced  as  a  witness,  Clarence  E.  Doyle,  Esq.,  of  the 
firm  of  Snow  &  Company.  The  name  of  Mr.  Doyle  did  not  ap- 
pear in  the  list  of  witnesses  attached  to  the  notice  of  the  taking 
of  testimony  which  was  sent  Bower,  and  hence  it  is  insisted 
that  his  testimony  should  not  be  considered.  The  objection 
comes  too  late.  Not  only  was  Mr.  Bower  present  at  the  taking 
of  the  testimony  of  Mr.  Doyle,  but  he  entered  no  objection  to 
the  taking  of  that  testimony.  Manifestly,  had  timely  objection 
been  made,  it  would  have  been  possible  for  Mr.  Gray  to  have 
obviated  the  difficulty  by  giving  the  requisite  notice.  Accord- 
ing to  Mr.  Doyle's  testimony,  the  data  concerning  this  inven- 
tion was  submitted  to  the  electrical  expert  of  the  office  "with  in- 
structions to  institute  a  careful  comparison  with  other  cases  in 
our  office  submitted  by  said  Gray  and  said  Thurber,  and,  owing 
to  the  nature  of  the  cases,  and  the  fact  that  a  very  careful  study 
of  such  possibly  related  applications  was  necessary  in  order  to 
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•determine  what  scope  the  claims  of  the  application  for  the  in- 
vention covered  by  the  new  data  received  August  27,  1909, 
might  have  without  overlapping  the  subject-matter  of  other  ap- 
plications, the  actual  preparation  of  the  application  papers  in 
this  case  occupied  a  considerable  amount  of  time,  and  it  was 
therefore  not  until  December  29,  1909,  that  the  preparation 
was  completed  and  the  papers  mailed  to  the  applicant"  Mr. 
Doyle  further  testified  that,  on  at  least  two  occasions,  they  re- 
<;eived  communications  from  Mr.  Gray  urging  them  to  expedite 
the  completion  of  the  application,  and  that  in  consequence  they 
proceeded  with  the  work  as  diligently  as  possible.  These  let- 
ters were  not  produced  by  Mr.  Doyle,  nor  did  Mr.  Bower  re- 
quest their  production  although  it  appeared  to  be  the  practice 
of  Snow  &  Company  to  place  such  letters  on  file  with  the  date 
of  their  receipt  stamped  thereon.  When  Snow  &  Company  for- 
warded the  application  to  Mr.  Gray,  about  the  1st  of  January, 
1910,  he  was  away  from  home,  and,  immediately  upon  his  re- 
turn, the  application  was  executed  and  filed  in  tiie  Patent  Of- 
fice. 

We  fully  agree  with  the  Commissioner  that,  on  the  facts 
presented,  there  was  no  unreasonable  delay  on  the  part  of  Gray 
in  asserting  his  rights.    When  Bower  entered  the  field,  the  lat- 
ter part  of  November,  1909,  Gray  had  already  completed  his 
invention  and  had  made  full  disclosure  thereof  throu^  the 
medium  of  a  letter  and  blue  prints,  to  the  Interstate  Commerce 
Commission.    He  not  only  had  done  this,  but  he  had  forwarded 
similar  blue  prints  to  his  solicitors,  and  had  directed  them  to 
proceed  to  protect  his  invention  by  amending  the  prior  appli- 
•cation,  if  possible,  and,  if  not,  by  filing  a  new  application.    2for 
did  he  then  dismiss  the  matter  from  his  mind  and  trust  to  the 
diligence  of  his  solicitors.    On  at  least  two  occasions,  he  wrote 
them  urging  expedition,  and,  according  to  their  testimony,  they 
were  reasonably  diligent.     The  case  is  absolutely  free  from  » 
suspicious  circumstance,  and,  on  the  whole  evidence,  it  is  ap- 
parent that  Mr.  Gray  was  acting  in  perfect  good  faith  and  with 
reasonable  diligence.    O'Connell  v.  Schmidt,  27  App.  D.  C.  77; 
Woods  V.  Poor,  29  App.  D.  C.  397. 

The  decision  is  affirmed.  Affirmed, 
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TBADEICABKS;   DESOBIPnYENKSS ;   AmCNDMKIT;   DiSOLAIMlB. 

L  R^giBtration  of  an  alleged  trademark  for  nonmetallio  electric  Tehide 
tires  should  be  denied  for  descriptiveness,  when  it  consists  in  a  per- 
spective view  of  a  clincher  rim  with  a  tire  thereon,  the  word  "Cush- 
ion" appearing  across  the  end  of  a  portion  of  the  rim,  and  jusi 
below  a  perspective  view  of  a  portion  of  an  automobile  wheel  pass- 
ing over  an  obstruction  so  as  to  depress  the  tire. 

S.  An  applicant  for  the  registration  of  a  trademark  which  has  been  re- 
fused upon  the  ground  of  descriptiveness  cannot,  by  an  amendment 
disclaiming  the  descriptive  features,  obtain  registration  of  a  mark 
which  he  is  not  shown  ever  to  have  used,  and  which  is  merely  a  skele- 
ton of  the  real  mark. 

S.  The  representation  of  a  rim  of  a  wheel  with  a  tire  thereon  is  not, 
even  though  the  tire  be  disclaimed,  registerable  as  a  trademark, 
since  no  manufacturer  should  be  prevented  from  representing  to 
the  public  the  manner  in  which  his  goods  are  used. 


Ko.  855.  Patent  Appeal.    Submitted  May  14,  1811.    I>ecided  May  20,  1918. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  refusing  registration  of  an  alleged  trademark. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  E.  Humphrey  and  Mr.  T.  K.  Bryant  for  the 
appellant 

Mr.  Robert  F.  Whitehead  for  the  Commissioner  of  Patents. 
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Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents  refusing  registration  of  an  alleged  trademark  for  "non- 
metallic  electric  vehicle  tires." 

The  drawing  accompanying  the  application  shows  a  perspec- 
tive view  of  a  clincher  rim  with  a  tire  thereon,  and  across  the 
end  of  a  portion  of  the  tire  the  word  "Cushion,"  and  just  be- 
low a  perspective  view  of  a  portion  of  an  automobile  wheel  with 
a  tire  thereon.  In  the  latter  view  the  wheel  is  shown  as  passing 
over  an  obstruction,  the  tire  being  depressed  thereby.  Between 
the  two  views  is  the  word  "Trademark."  It  was  this  mark  that 
the  president  of  the  applicant  company,  the  Motz  Tire  &  Rub- 
ber Company,  swore  was  its  trademark.  The  Patent  OfBoe 
declining  to  register  the  mark  thus  described,  an  amendment 
was  filed  with  the  following  description :  "The  mark  consists 
of  perspective  views  of  a  portion  of  a  clincher  rim  positioned 
above  one  half  of  a  wheel  having  a  similar  rim  thereon,  an 
obstruction  upon  the  ground  being  shown,  while  an  arrow  in- 
dicates the  direction  in  which  the  wheel  is  traveling."  The 
amended  application  also  contains  the  following:  "N"o  claim 
being  made  to  the  descriptive  word  'Cushion'  and  the  represen- 
tation of  the  tire,  the  arrow,  the  obstruction,  and  the  ground." 

That  the  mark  which  the  record  discloses  the  applicant  adopt- 
ed and  used  is  descriptive,  and  hence  nonregisterable,  is  too 
plain  to  admit  of  argument.  Realizing  this,  the  applicant  now 
seeks  to  register  a  mark  which  the  record  fails  to  show  it  has 
ever  used.  The  Patent  Office  was  therefore  quite  right  in  de- 
clining to  register  this  fictitious  mark,  this  mere  skeleton  of  the 
real  mark.  Moreover,  we  agree  with  the  Commissioner  that  the 
representation  of  a  rim  for  a  tire,  with  a  tire  thereon,  even 
though  the  tire  be  disclaimed,  is  not  registerable  as  a  trademark, 
for  the  reason  that  no  manufacturer  should  be  prevented  from 
representing  to  the  public  the  manner  in  which  his  goods  are 
used. 

The  decision  is  affirmed.  Affirmed 
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FLEMING  V.  CAPITAL  TEACTION  COMPANY. 


Death;  Administbatobs ;  Actions;  Coubts. 

1.  The  supreme  ccHirt  of  the  District  of  Columbia  holding  a  probate  court 

has  no  authority  or  jurisdiction  to  appoint  an  administrator  for 
the  sole  purpose  of  bringing  suit  in  the  District  to  recover  damages 
for  the  negligent  killing  in  the  District  of  a  person  domiciled  there- 
in, when  there  are  already  in  existence  administrators  previously 
appointed  by  the  same  court,  who  are  alive  and  qualified  to  act, 
and  whose  appointment  has  never  been  revoked,  notwithstanding 
the  damages  which  may  be  recovered  in  such  an  action  are  not 
assets  of  the  estate  in  the  sense  that  they  may  be  appropriated  to- 
the  payment  of  debts.  (Distinguishing  Southern  R.  Co,  v.  HauD- 
kins,  36  App.  D.  C.  313,  21  Ann.  Cas.  926). 

2.  No  person  other  than  those  upon  whom  the  statute  confers  authority 

may  bring  an  action  for  wrongful  death.  (Citing  Ferguson  v.  Wash- 
ington d  O,  R,  Co.  6  App.  D.  C.  525.) 

No.  2509.  Submitted  May  14,  1913.     Decided  May  26,  1913. 

Heabino  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  sustaining  a 
plea  in  abatement  to  the  declaration  in  an  action  to  recover 
damages  for  the  allied  killing  of  the  plaintiff's  intestate. 

Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  Wehb  and  Mr.  Edwin  Forrest  for  the  appellant. 

Mr.  A.  S.  Newmeyer  also  for  the  appellant. 

Mr.  R.  Ross  Perry,  Mr.  R.  Ross  Perry,  Jr.,  and  Mr.  0^ 
Thomas  Dunlop  for  the  appellee. 
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Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  in  the  supreme  court  of 
the  District  in  favor  of  the  defendant,  the  Capital  Traction 
Company,  appellee  here,  upon  the  issue  joined  on  defendant's 
plea  in  abatement 

The  facts  developed  by  the  pleadings  are  substantially  as  fol- 
lows :  John  Fleming  died  on  October  16,  1909,  as  the  result  of 
an  injury  received  in  the  machine  and  repair  shop  of  the  de- 
fendant. On  October  29th,  following,  letters  of  administration 
upon  the  estate  were  duly  issued  to  Amalia  A.  Fleming,  wife 
of  the  decedent  and  the  plaintiff  herein,  and  John  Fleming,  a 
son.  On  the  same  day  an  order  was  passed  granting  permis- 
sion to  said  administrators  to  engage  the  services  of  counsel  in 
the  administration  of  the  estate.  These  administrators,  on  No- 
vember 1,  1910,  filed  an  account  purporting  on  its  face  to  be 
the  first  and  final  account,  making  distribution  of  the  estate 
then  in  their  hands.  On  October  10,  1910,  Amalia  A.  Fleming 
filed  in  the  probate  court  her  petition,  setting  out  that  she  was 
the  widow  of  said  John  Fleming;  that  he  died  because  of  in- 
juries received  in  an  accident  while  in  the  building  of  the  de- 
fendant, "and  for  the  sole  purpose  of  instituting  suit  for  the 
recovery  of  damages,  if  any,  to  which  the  estate  of  the  decedent 
may  be  entitled,  is  the  purpose  and  object,  among  others,  of  this 
application."  On  the  same  day  the  court  directed  that  letters 
of  administration  be  granted  her  "for  the  sole  purpose  of  in- 
stituting suit  to  recover  damages  on  account  of  the  death  of  the 
said  John  Fleming,  deceased."  The  letters  actually  issued, 
however,  are  in  exactly  the  same  form  as  the  letters  previously 
granted  said  Amalia  A.  Fleming  and  John  Fleming.  Subse- 
quently, and  while  plaintiff's  coadministrator  under  the  letters 
issued  on  October  29,  1909,  was  still  living  and  qualified  to 
act,  the  plaintiff  brought  this  suit  under  the  supposed  authority 
of  the  separate  letters  of  administration  granted  her.  The 
question  for  determination,  therefore,  is  whether  the  supreme 
court  of  the  district  holding  a  probate  court  has  authority  or 
jurisdiction  to  appoint  an  administrator  for  the  purpose  of 
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bringing  suit  in  this  District  to  recover  damages  lor  the  negli- 
gent killing  in  the  District  of  a  person  domiciled  therein^  when 
there  are  already  in  existence  administrators  previously  ap- 
pointed by  the  same  court,  who  are  alive  and  qualified  to  act, 
their  appointment  never  having  been  revoked. 

Under  the  provisions  of  sec.  1301  of  the  Code  (31  Stat,  at  L. 
1394,  chap.  854)  a  right  of  action  for  an  injury  done  within 
the  limits  of  the  District  resulting  in  death,  by  wrongful  act 
or  neglect  of  any  person  or  corporation,  survives  for  the  benefit 
of  the  widow  and  next  of  kin  when  the  act  or  neglect  is  such 
as  would,  had  death  not  ensued,  entitled  the  party  injured  to 
maintain  an  action.  Sec.  1302  requires  that  "every  such  action 
shall  be  brought  by  and  in  the  name  of  the  personal  representor 
tive  of  such  deceased  person,"  etc.  The  words  "personal  repre- 
sentative,'' as  used  in  this  statute,  have  been  held  to  refer  either 
to  the  executor  or  administrator,  and  hence,  as  the  right  of 
action  is  statutory,  no  person  other  than  those  upon  whom  au- 
thority to  bring  the  action  is  expressly  conferred  may  maintain 
it.  Ferguson  v.  Washington  &  O.  R.  Co.  6  App.  D.  C.  525. 
And  while  damages  under  such  an  action  do  not,  in  the  general- 
ly accepted  meaning  of  the  term,  constitute  assets  of  the  estate 
of  the  decedent,  because  they  may  not  be  appropriated  to  the 
payment  of  his  debts  or  liabilities  {Southern  R.  Co.  v.  Hawkins, 
35  App.  D.  C.  313),  they  are  nevertheless  to  be  distributed 
"^according  to  the  provisions  of  the  statute  of  distribution  in 
force  in  the  said  District  of  Columbia."  Code,  sec  1303.  In- 
asmuch, therefore,  as  such  an  action  may  not  be  brought  by  any- 
one other  than  an  executor  or  administrator,  and  that  the  dam- 
ages recovered  are  to  be  distributed  in  accordance  with  the  rule 
applicable  to  other  assets  of  the  estate,  it  necessarily  follows,  we 
think,  that  it  is  as  much  the  duty  of  an  executor  or  adminis- 
trator to  institute  such  a  suit,  if  the  facts  warrant  its  institu- 
tion, as  it  is  his  duty  to  perform  any  other  act  of  administra- 
tion. 

In  Orifith  v.  Frazier,  8  Cranch,  1,  3  L.  ed.  471,  it  was  ruled 
that  so  long  as  a  qualified  executor  is  capable  of  exercising  the 
authority  with  which  he  has  been  invested,  that  authority  can- 
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not  be  conferred,  either  with  or  without  limitation,  by  the  pro- 
bate court  on  any  other  person.  It  was  further  ruled  in  that 
case  that  if,  while  an  executor  is  capable  of  acting,  the  probate 
court  grant  administration,  either  absolute  or  temporary,  thai 
grant  is  absolviely  void,  "No  temporary  administration,"  said 
the  court,  "can  be  granted,  and  where  there  is  an  executor  in 
being,  capable  of  acting,  and  where  the  case  will  not  justify  the 
grant  of  a  temporary  administration,  it  would  seem  to  be  a& 
completely  out  of  the  jurisdiction  of  the  ordinary  as  the  grant 
of  an  absolute  administration,  where  that  is  not  within  his 
power."  The  theory  upon  which  the  decision  proceeded  was 
that  the  appointment  of  an  executor  or  administrator  vests  the 
whole  personal  estate  in  the  person  so  appointed,  and  hence  the 
second  appointment,  the  first  still  being  alive,  can  neither  pass 
nor  convey  anything.  In  Kane  v.  Paid,  14  Pet  33,  10  L.  ed. 
341,  it  was  held  that  letters  of  administration  obtained  in  the 
jurisdiction  of  the  domicil  of  the  decedent  prevail  over  letters 
of  administration  de  bonis  nan  granted  in  this  District.  The 
court  said:  "The  action  of  the  court,  to  be  effective  to  grant 
administration  upon  a  will,  an  executor  being  alive  and  capable 
of  acting,  must  be  within  its  powers.  If  not,  the  administration 
will  be  void." 

In  Munroe  v.  People,  102  111.  406,  it  was  ruled  that,  in  the 
absence  of  express  statutory  authority,  the  court  has  no  power 
to  remove  an  administrator  where  the  administrator  has  ac- 
cepted, qualified,  and  entered  upon  his  duties,  and  that,  until 
some  of  the  causes  mentioned  in  the  statute  as  groimd  of  re- 
moval are  placed  before  the  court  for  action,  the  court  has  no 
jurisdiction  to  act.  In  Re  Hamilton,  34  Cal.  464,  it  was  ruled 
that  the  appointment  of  a  new  administrator  can  no  more  be 
made  where  a  former  administrator  is  in  office  than  an  appoint- 
ment can  be  made  in  the  first  instance  imtil  the  death  of  an  in- 
testate. See  also:  Re  Griffith,  84  Cal.  107,  24  Pac.  381,  23 
Pac.  528;  Allen  v.  Kellam,  69  Ala.  442;  1  Woemer,  Am.  Law 
of  Administration,  sec.  179,  p.  395.  The  foregoing  adjudica- 
tions are  decisive  of  the  question  here  in  issue.  The  first  let- 
ters of  administration  constituted  the  administrators  therein 
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named  the  personal  representatives  of  the  decedent,  and  clothed 
them  with  power  and  imposed  upon  them  the  duty  of  instituting 
this  suit,  if  the  facts  warranted  such  action.  If  either  of  them 
failed  in  that  duty,  appropriate  proceedings  should  have  been 
instituted  under  the  statute  looking  to  his  or  her  removal.  But, 
so  long  as  their  appointment  remained  unrevoked  and  their 
capacity  to  act  unimpaired,  the  subsequent  appointment  con- 
ferred no  greater  power  upon  the  appointee  than  an  appoint- 
ment directing  the  appointee  to  take  charge  of  all  the  assets  of 
the  decedent  while  other  duly  qualified  administrators  were  in 
l)eing.  It  is  apparent  that  such  an  appointment  as  was  last  sug- 
gested would  amount  to  a  removal  of  prior  administrators  in  a 
manner  not  authorized  by  the  statute.  If  all  their  functions 
may  not  be  thus  indirectly  taken  from  them,  none  of  them  may. 
There  is  nothing  inconsistent  with  this  ruling  in  Southern  R, 
Co.  V.  Hawkins,  35  App.  D.  C.  313.  The  question  there  was 
whether  the  probate  court  in  this  District  has  authority  to  ap- 
point a  personal  representative  of  a  decedent  whose  death  re- 
sulted here  from  a  negligent  act,  when  the  decedent  left  no  as- 
sets, or  was  domiciled  elsewhere,  or  had  personal  representatives 
elsewhere,  who  were  beyond  the  jurisdiction  of  the  courts  of  the 
District  of  Columbia,  and  had  by  inaction  waived  their  right 
to  institute  suit  here. 

The  judgment  must  be  affirmed,  with  costs.       Affirmed, 

A  motion  by  the  appellant  to  modify  the  judgment  was  over- 
ruled October  7,  1913. 


O'BRIEN  i;.  LANE. 


Public  Lands;  Ofticebb;  iNjuNcnoif;  Mandamus. 

"Where  the  Secretary  of  the  Interior,  in  construing  a  statute  relating  to 
the  right  to  make  additional  homestead  entries,  has,  after  a  full 
hearing,  placed  a  construction  thereon  which  is  a  possible  one,  and 
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has  accordingly  rejected  an  application  to  make  sucb  an  entry,  hi» 
action  will  not  be  controlled  or  restrained  by  mandamus  or  injunc- 
tion. 

No.  2623.  Submitted  May  14,  1913.    Decided  May  26,  1913. 

Heabing  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  a  bill 
in  equity  for  an  injunction  against  the  Secretary  of  the  In- 
terior. Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  W.  McReynolds  and  Mr.  D.  N.  Clarh  for  the  appel- 
lant 

Mr.  Charles  W.  Cobh,  Mr.  F.  W.  Clements,  and  Mr.  C.  Ed- 
ward  Wright  for  the  appellee. 

Mr.  Justice  Van  Obsdel  deliyered  the  opinion  of  the  Court  r 

This  is  an  appeal  by  Frank  X.  O'Brien  from  a  decree  of  the 
supreme  court  of  the  District  of  Columbia  dismissing  appel- 
lant's bill  for  an  order  of  injunction  to  restrain  Franklin  K^ 
Lane,  the  Secretary  of  the  Interior  of  the  United  States,  from 
rejecting  appellant's  application  to  make  a  homestead  entry. 

It  appears  that  one  Baty,  a  soldier,  in  1868,  made  a  home- 
stead entry  of  80  acres  under  the  act  of  Congress  of  May  20, 
1862  (Kev.  Stat,  sec  2289,  TJ.  S.  Comp.  Stat  1901,  p.  1388), 
which,  among  other  things,  provides :  "And  every  person  own- 
ing and  residing  on  land  may,  under  the  provisions  of  this  sec- 
tion, enter  other  land  lying  contiguous  to  his  land,  which  shall 
not,  with  the  land  so  already  owned  and  occupied,  exceed  in  the 
aggregate  one  hundred  and  sixty  acres." 

Appellant  is  here  attempting  to  assert  Baty's  alleged  right  to 
make  a  soldier's  additional  entry  under  Rev.  Stat  sec.  2306, 
U.  S.  Comp.  Stat  1901,  p.  1415,  which  provides:  "Every  per- 
son entitled,  under  the  provisions  of  section  twenty-three  hun- 


Digitized  by 


Google 


O'BRIEN  t?.  LANE.  496^ 

D.  C]  Opinion  of  the  Court. 

dred  and  four,  to  enter  a  homestead  who  may  have  heretofore 
entered,  under  the  homestead  laws,  a  quantity  of  land  less  than 
one  hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much 
land  as,  when  added  to  the  quantity  previously  entered,  shall 
not  exceed  one  hundred  and  sixty  acres."  It  must  be  assumed 
that  whatever  rights  Baty  would  have  had  under  this  statute, 
appellant  may  assert  as  his  lawful  assignee. 

It  appears  that  when  Baty  entered  80  acres  under  the  act  of 
1862,  he  was  the  owner  of  80  acres  on  which  he  resided  adjoin- 
ing the  tract  entered.  It  was  held  by  the  Secretary  that,  inas- 
much as  the  right  was  fully  exhausted  under  that  act,  he  had  no 
right  left  which  he  could  exercise  under  the  later  act  The  in- 
terpretation and  application  of  these  acts  is  within  the  jurisdic- 
tion conferred  upon  the  Secretary  of  the  Interior.  He  is  vested 
with  authority  to  administer  the  affairs  relating  to  the  manage- 
ment and  disposition  of  the  public  lands  of  the  United  States. 
In  the  exercise  of  this  power  he  is  required  to  construe  the  laws 
enacted  for  his  direction,  and,  so  long  as  his  construction  is  a 
possible  one,  it  will  not  be  controlled  by  injunction  or  man- 
damus. United  States  ex  rel.  Ness  v.  Fisher,  223  U.  S.  683, 
56  L,  ed.  610,  32  Sup.  Ct.  Rep.  356.  This  familiar  rule  has 
been  announced  in  many  recent  decisions  of  this  court 

The  action  which  it  is  alleged  the  Secretary  threatens  to  take 
is  neither  arbitrary  nor  capricious.  If  a  full  hearing  has  been 
accorded  appellant^  which  we  must  assume  is  the  case,  the  Sec- 
retary will  be  only  exercising  the  judgment  and  discretion  re- 
posed in  him  by  law,  which  cannot  be  controlled  or  restrained 
by  injunction.     The  decree  is  affirmed,  with  costs. 

Affirmed. 

An  application  for  an  appeal  to  the  Supreme  Court  of  the 
United  States  was  pending,  at  the  time  of  this  report 
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VSinXMt    AND    PUBCHASEB;     MaSKETTABLE    TITLB;     SPBCIfflC     PKBFOBMAFCB. 

1.  A  purchaaer  cannot  be  compelled  to  take  a  doubtful  title;  neither  can 
he  refuse  to  perform  his  contract  because  of  a  bare  poasibility 
that  the  title  may  be  affected  by  a  remote  and  improbable  cause. 

^.  Specific  performance  of  a  contract  for  the  purchase  of  land  will  not 
be  denied  because  of  the  alleged  defective  title  of  the  vendor,  where 
the  only  ground  of  objection  is  that  a  widow  over  seventy  years  of 
age  may  hereafter  have  children  bom  to  her  who  would  be  entitled 
to  an  interest  in  the  property;  nor  will  mere  inability  to  secure  a 
loan  on  the  property  be  a  sufficient  objection. 

No.  2543.    Submitted  May  15,  1913.    Decided  May  26,  1013. 

Heabino  on  an  appeal  by  the  plaintiff  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  a  bill 
in  equity  for  specific  performance  of  a  contract  to  purchase  land. 

Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

Appellant,  Charlotte  Anita  Whitney,  filed  a  bill  in  equity 
[against  Mahlon  Groo]  in  the  supreme  court  of  the  District  of 
Columbia  to  compel  the  specific  performance  of  a  contract  for 
the  purchase  of  real  estate.  Appellee's  only  ground  of  objection 
to  the  title  tendered  by  plaintiff  is  that  a  widow  over  seventy 
years  of  age  may  hereafter  have  children  bom  to  her  who  would 
be  entitled  to  an  interest  in  the  property.  The  court  below 
held  that  the  defect  in  the  title  was  such  as  to  prevent  a  court  of 
equity  from  granting  relief  by  specific  performance.  From  the 
decree  dismissing  the  bill  this  appeal  was  taken. 
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Mr.  Mason  N,  Richardson  and  Messrs,  Kappler  S  MeriUai 
for  the  appellant. 

Mr.  Walter  C.  Balderston  and  Mr.  William  M.  Lewin  for 
the  appellee. 

Mr.  Justice  Van  Ossdel  delivered  the  opinion  of  the  Court : 

A  purchaser  cannot  be  compelled  to  take  a  doubtful  title; 
neither  can  he  refuse  to  perform  his  contract  because  of  a  bare 
possibility  that  the  title  may  be  aflFected  by  a  remote  and  im- 
probable cause.  The  defect  here  relied  upon  does  not  amount 
even  to  a  remote  contingency.  In  the  light  of  human  experi- 
ence, a  court  is  justified,  in  treating  it  as  an  utter  impossibility. 
It  is  not  the  function  of  a  court  to  indulge  in  frivolous  quibbles 
or  technicalities.  All  that  appellant  is  required  to  furnish  is  a 
marketable  title, — one  free  from  reasonable  doubt.  "If  the  ex- 
istence of  the  alleged  fact  which  is  claimed  or  supposed  to  con- 
stitute a  defect  in  or  cloud  upon  the  title  is  a  mere  possibility, 
or  the  alleged  outstanding  right  is  but  a  very  improbable  or  re- 
mote c<mtingency,  which,  according  to  ordinary  experience,  has 
no  probable  basis,  the  court  may,  in  the  exercise  of  a  sound  dis- 
cretion, compel  the  purchaser  to  complete  his  purchase.'^  Cam- 
brelleng  v.  PuHon,  125  N.  Y.  610,  26  N.  E.  907. 

The  mere  inability  to  secure  a  loan  on  the  property,  a  con- 
tingency suggested  by  counsel  for  appellee,  is  not  a  competent 
objection.  In  Moser  v.  Cochrane,  107  N.  Y.  35,  13  N.  E.  442, 
the  trial  court  refused  to  admit  evidence  of  the  inability  of  the 
plaintiff  to  procure  a  loan  on  the  property,  and  the  testimony 
of  lawyers  to  the  effect  that,  in  their  opinion,  the  title  was  not 
marketable.  The  appellate  court  upheld  the  ruling,  saying:  "If 
the  facts  proved  justified  the  inquiry,  the  question  was  one  for 
the  court  to  answer.  The  opinion  of  conveyancers  against  it  is 
quite  immaterial." 

The  decree  is  reversed  with  costs,  and  the  cause  is  remanded 
for  further  proceedings.  Reversed  and  remanded 

Vol.  XL.-^. 
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OuMiNAL    Law;    Poucb    CkHTsi;    Pouob    Rsgulations;    PBosECuroia 

OmcEBs. 

1.  A  court  of  limited  jnrisdictioa,  having  the  power  to  fine  or  impriaoB, 

has  BO  jurisdiction  to  try  a  criminal  case  punishable  by  fine  and 
imprisonment 

2.  Under  sec.  932,  D.  C.  Code   (31  Stat,  at  L.  1340,  chap.  854),  whieb 

limits  the  authority  of  the  corporation  counsel  to  prosecute  in  tke 
police  court  in  the  name  of  the  District  of  Columbia  oflenses  pumsh- 
able  by  a  fine  only,  or  by  imprisonment  not  exceeding  one  year,  he  bas 
no  authority  to  prosecute  a  defendant  in  that  court  charged  with 
the  violation  of  sec.  878c,  D.  C.  Cbde,  prohibiting  the  refilling  with 
milk,  etc.,  with  intent  to  sell  the  same,  any  vessel  registered  by 
another,  under  penalty  of  fine  or  imprisonment,  or  both,  but  such  a 
prosecution  must  be  conducted  by  the  district  attorney  in  the  name 
of  the  United  States.  (Citing  Nation  v.  District  of  Columbia,  34  App. 
D.  C.  453,  26  L.RJk.(N.S.)  996.) 

No.  2546.    Submitted  May  15,  1913.    Decided  May  26,  1913. 

Hbabino  upon  a  certification  of  a  judge  of  the  police  court 
under  sec.  933,  D.  C.  Code  (31  Stat  at  L.  1341,  chap.  854 ». 
of  a  question  for  determination  by  this  court 

Question  answered. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  H.  Thomas,  corporation  counsel,  and  Mr.  Robert 
L.  WUliamSj  assistant,  for  the  District  of  Columbia. 

Mr.  C.  B.  Wilson  also  for  the  District  of  Columbia. 

Mr.  E.  O'Brien  for  the  appellee. 
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Mr.  Justice  Bobb  delivered  the  opinion  of  the  Court: 

This  ease  is  here  upon  the  certification  of  the  police  court,  at 
the  suggestion  of  the  corporation  counsel,  under  sec.  933  of  the 
Code  (31  Stat  at  L.  1341,  chap.  854),  to  have  determined  the 
question  whether  a  violation  of  sec.  878c  of  the  District  Code 
by  defendant,  William  A.  Simpson,  should  be  brought  in  the 
name  of  the  District  of  Columbia,  through  the  corporation  coun- 
sel, or  in  the  name  of  the  United  States,  through  the  District 
Attorney. 

Said  sec.  878c  prohibits,  inter  alia,  the  refilling  with  milk,, 
cream,  or  other  beverage,  with  intent  to  sell  the  same,  any  vessel 
previously  registered  by  another,  etc.  The  penalty  for  the  first 
oflFense  is  "a  fine  of  not  less  than  fifty  cents  for  each  such  vessel^ 
or  by  imprisonment  for  not  less  than  ten  days  nor  more  than 
one  year,  or  by  both  such  fine  and  imprisonment;  and  for  each 
subsequent  offense  by  a  fine  of  not  less  than  one  nor  more  than 
five  dollars  for  each  such  vessel,  or  by  imprisonment  for  not  less 
than  twenty  days  nor  more  than  one  year,  or  by  both  such  fine 
and  imprisonment/* 

Sec.  932  of  the  Code  (31  Stat,  at  L.  1340,  chap.  854)  re- 
quires "prosecutions  for  violations  of  all  police  or  municipal 
ordinances  or  regulations,  and  for  violation  of  all  penal  statutes 
in  the  nature  of  police  or  municipal  regulations,  where  the  max- 
imum punishment  is  a  fine  only,  or  imprisonment  not  exceeding 
one  year,"  to  be  conducted  in  the  name  of  the  District  of  Colum- 
bia through  the  corporation  counsel  or  his  assistants.  All  other 
criminal  prosecutions  are  required  by  this  section  to  be  conduct- 
ed in  the  n^me  of  the  United  States,  through  the  United  States 
Attorney  or  his  assistants.  It  is  well  settled  that,  under  a  stat- 
ute authorizing  a  justice  of  the  peace,  police  judge,  or  other 
magistrate  with  limited  jurisdiction,  to  fine  or  imprison,  he  has 
no  jurisdiction  to  try  a  criminal  case  punishable  by  a  fine  and 
imprisonment  If  the  offense  be  one  the  maximum  penalty  or 
punishment  of  which  exceeds  the  power  of  his  court  to  impose^ 
he  is  without  jurisdiction.  United  States  v.  Marshall,  6  Mack- 
©y,  34;  State  v.  WiUiams,  68  N.  H.  449,  42  Atl.  898;  People 
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T.  Mangold,  71  Mich.  335,  39  N.  W.  6 ;  Klyvnan  t.  Com.  97 
Ky.  484,  30  S.  W.  985;  Staie  v.  Wiseman,  131  N.  C.  795,  42 
^.  E.  826 ;  12  Cyc.  203.  So  here,  the  statute  having  expressly 
limited  the  authority  of  the  corporation  counsel  to  prosecute  in 
the  name  of  the  District  of  Columbia  offenses  punishable  by  a 
fine  only,  or  by  imprisonment  not  exceeding  one  year,  he  has  no 
authority  to  prosecute  offenses  where  the  maximum  punishment 
may  be  both  a  fine  and  imprisonment.  This  was  intimated  in 
Nation  v.  District  of  Columbia,  34  App.  D.  C.  453. 

We  rule  therefore  that  prosecutions  under  sec.  878c  should 
be  conducted  by  the  District  Attorney  or  his  assistants  in  the 
name  of  the  United  States.  If  it  is  deemed  advisable  to  have 
such  prosecutions  conducted  by  the  corporation  counsel  or  his 
assistants,  congressional  action  must  be  sought  We  must  take 
the  statutes  as  we  find  them. 


B.  F.  CUMMINS  COMPANY  v.  BURLESON. 


Postmaster  General;  Officebs;  Injunction;  Public  Pouct. 

1.  The  awarding  by  the  Postmaster  General  after  careful   investigation 

and  report  by  a  committee  of  experts,  of  contracts  to  certain  suc- 
cessful bidders  for  the  furnishing  of  canceling  machines,  under  a 
statute  requiring  the  contract  to  be  awarded  ''on  the  basis  of  cheap- 
ness and  efficiency/'  involves  the  ascertainment  of  facts  and  the  exer- 
cise of  discretion,  and  is  not  a  mere  or  plain  ministerial  dntjr, 
and  therefore  cannot  be  restrained  by  injunction. 

2.  While  a  taxpayer  of  a  municipality  may  maintain  a  bill  against  the 

municipal  authorities  to  prevent  the  latter  from  illegally  disposing 
of  public  moneys,  or  creating  a  debt  which  the  taxpayer  will  be 
compelled  to  pay  (citing  Roberts  v.  Bradfieldf  12  App.  D.  C.  453), 
public  policy  forbids  the  extension  of  this  rule,  so  as  to  permit 
a  taxpayer  having  no  special  right  of  person  or  property  not  com- 
mon to  the  public  generally  to  maintain  a  similar  bill  against  the 
executive  head  of  a  department  of  the  State  or  Federal  government. 

Ko.  2551.    Submitted  May  15,  1013.    Decided  May  26,  lOlS. 
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HuABiNo  on  an  appeal  by  the  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  sitting  in  equi- 
ty,  sustaining  a  demurrer  to  and  dismissing  an  amended  bill 
filed  to  enjoin  defendant  from  entering  into  any  contracts  car- 
rying out  certain  awards^  and  canceling  them.        Affirmed, 

The  CouBT  in  the  opinion  stated  the  facts  as  follows: 

This  is  an  appeal  by  the  B.  F.  Ciunmins  Company  from  a 
decree  dismissing  a  bill  against  Albert  S.  Burleson,  the  Post- 
master General,  filed  March  25,  1913,  by  the  B.  F.  Cummins 
Company,  a  corporation  of  the  State  of  Illinois.  It  alleges  the 
following  facts  substantially :  An  act  of  Congress  approved  Au- 
gust 24,  1912,  making  appropriations  for  the  Postoffice  Depart- 
ment for  the  year  ending  June  30,  1913,  appropriated  money 
for  the  rental  and  purchase  of  canceling  machines,  cost  of  pow- 
er, repairs,  etc.,  and  contained  a  proviso  that  no  contract  shall 
be  made  for  any  machine,  including  repairs,  for  more  than  $270 
per  annum,  "and  that  all  contracts  shall  be  let  after  having  ad- 
vertised for  bids,  and  shall  be  awarded  on  the  basis  of  cheapness 
and  efficiency."  By  a  later  act,  June  30,  1912,  the  Postmaster 
General  was  authorized,  at  his  discretion,  to  enter  into  contracts 
for  a  period  of  not  exceeding  four  years.  Bids  were  advertised 
for,  and  as  a  result  several  sealed  proposals  were  submitted  by 
bidders.  These  embraced  bids  for  lots  of  ten,  and  for  multiples 
thereof  up  to  the  entire  number  proposed  to  be  rented ;  the  offers 
decreasing  in  price  per  machine  in  proportion  to  the  numbers 
offered.  Among  these  bids  was  one  by  the  B.  F.  Cummins  Com- 
pany. After  the  opening  of  said  bids,  the  then  Postmaster  Gen- 
eral, Frank  H.  Hitchcock,  appointed  a  committee  consisting  of 
two  assistant  Postmasters  General,  the  chief  postoffice  inspec- 
tor, and  the  postmaster  of  the  city  of  New  York,  to  examine 
and  report  upon  the  same.  The  tests  conducted  by  them  were 
to  be  the  sole  criterion  in  determining  the  efficiency  of  the  ma- 
chines submitted.  In  accordance  with  the  report  of  said  com- 
mittee, awards  were  made  as  follows: 


Digitized  by 


Google 


562  B.  F.  CUMMINS  CO.  t\  BURLESON. 

Statement  of  the  Case.  [40  App. 

First  Class — High  Grade. 
Universal  Stamping  Machine  Co. . .  200  machinee  at  $220  ea. 

American  Postal  Machines  Co 50  machines  at    200  ea. 

International  Postal  Sup.Co.,N.Y..207  machines  at    270  ea. 

Second  Class — Medium  Grade. 
Universal  Stamping  Machine  Co. . .   60  machines  at  $136  ea, 
American     Postal     Machines     Co. 

Combination    400  machines  at      80  ea. 

Columbia  Postal  Supply  Co 305  machines  at      95  ea. 

International  Postal  Supply  Co.  of 

New  York,  Model  S 105  machines  at     150  ea. 

Third  Class— Hand  Power. 
American     Postal     Machines     Co. 

No.  1   400  machines  at     $62  ea. 

Columbia  Postal  Supply  Co 100  machines  at      50  ea. 

International   Postal   Sup.    Co.    of 

New  York,  Model  "L"  H.  P 100  machines  at      60  ea. 

American     Postal     Machines     Co. 

No.  2 50  machines  at      54  ea. 

That  the  bids  accepted  were  not  accepted  on  the  awards  made 
on  the  basis  of  cheapness  and  efficiency.  That  complainant's 
bids  were  cheaper,  more  economical,  and  more  advantageous 
than  those  accepted,  and  there  will  be  a  loss  on  the  same  ap- 
proximating $409,000  for  the  four  years,  and  said  amount  will 
be  unnecessarily  expended.  That,  on  a  basis  of  cheapness  and 
efficiency,  the  awarding  of  contracts  to  the  other  unsuccessful 
bidders  would  result  in  great  saving  to  the  United  States.  That 
"one  of  the  machines  for  which  an  award  was  made  in  each  class 
was  cheaper  than  either  of  the  other  machines  for  which  awards 
were  made  in  that  class,  and  said  one  machine  was  equally  ef- 
ficient as  said  other  machines,"  so  that  there  will  result  a  great 
loss  to  the  United  States. 

That  the  bidders  to  whom  awards  were  made  offered  their 
machines  at  a  rental  on  a  basis  of  award  for  the  entire  number 
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of  machines  in  any  one  of  the  classes,  much  lower  than  on  a 
basis  for  a  less  number,  yet  the  Postmaster  General  arbitrarily 
accepted  several  bids,  and  made  several  awards  in  each  of  the 
classes,  at  higher  prices  and  without  any  increase  of  efficiency ; 
and  if  said  awards  are  executed,  there  will  result  an  unneces- 
sary expenditure  of  public  money.  Other  allegations  are  sub- 
stantially the  same  in  different  forms. 

Plaintiff  has  attached  as  an  exhibit  to  its  bill  the  proceedings 
in  the  Postoffice  Department,  beginning  with  the  advertisement 
and  ending  with  the  award.  The  report  of  the  committee  item- 
izes the  bids  made,  and  describes  the  tests  made  of  the  several 
machines  of  the  respective  bidders  by  expert  machinists,  and 
states  as  follows:  "After  having  fully  and  carefully  consid- 
ered all  the  bids  received  for  rentals  for  this  class,  the  results  of 
the  tests,  and  the  report  of  the  mechanical  experts,  we  are  of 
the  opinion  that  awards  should  be  made  as  follows:^'  The  re- 
port also  states:  "The  total  annual  rental  price  of  1882  ma- 
chines of  these  three  classes  now  in  the  service  is  $278,794 ;  the 
total  annual  rental  price  of  1977  machines  of  these  three  classes, 
as  recommended  by  the  committee,  will  be  $244,276,  a  saving  of 
$45,519  a  year,  with  an  increase  of  95  in  the  number  of  ma- 
chines and  a  substantial  increase  in  the  efficiency  of  all  ma- 
chines to  be  used.  These  recommendations  are  based  upon  con- 
siderations of  cheapness  and  efficiency." 

Having  considered  the  foregoing  report,  Postmaster  General 
Hitchcock,  on  February  21,  1913,  awarded  bids  as  recommend- 
ed by  the  conmiittee.  A  protest  was  made  by  the  plaintiff  to 
Albert  S.  Burleson,  successor  to  Mr.  Hitchcock,  as  Postmaster 
General,  who  replied  that  the  matter  had  been  closed  by  the 
former's  approval  of  the  award. 

It  is  finally  alleged  that  great  and  irreparable  injury  will  re- 
sult to  plaintiff  and  other  taxpayers  of  the  United  States  if  the 
moneys  be  expended  as  threatened,  and  if  the  canceling  ma- 
chines be  not  secured  on  the  basis  of  cheapness  and  efficiency  as 
required  by  law,  etc.  The  special  right  of  plaintiff  to  maintain 
the  suit  is  contained  in  the  12th  paragraph  of  the  bill,  as  fol- 
lows: 
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"Twelfth.  That  complainant  is  a  taxpayer  of  the  United 
States  and  has  paid  and  does  regularly  pay  and  will  continue 
hereafter  to  pay  to  the  United  States  an  annual  corporation  tax 
based  upon  its  income,  under  the  act  of  Congress  of  August  5, 
1909,  and  has  paid  and  does  pay  and  will  continue  hereafter  to 
pay  to  the  United  States  tariff  taxes  upon  many  articles  by  it 
imported  into  the  United  States,  and  also  has  paid  and  does  pay 
and  will  hereafter  continue  to  pay  other  taxes  of  the  United 
States;  and  complainant  further  avers  that  there  will  be  to  it 
special  damage  and  injury  from  the  unnecessary  and  ill^al  ex- 
penditure by  government  officials  of  the  moneys  of  the  United 
States  as  threatened  in  the  carrying  out  of  said  awards  as  above 
set  out,  which  expenditures  will  render  the  taxes  of  the  United 
States  higher  and  a  greater  burden  upon  taxpayers  of  the  Unit- 
ed States  than  said  taxes  otherwise  would  be,  and  will  increase 
the  taxes  of  the  complainant  and  other  taxpayers  of  the  United 
States." 

The  prayers  are  for  a  decree  enjoining  the  defendant  from 
entering  into  any  contracts  carrying  out  said  awards,  and  can- 
celing them.  Defendant's  demurrer  to  the  bill  was  sustained, 
and  the  same  dismissed. 

Mr.  Charles  A.  Douglas,  Mr,  Oibbs  L.  Baker,  Mr,  Thomas 
Ruffin,  and  Mr.  Hugh  H.  O'Bear,  for  the  appellant 

1.  This  court  has  jurisdiction  over  the  executive  officers  of 
the  general  government  and  may  issue  injunctions  against  said 
officers,  and  taxpayers  may  maintain  such  suits  to  prevent  ille- 
gal expenditures  of  public  funds.  Railroad  v.  Noble,  20  D.  C. 
555;  Nolle  v.  R.  Co.  147  U.  S.  164;  AmericoAti  8ch.  Magnetic 
Healing  v.  McAnnvlty,  187  U.  S.  94 ;  Roberts  v.  Valentine,  13 
App.  D.  C.  38 ;  Roberts  v.  Bradfield,  12  App.  D.  0.  453 ;  Rob- 
erts V.  United  States,  176  U.  S.  221 ;  United  States  v.  Lee,  106 
U.  S.  196 ;  Cunningham  v.  Macon,  &c.  R.  R.  Co.  109  U.  S.  446; 
Payne  v.  Railway  Pvh.  Co.  20  App.  D.  C.  581 ;  Downing  v* 
.Ross,  1  App.  D.  C.  251 ;  Detroit  Free  Press  v.  State  Auditors, 
47  Mich.  135 ;  Reagan  v.  Trust  Co.  154  U.  S.  362 ;  Liquidaium 
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V.  McComh,  92  U.  S.  531 ;  Crampton  v.  Zabriskie,  101  U.  S. 
601 ;  State  v.  Baxter,  38  Ark.  462 ;  Harney  v.  Railroad  R.  Co. 

32  Ind.  244;  Henry  County  v.  Gillies,  138  Ind.  667;  Rice  v. 
Smith,  9  Iowa,  671 ;  Snyder  v.  Foster,  77  Iowa,  638 ;  Peter  v. 
Prettyman,  62  Md.  566;  Ackemuun  v.  Trummel,  40  Neb.  95;, 
Normand  v.  Ofoe  Cotunty,  8  Neb.  18 ;  Whit  comb  v.  iZeed,  24 
Neb.  50;  Vaughn  v.  Comrs.  118  N.  C.  636;  Shinn  v.  £(i.  of 
Edu.  39  W.  Va.  497;  Times  Pub.  Co.  v.  Everett,  9  Wash.  518; 
Baltimore  v.  Keyser,  72  Md.  106 ;  Colorado  Pav.  Co.  v.  Murphy,. 
78  Fed.  28 ;  i\^et£;  Orleans,  M.  &  C.  R.  Co.  v.  Dunn,  51  Ala.  128. 

2.  A  suitor  who  comes  into  court  with  an  established  right, 
as  here  in  the  character  of  a  taxpayer,  will  not  be  denied  his 
proper  remedy  because  of  some  ulterior  interest  or  motive  which 
he  may  have  in  bringing  the  suit.  Starin  v.  Mayor,  42  Hun, 
551 ;  Broohman  v.  Creston,  79  Iowa,  592 ;  Colman  v.  Collins, 
40  Ga.  607,  8,  16,  17 ;  Ramsey  v.  Gould,  57  Barb.  398 ;  Mazet 
V.  Pittsbwry,  137  Pa.  548 ;  Baltimore  v.  Keyser,  72  Md.  106 ; 
Luca^  V.  Engineering,  etc.  Co.  16  Hawaii,  80;  Times  Pub.  Co. 
V.  Everett,  9  Wash.  518,  and  Henry  County  v.  Gillies,  138  Ind. 
667. 

Mr.  Clarence  R.  Wilson,  United  States  District  Attorney, 
and  Mr.  Reginald  8»  Huidekoper,  Assistant,  for  the  appellee: 

1.  The  appellant  as  a  taxpayer  has  no  status  to  entitle  it  to 
an  injunction  against  an  executive  officer  of  the  government  in 
the  performance  of  his  official  duty.  Jones  v.  Reed,  3  Wash. 
57;  Dill.  Mun.  Corp.  4th  ed.  No.  915;  High,  Injunction,  No. 
1237 ;  Adair  v.  Browning,  6  D.  C.  243 ;  Bradfield  v.  Roberts, 
175  XT.  S.  291 ;  Re  Sawyer,  124  U.  S.  200 ;  State  v.  Thorson, 

33  L.RA.  584,  9  S.  Dak.  149 ;  Syme  v.  Poole,  36  W.  L.  R  18 ; 
State  ex  rel.  Taylor  v.  Lord,  28  Or.  491 ;  MiUer  v.  Grandy,  13 
Mich.  540 ;  Grant  v.  Cook,  7  D.  C.  165,  203 ;  Harrison  v.  Black, 
31  App.  D.  C.  417;  Valley  Paper  Co.  v.  Donnelly,  Public 
Printer,  Equity  No.  29,461;  Peeples  v.  Byrd,  98  Ga.  688; 
Roosevelt  v.  Draper,  23  N.  Y.  318;  Cicero  Lumber  Co.  v. 
Cicero,  176  HI.  9 ;  Barrow  v.  Sycam^e,  150  HI.  588. 

2.  The  determination  of  the  question  of  the  best  canceling 
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machines  for  the  use  of  tiie  postoffice  department^  upon  the 
basis  of  cheapness  and  efficiency,  is  vested  in  the  Postmaster 
General,  and  his  decision  thereon  is  final  and  conclusive,  and 
should  not  be  reviewed  by  the  courts.  Cleveland  Fire  Co,  v. 
Metropolitan  Fire  Commissioners,  65  Barb.  N.  Y.  288,  292; 
Clapton  V.  Taylor,  49  Mo.  App.  117-124;  Interstate  Product 
Co.  V.  Philadelphia,  164  Pa.  477;  Douglas  v.  Com.  108  Pa. 
559 ;  Maxwell  v.  Bastrot  Mfg.  Co.  77  Tex.  233 ;  Missouri  Drug 
Co.  V.  Wyman,  129  Fed.  623;  American  School  of  Magnetic 
Healing  v.  McArmvlty,  187  U.  S.  94;  United  States  ex  rel. 
Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  316-324;  United 
States  ex  rel.  West  v.  Hitchcock,  26  App.  D.  C.  290 ;  Northern 
P.  R.  Co.  V.  Washington  Territory,  142  U.  S.  492 ;  Decatur  v. 
Pcndding,  14  Pet  513 ;  Ba4^  &  Guild  Co.  v.  PoAm^,  194  U.  8. 
106 ;  Enterprise  Asso.  v.  Zumstein,  67  Fed.  1000. 

Mr.   Chief  Justice  Shbpa&d  delivered  the  opinion  of  the 
Court: 

1.  Nothing  can  be  plainer  than  that  the  provision  of  the  ap- 
propriation act  requiring  the  Postmaster  General  to  award  die 
bids  for  the  authorized  canceling  machines  on  the  ^^basis  of 
cheapness  and  efficiency''  involved  the  exercise  of  his  discretion. 
The  machines  were  intended  for  constant  and  arduous  use  in 
the  postoffices  of  the  country ;  and  cheapness  did  not  depend  so 
much  upon  mere  cost  price  of  a  machine  as  upon  its  efficiency, 
of  which  strength,  capacity,  and  durability  are  important  ele- 
ments. An  examination  was  ordered  of  the  several  elements 
of  the  required  basis  through  a  conmiittee  of  practical  experts 
familiar  with  the  needs  and  uses  of  the  service.  This  commit- 
tee caused  complete  tests  to  be  made  by  expert  machinists,  and 
noted  the  results.  The  report  submitted  by  the  committee  com- 
prised about  sixty  pages  of  closely  printed  matter,  containing 
an  analysis  of  the  several  bids,  the  explanations  of  bidders,  the 
proceedings  and  notes  of  the  mechanical  experts,  as  well  as  the 
conclusions  of  the  unanimous  committee.  As  the  result  of  their 
,  conclusions,  they  recommended  the  acceptance  of  certain  bids  as 
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■demanded  on  the  basis  of  cheapness  and  efficiency.  The  Post- 
master General,  upon  consideration  of  the  facts  set  out  in  the 
report,  adopted  it  and  made  the  awards  recommended. 

The  argument  does  not  deny  that  the  determination  involved 
^  certain  amount  of  discretion,  but  the  contention  is  that  the 
report  plainly  shows  upon  its  face  that  the  award  was  not  made 
on  the  basis  of  cheapness  and  efficiency.  An  elaborate  argu- 
ment is  founded  on  these  alleged  patent  errors  in  the  awards. 

There  is  no  occasion  to  follow  this  argument  The  determi- 
nation of  the  Postmaster  General  involved  the  ascertainment  of 
facts  and  the  exercise  of  discretion ;  his  was  not  a  mere  or  plain 
ministerial  duty.  It  is  only  where  a  plain  or  ministerial  duty 
is  imposed  by  law,  and  rights  are  involved  therein,  that  the 
action  of  an  executive  officer  can  be  compelled  by  mandamus, 
or  restrained  by  injunction,  both  writs  being  somewhat  correla- 
tive to  each  other.  Having  discretion,  it  is  immaterial  whether 
it  was  rightly  exercised  or  not ;  his  action  is  not  the  subject  of 
judicial  review.  United  States  ex  reL  Riverside  Oil  Co.  v. 
HUchcock,  190  U.  S.  316-324,  47  L.  ed.  1074-1078,  23  Sup. 
Ct.  Rep.  698 ;  United  States  ex  rel.  Ness  v.  Fisher,  223  U.  S. 
683-693,  56  L.  ed.  610-613,  32  Sup.  Ct.  Rep.  356.  In  the 
first  of  those  cases  (quoted  with  approval  in  the  latter)  it  was 
said :  "Whether  he  decided  right  or  wrong  is  not  the  question. 
Having  jurisdiction  to  decide  at  all,  he  had  necessarily  jurisdic- 
tion, and  it  was  his  duty  to  decide  as  he  thought  the  law  was, 
and  the  courts  have  no  power  whatever  under  those  circum- 
stances to  review  his  determination  by  mandamus  or  injunc- 
tion." 

2.  Several  important  questions  have  been  raised  and  dis- 
cussed in  this  case.  (1)  Whether  the  plaintiff  as  a  taxpayer, 
without  showing  any  special  interest,  can  maintain  this  suit. 

(2)  Whether  the  United  States  is  the  real  party  in  interest. 

(3)  Whether  the  successful  bidders,  whose  awards  are  sought 
to  be  annulled,  are  necessary  parties  ? 

Having  determined  the  case  against  the  plaintiff  on  its  merits^ 
these  questions  are  not  necessary  to  be  decided,  but  on  account 
«of  its  growing  importance  in  this  jurisdiction,  where  the  direct- 
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ing  operations  of  the  government  are  superintended  and  car- 
ried on,  we  shall  also  pass  upon  the  first  one  above  stated. 

The  plaintiff,  a  disappointed  bidder  in  this  competition^ 
seeks,  under  the  guise  of  a  taxpayer  of  the  United  States,  to 
annul  the  successful  bids  on  the  ground  that  an  unlawful  exces- 
sive expense  will  be  incurred  thereby,  to  its  detriment  As  a 
corporation  it  pays  the  corporation  income  or  excise  tax  imposed 
by  the  act  of  1909,  and  is  called  upon  to  pay  increased  charges, 
which  it  denominates  a  tax,  upon  such  imported  goods  as  it  may 
consume.  Is  this  a  sufficient  interest  to  authorize  its  mainte- 
nance of  the  suit?  We  think  not.  True,  it  has  been  held  tiiat 
a  property  taxpayer  of  a  county  may  maintain  a  bill  to  prevent 
an  illegal  disposition  of  the  moneys  of  the  county,  by  the  coun- 
ty authorities,  or  the  illegal  creation  of  a  debt  which  the  tax- 
payers will  be  compelled  with  certainty  to  pay  through  increased 
taxation  upon  their  tangible  property.  Crampton  v.  Zabriskie, . 
101  U.  S.  601-609,  25  L.  ed.  1070,  1071. 

The  ground  of  the  doctrine  as  applied  to  municipal  corpora- 
tions is  thus  stated:  "The  right  has  been  recognized  by  the 
State  courts  in  numerous  cases;  and  from  the  nature  of  the 
powers  exercised  by  municipal  corporations,  the  great  danger 
of  their  abuse,  and  the  necessity  of  prompt  action  to  prevent 
irremediable  injuries,  it  would  seem  eminently  proper  for 
courts  of  equity  to  interfere  upon  the  application  of  the  tax- 
payers of  a  county  to  prevent  the  consummation  of  a  wrong, 
when  the  officers  of  those  corporations  assume,  in  excess  of  their 
powers,  to  create  burdens  upon  property  holders.  Certainly, 
in  the  absence  of  legislation  restricting  the  right  to  interfere  in 
such  cases  to  public  officers  of  the  State  or  county,  liere  would 
seem  to  be  no  substantial  reason  why  a  bill  by  one  on  behalf  of 
individual  taxpayers  should  not  be  entertained  to  prevent  the 
misuse  of  corporate  powers."  See  also  Roberts  v.  Bradfield, 
12  App.  D.  C.  453-460,  s.  c.  175  U.  S.  291,  44  L.  ed.  168,  20 
Sup.  Ct.  Kep.  121. 

Municipal  corporations  are  convenient  agencies  of  govern- 
ment for  purposes  of  local  administration,  which  include  special 
powers  of  local  taxation ;  their  powers  are  limited  by  law,  and 
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their  officers  are  in  the  nature  of  trustees  for  the  people  of  the 
community  upon  which  they  are  imposed.  It  is  on  account 
of  these  special  conditions  that  the  right  of  action  of  taxpayers, 
on  behalf  of  themselves  and  the  mass  of  others,  has  been  main- 
tained to  restrain  an  illegal  action  that,  unless  prevented,  would 
work  irreparable  injury  to  the  community.  And  in  such  cases 
the  tendency  of  the  State  cases  is  to  require  a  showing  of  some 
specific  injury.  Miller  v.  Grandy,  13  Mich.  540-550 ;  Roose- 
velt V.  Draper,  23  N.  Y.  318-323 ;  Cicero  Lumber  Co.  v.  Cicero, 
176  111.  9-29,  42  L.R.A.  696,  68  Am.  St.  Rep.  155,  51  N.  E. 
758.  But  a  very  different  question  of  public  policy  is  pre- 
sented when  a  taxpayer,  as  such,  undertakes  to  interfere  with 
the  action  of  an  executive  department  of  the  State  or  the 
Federal  government,  blocking  its  actions,  and  seriously  inter- 
fering with  its  orderly  and  regular  administration.  There 
must  then  be  some  special  right  of  person  or  property  shown 
that  is  not  common  to  all  members  of  the  community,  to  warrant 
the  action.  Jones  v.  Reed,  3  Wash.  57-64,  27  Pac.  1067; 
Slate  ex  rel.  Taylor  v.  Lord,  28  Or.  498-527,  31  L.RA.  473, 
43  Pac.  471 ;  Peeples  v.  Byrd,  98  Qa.  688-695,  25  S.  C.  677. 
The  same  view  has  been  strongly  intimated  by  the  Supreme 
Court  of  the  United  States  in  a  recent  case.  Wilson  v.  Sluiw, 
204  U.  S.  24-31,  51  L.  ed.  351-355,  27  Sup.  Ct.  Rep.  233. 
This  was  a  suit  to  restrain  the  payment  by  the  United  States 
Treasurer  of  the  cost  of  the  acquisition  of  the  property  rights 
in  the  Panama  canal,  which  was  under  construction.  On  ac- 
count, doubtless,  of  the  importance  of  the  question  involved  in 
the  power  to  construct  the  canal,  the  court  passed  by  the  ob- 
jections to  the  bill  on  other  grounds.  In  doing  so,  however, 
this  significant  language  was  used :  "For  the  courts  to  interfere, 
and,  at  the  instance  of  a  citizen  who  does  not  disclose  the  amount 
of  his  interest,  stay  the  work  of  construction  by  stopping  the 
payment  of  money  from  the  Treasury  of  the  United  States 
therefor,  would  be  an  exercise  of  judicial  power  which,  to  say 
the  least,  is  novel  and  extraordinary.  Many  objections  may  be 
raised  to  the  bill.  Among  them  are  these :  Does  plaintiff  show 
sufficient  pecuniary  interest  in  the  subject-matter  ?     Is  not  the 
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suit  reaHy  one  against  the  government,  which  has  not  consented 
to  be  sued  ?  Is  it  any  more  than  an  appeal  to  the  courts  for  the 
exercise  of  governmental  powers  which  belong  exclusively  to 
Congress?  We  do  not  stop  to  consider  those  or  kindred  ob- 
jections ;  yet  passing  them  in  silence  must  not  be  taken  as  even 
an  implied  ruling  against  their  efficiency.  We  prefer  to  rest 
our  decision  on  the  general  scope  of  the  bill." 

Without  passing  upon  the  other  questions  suggested,  our 
conclusion  is  that  the  bill  was  rightly  dismissed,  both  on  the 
merits,  and  on  the  want  of  interest  in  the  plaintiff  to  bring  the 
suit 

The  decree  is  affirmed  with  costs. 


EE  FULLAGAR 


Patents;  Reissue. 

1.  Thai  pftri  of  mie  87  ol  the  Patent  Office  requiring  a  sworn  statement 

to  aceompany  a  petition  for  a  reissue,  to  the  effect  that  the  appli- 
cant verily  helieves  the  original  patent  to  he  inoperatiye  or  invalid, 
and  giving  the  reason  why,  and  particularly  specifying  the  errors 
which  it  is  claimed  constitute  the  inadvertence,  accident,  or  mistake 
relied  on,  and  how  they  arose  or  occurred,  is  not  inconsistent  with 
See.  4916,  Rev.  Stat.,  relating  to  such  matters,  and  was  therefore 
within  the  power  of  the  commissioner  to  promulgate,  although  other 
portions  of  the  rule  may  possibly  go  beyond  the  power  conferred. 

2.  On  an  appeal  from  a  decision  of  the  Commissioner  of  Patents  rejecting 

an  application  for  the  reissue  of  a  patent  of  a  fluid  pressure  tur- 
bine, on  the  ground  that  the  showing  of  inadvertence,  accident,  and 
mistake  in  the  claims  of  the  patent  was  not  sufficient,  and  further 
because  of  the  delay  in  applying  for  the  reissue,  it  was  held,  on  a 
review  of  the  evidence,  that  there  was  not  such  a  satisfactory  show- 
ing as  to  justify  a  reversal  of  the  decision. 

No.  837.    Patent  Appeals.     Submitted  March  11,  1913.    Decided  Jane  2, 

1913. 
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Hearing  on  an  appeal  from  a  decision  of  the  Commissioner- 
of  Patents  refusing  application  for  the  reissue  of  a  patent. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  Thonuu  F.  Sheridan  and  Mr.  Oeorge  L.  Wilkinson,  for 
the  appellant: 

1.  Reissue  applications  are  not  required  to  be  supported  by 
a  verified  showing,  and  hence  the  insufficiency  of  a  verified  show- 
ing affords  no  ground  for  rejecting  appellant's  reissue  applica- 
tion. U.  S.  Rev.  Stat.  sec.  4916;  Oold  &  Stock  Tel  Co.  v. 
Wiley,  17  Fed.  234;  Hartshorn  v.  Eagle  Shade  Roller  Co.  18 
Fed.  90 ;  Justi  v.  Clark,  108  Fed.  659. 

2.  An  applicant  for  a  reissue  of  a  patent  is  only  chargeable 
with  the  delay  intervening  between  the  discovery  of  the  inad- 
vertence, accident,  or  mistake,  and  the  filing  of  the  reissue 
application  to  correct  such  inadvertence,  accident,  or  mistake. 
Robinson,  Patents,  vol.  II,  sec.  691,  and  vol.  II,  note  2,  p.  399  \ 
WollenscJc  v.  Reiher,  115  U.  S.  96;  Wollensak  v.  Sargent,  151 
11.  S.  221 ;  Poppenheusen  v.  Falke,  2  Fish.  Pat.  Cas.  213  ;  Mai- 
thews  V.  Flower,  25  Fed.  834;  Heubel  v.  Waldie,  35  Fed.  414; 
Maitland  v.  Goetz  Mfg.  Co.  86  Fed.  124;  Milloy  Electric  Co.  w 
Thomsonr Houston  Electric  Co.  148  Fed.  843 ;  Thomson-Hous- 
ton  Electric  Co,  v.  Western  Electric  Co.  158  Fed.  813. 

3.  Appellant's  reissue  application  was  not  filed  to  secure  a 
broader  monopoly  than  that  afforded  by  his  original  patent^ 
but  to  correct  a  mutual  mistake  of  the  Patent  Office  and  ap- 
pellant. Fames  v.  Andrews,  122  U.  S.  701 ;  Reed  v.  Clmse,  25 
Fed.  94 ;  Heubel  v.  Nadie,  35  Fed.  414. 

4.  In  the  absence  of  actual  intervening  rights,  a  delay  of  two 
years  or  more  is  not  necessarily  fatal,  even  in  the  case  of  broad- 
ened reissues.  Topliff  v.  Topliff,  145  U.  S.  156;  Miller  v. 
Bridgeport  Brass  Co.  104  U.  S.  350 ;  Coon  v.  Wilson,  113  U.  S. 
268;  Mahn  v.  Hwrwood,  112  U.  S.  354;  White  v.  Dunbar,  119 
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U.  S.  47;  Thompson  v.  Wooster,  114  U.  S.  104;  Re  HerouU, 
29  App.  D.  C.  42. 

5.  Even  if  appellant's  application  were  for  a  broader  reissue, 
and  even  if  he  were  to  be  charged  with  delay  from  the  date  of 
his  original  patent,  he  would  nevertheless  be  entitled  to  his  re- 
issue patent,  in  view  of  the  Patent  Office  proceedings  which  oc- 
curred between  the  granting  of  the  original  patent  and  the  filing 
of  the  reissue  application.  Newton  v.  Woodward,  17  App.  D. 
C.  34;  Morey  v.  Lockwood,  8  Wall.  75  U.  S.  230. 

6.  A  reissue  applicant  who  has  complied  with  the  require- 
ments of  U.  S.  Rev.  Stat.  sec.  4916,  can  only  be  refused  a  re- 
issue patent  on  the  ground  of  abandonment  of  the  invention, 
and  there  must  be  at  least  a  presumption  of  an  intention  to 
Abandon  the  invention.     Robinson,  Patents,  vol.  I,  pp.  475,  478 ; 

Crown  Cork  Co.  v.  Alvindnym  Co,  108  Fed.  845 ;  Ide  v.  Tror- 
licht,  115  Fed.  137. 


Mr.  Robert  F.  Whitehead,  for  the  Commissioner  of  Patents: 

1.  The  reissue  statute  (sec.  4916  of  the  Rev.  Stat.)  does  not 
specifically  require  that  an  applicant  must  state  under  oath  the 
facts  relied  upon  to  show  that  the  error  in  taking  out  a  patent 
which  is  inoperative  or  invalid  arose  through  inadvertence,  ac- 
cident, or  mistake,  but  it  is  only  when  such  inadvertence,  acci- 
-dent,  or  mistake  is  established  that  the  Commissioner  has  any 
authority  to  grant  a  reissue.  General  Electric  Co.  v.  Richmond 
Street  R.  Co.  178  Fed.  84. 

2.  Rule  87  of  the  rules  of  practice,  however,  relating  to  re- 
issues, specifically  requires  that  this  statement  of  facts  relied 
upon  shall  be  under  oath.  This  rule  is  clearly  not  in  conflict 
with  the  statute,  and  it  has  been  repeatedly  held  by  this  court 
that  under  such  circumstances  the  rule  has  all  the  force  of  law. 
Sieinmetz  v.  Allen,  104  O.  G.  853,  22  App.  D.  C.  56;  Allen  v. 
Lowry,  116  O.  G.  2253,  26  App.  D.  C.  8;  Broadwell  v.  Long, 
164  O.  G.  252,  36  App.  D.  C.  418. 
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Mr.  Chief  Justice  Shepard  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of  Pat- 
ents refusing  an  application  for  the  reissue  of  a  patent 

The  proceeding  has  a  confusing  history  on  account  of  several 
preceding  reissues  and  applications  and  interferences  growing 
out  of  the  same.  The  subject-matter  of  the  invention  is  a  fluid 
pressure  turbine. 

Hugh  Francis  FuUagar  was  granted  a  patent  for  such  a  tur- 
bine on  an  application  filed  April  18,  1901,  for  which  an  ap- 
plication for  reissue  was  made  also.  Another  application  was 
filed  by  him  September  16,  1901,  on  which  a  patent  having 
sixteen  claims  (No.  746,061)  was  issued  December  8,  1908. 
The  present  case  involves  the  reissue  of  this  patent 

One  Emmett  filed  an  application  for  a  fluid  pressure  turbine, 
February  24,  1902.  May  12,  1903,  interference  was  declared 
between  Emmett's  application  and  that  of  FuUagar  filed  Sep- 
tember 16,  1901,  as  aforesaid.  The  issue  was:  "As  an  article 
of  manufacture,  a  cover  section  for  the  ends  of  turbine  vanes 
or  buckets,  comprising  a  sheet  or  strip  of  metal  having  notches 
or  slots  at  the  ends  and  two  or  more  openings  between  the  ends, 
the  said  openings  having  parallel  sides  and  covered  ends."  The 
interference  was  dissolved  by  the  Primary  Examiner  on  the 
ground  that  FuUagar's  application  did  not  contain  a  foundation 
for  the  claim.  He  suggested  that  FuUagar  amend  by  canceling 
the  word  "section,"  and  that  Emmett  substitute  "section  of  a 
cover,"  for  "cover  section."  The  application  of  FuUagar  dis- 
closed a  part  referred  to  as  a  baffler,  extending  around  the  blades 
affixed  to  the  disks  and  operating  as  a  cover  therefor ;  claims  7 
to  15,  inclusive,  of  his  patent  as  issued,  refer  to  this  cover  as  a 
"baffler"  in  general  terms.  FuUagar  accepted  this  decision,  and 
amended  the  same,  which  then  became  claim  16  of  his  patent  that 
was  issued  December  8, 1903.  Claim  16  reads  as  follows :  "As 
an  article  of  manufacture,  a  baffler  for  the  ends  of  turbine  blades 
or  buckets,  comprising  a  sheet  or  strip  of  metal  having  notches 
or  slots  at  the  ends  and  two  or  more  openings  between  the  ends, 
the  said  openings  having  parallel  sides  and  curved  ends."  Em- 
Vol.  XL.— 33. 
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mett  then  amended,  copying  claim  16  of  Fullagar's  patent,  and 
another  interference  was  declared.  July  21,  1906,  on  final  ap- 
peal, the  Commissioner  awarded  priority  to  Emmett  on  the 
ground  that  FuUagar  was  not  entitled  to  make  the  claim  of  the 
issue,  because  he  did  not  show  a  sheet  or  strip  of  metal  having 
notches  or  slots  at  the  ends,  as  required  by  the  issue.  Em- 
mett's  cover  or  bafiSer  was  made  in  sections,  which  have  notches 
at  the  ends  that  fit  around  the  tenon  of  the  vane  at  the  meeting 
points.  Fullagar's  baffler  consisted  of  one  piece,  the  openings 
in  which  fitted  to  the  tenons  of  the  vanes,  and  the  two  ends 
joined  by  lapping,  apparently,  had  no  notches.  On  November 
8,  1904,  Fullagar  had  applied  for  reissue  of  his  other  applica- 
tion, but  did  not  present  therein  the  claims  involved  in  this 
appeal ;  said  reissue  had  been  granted  February  14,  1905.  No 
appeal  was  taken  by  Fullagar  from  the  decision  aforesaid ;  but 
on  October  31,  1906,  he  applied  for  a  second  reissue  of  the  last- 
named  patent,  and  interference  was  declared  between  it  and 
Emmett's  pending  application.  January  7,  1907,  Fullagar  ap- 
plied for  reissue  of  his  patent  No.  746,061,  and  it  and  the  former 
one,  also,  were  placed  in  interference  with  Emmett;  the  single 
count  of  the  issue  corresponding  to  claim  23  of  Emmett's  appli- 
cation. July  21,  1908,  the  Commissioner  dissolved  both  inter- 
ferences on  the  ground  that  the  showing  made  by  Fullagar  was 
not  sufficient  to  justify  the  reissues  applied  for.  Fullagar  ap- 
pealed from  that  decision,  but  his  appeal  was  dismissed.  Re 
Fvllagwr,  32  App.  D.  C.  222.  The  dismissal  was  on  the  ground 
that  it  was  an  ex  parte  appeal  from  a  decision  refusing  a  patent, 
and  had  to  be  rejected  a  second  time,  and  appealed  in  due  course 
as  required  by  the  statute.  Urging  his  application  anew  in  the 
Patent  Office,  the  same  has  been  again  denied,  and  he  is  right- 
fully here  on  appeal. 

The  claims  that  were  rejected  and  are  appealed  are  the  fol- 
lowing : 

31.  In  a  turbine,  the  combination  of  a  plurality  of  vanes,  a 
sectional  covering  for  the  ends  of  the  vanes,  and  means  formed 
integral  with  the  vanes  for  securing  the  sections  in  place. 

32.  In  a  turbine,  the  combination  of  a  plurality  of  vanes,  a 
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sectional  covering  for  the  ends  of  the  vanes,  each  section  being 
provided  with  a  plurality  of  openings  registering  with  the  vanes, 
and  tenons  which  pass  through  the  openings  and  are  riveted 
thereon  to  hold  the  sections  in  place. 

33.  As  an  article  of  manufacture,  a  turbine  element  compris- 
ing a  body  portion  having  a  plurality  of  vanes  or  buckets  radiat- 
ing from  a  common  center,  tenons  formed  integral  therewith, 
and  a  jointed  cover  which  is  secured  in  place  by  the  tenons. 

34.  A  turbine  comprising  a  plurality  of  vanes  or  buckets,  in 
combination  with  a  detachable  baffling  ring  forming  a  cover  con- 
taining openings  which  correspond  in  shape  to  the  end  portions 
of  the  vanes  or  buckets. 

35.  In  a  turbine,  the  combination  of  vanes  or  buckets  having 
curved  front  and  rear  faces,  tenons  formed  in  the  buckets  hav- 
ing two  flat  surfaces  and  two  surfaces  which  partake  of  the 
curvature  of  the  buckets,  and  a  cover  having  openings  therein 
which  register  with  and  correspond  in  shape  to  the  tenons. 

36.  A  turbine  provided  with  a  plurality  of  vanes  or  buckets 
having  tenons  on  their  free  ends,  and  a  covering  for  the  ends 
of  such  vanes  or  buckets  having  openings  registering  with  and 
fitting  the  tenons,  said  openings  having  parallel  sides  and  curved 
ends. 

37.  In  a  turbine,  the  combination  of  a  carrier,  a  ring  of  blades 
secured  thereto  at  one  end,  said  blades  being  cut  away  at  their 
opposite  ends  to  form  tenons,  and  a  baffling  ring  forming  a  cover 
for  the  ends  of  the  blades,  said  baffling  ring  being  provided  with 
openings  corresponding  in  shape  and  size  to  the  tenons  on  the 
blades. 

Claim  16  of  the  patent  covers  a  baffler  having  notches  or  slots 
at  the  ends ;  and  this  claim,  it  will  be  remembered,  was  held,  in 
the  interference  case,  not  to  be  within  the  disclosure  of  the 
application,  because,  while  the  openings  therein  were  described, 
there  were  no  notches  or  slots  in  the  ends  of  the  baffler.  The 
aforesaid  claims  in  the  last  reissue  application  were  not  rejected 
for  this  reason,  but  because  the  showing  of  inadvertence,  acci- 
dent, and  mistake  in  the  claims  of  the  patent  was  not  sufficient, 
and  further  because  of  the  delay  in  applying  for  the  reissue. 
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Section  4916,  Rev.  Stat  U  S.  Comp.  Stat.  1901,  p.  3393,  gov- 
erning the  reissue  of  patents,  while  committing  to  the  Com- 
missioner the  ascertainment  of  the  fact  that  the  error  has 
arisen  by  inadvertence,  accident,  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  does  not  specifically 
require  that  the  applicant  must  make  oath  to  his  appli- 
cation. On  the  other  hand,  the  statute  does  not  require 
the  (Commissioner  to  grant  the  reisue  upon  the  mere  state- 
ment of  the  applicant  that  the  omission  from  his  patent 
was  the  result  of  inadvertence,  accident,  or  mistake.  The 
evidence  supporting  the  claim  must  be  satisfactory  to  him,  and 
no  provision  is  made  for  the  manner  of  taking  or  hearing  such 
proof.  Rule  87  of  the  Patent  Office  undertakes  to  specify  the 
manner  in  which  preliminary  proof,  at  least,  shall  be  submitted. 
It  provides  that  a  sworn  statement  shall  accompany  the  petition 
to  the  effect,  among  other  things,  that  the  applicant  verily  be- 
lieves the  original  patent  to  be  inoperative  or  invalid,  and  the 
reason  why ;  and  particularly  specifying  the  errors  which  it  is 
claimed  constitute  the  inadvertence,  accident,  or  mistake  relied 
on,  and  how  they  arose  or  occurred.  The  requirement  of  a 
sworn  statement  has  been  attacked  as  beyond  the  power  of  the 
Commissioner.  As  the  applicant  in  this  case  conformed  to  the 
rule  in  making  a  sworn  statement,  and  has  not  asked  leave  to  sub- 
mit any  additional  proof  in  support  of  his  application,  the  ques- 
tion of  the  validity  of  rule  87  does  not  necessarily  arise.  It 
may  be  remarked,  however,  that  the  patent  statutes  authorize  the 
adoption  of  rules  of  practice  in  the  office,  which,  of  course,  must 
not  be  inconsistent  with  the  statutes  themselves.  While  some  of 
the  requirements  of  rule  87  may  possibly  go  beyond  the  power 
conferred, — a  matter  which  we  are  not  now  called  upon  to  de- 
cide,— there  is  nothing  in  so  much  of  the  rule  as  is  mentioned 
above  that  is  inconsistent  with  the  statute. 

It  is  of  advantage  to  applicants  in  that  it  provides  a  ready, 
speedy,  and  inexpensive  way  to  make  a  prima  facie  case,  which, 
when  not  inconsistent  with  the  record  of  proceedings  in  the 
Office  in  the  matter  of  the  original  patent,  may  be  accepted  as 
sufficient. 
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The  sworn  statement  of  the  applicant  is  to  the  effect  that  the 
original  patent  is  inoperative  for  the  reason  that  the  specification 
is  insufficient  in  the  omission  to  claim  adequately  the  construc- 
tion of  the  vanes  and  for  the  coverings  for  the  ends  of  the  vanes^ 
and  in  the  omission  to  claim  adequately  that  which  had  been 
really  invented^  as  set  forth  in  the  specifications  of  the  patent* 
The  errors  which  arose  from  inadvertence,  accident,  or  mistake 
are  thus  stated:  "Deponent,  at  the  time  of  making  his  appli- 
cation, was  misled  as  to  the  state  of  the  art  in  this  class  of  in> 
ventions,  and  although  he  had  made  a  diligent  search  and  en- 
deavored to  inform  himself  in  every  possible  way  in  regard  there- 
to, he  was  at  this  time  aware  of  the  fact  that  one  Rateau  had 
built  a  turbine  containing  vanes  having  a  cover  strip  riveted  on 
the  outer  ends  thereof,  the  rivets  being  formed  integral  with  the 
vanes  for  securing  the  cover  section  in  place,  and  that  a  turbine 
embodying  this  invention  was  built  at  the  works  of  the  Ma- 
chinenfabrik  Oerlikon,  at  Oerlikon,  near  Zurich,  Switzerland, 
during  the  year  1901.  Deponent,  however,  being  misled  and 
mistaken  as  to  the  facts  pertaining  to  the  date  of  Rateau's  in- 
vention, believed  at  the  time  that  Rateau's  invention  was  prior 
to  his  own,  so  far  as  the  claims  now  added  to  this  application  are 
concerned,  and  that  because  of  this  he  could  not  make  the 
necessary  oath  that  he  verily  believed  himself  to  be  the  original, 
first,  and  the  sole  inventor  of  this  subject-matter." 

He  further  undertakes  to  account  for  his  delay  of  over  four 
years  by  the  statement  that  his  patent  was,  within  a  few  weeks 
after  its  grant, — December  8,  1903, — placed  in  interference 
which  had  not  been  finally  decided  until  November  13,  1906 ; 
that  under  the  rules  of  the  Office  he  could  not  apply  for  reissue 
pending  said  interference ;  and  that  it  was  made  as  soon  there- 
after as  possible.  Further  stating  in  detail  that  he  was  the 
first  inventor,  and  the  facts  supporting  the  statement,  he  con- 
cludes as  follows:  "That  his  failure  to  include  the  claims  in 
his  original  application,  or  to  immediately  apply  for  a  reissue 
thereof,  was  due  wholly  to  his  mistake  as  to  the  facts  surround- 
ing Rateau's  alleged  invention,  and  to  the  fact  that  it  was  im- 
possible for  him  earlier  to  make  this  application  because  of  the 
pendency  of  the  interference  above  referred  to/' 
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Applicant  filed  another  affidavit  on  his  application  for  reissue 
of  his  other  patent  that  was  considered  with  this,  in  which  he 
repeats  his  mistake  as  to  Bateau's  invention,  and  says  that,  while 
a  description  of  the  Rateau  turbine  had  been  first  published  in 
April,  1902,  "he  had  been  informed  thereof  long  prior  to  the  date 
of  said  publication."  He  further  says  that  "it  is  only  recently 
that  he  has  been  aware  of  the  true  facts  regarding  Rateau's  in- 
vention, which  was  made,  to  the  best  of  deponent's  knowledge 
and  belief,  subsequent  to  the  filing  date  of  deponent's  original 
patent."  He  further  accounts  for  his  mistake  by  the  fact  that 
he  presumed  his  attorney  in  the  United  States  had  prepared 
olaims  commensurate  with  his  invention,  which  would  fully  pro- 
tect him,  and,  because  imfamiliar  with  United  States  patent 
laws  and  interpretation  of  claims,  did  not,  when  the  patent  was 
received,  discover  the  mistake.  He  next  gives  a  history  of  the 
proceedings  in  interference  with  Emmett  with  the  issue  before 
stated,  which  is  now  claim  16  of  the  original  patent,  and  the  de- 
cision of  the  Commissioner  thereon,  imtil  which  time  he  was 
not  aware  that  his  description  was  not  sufficient,  etc.  In  con- 
clusion he  says  that  his  former  affidavit  set  forth  only  the  mis- 
take in  failing  to  claim  the  broad  subject-matter  of  a  turbine 
•comprising  vanes  having  a  covering  or  baffles  secured  around 
the  ends  by  tenons  on  the  ends  of  the  vanes,  etc.,  and  did  not 
set  forth  the  errors  constituting  the  mistake  to  claim  in  his 
original  patent,  the  specific  construction  of  the  blades  and  cover- 
ing comprising  a  sectional  covering  with  openings,  etc.  That  he 
thought  it  only  necessary  then  to  set  forth  the  reasons  for  the 
failure  to  claim  the  broad  subject-matter,  and  not  necesary  to  set 
forth  the  mistake  in  failing  to  claim  the  more  specific  construc- 
tion, etc.  That  the  concluding  allegation  of  the  former  affidavit 
relating  to  Rateau's  alleged  invention  had  reference  to  the  claims 
covering  the  broad  subject-matter  embodied  in  the  Rateau  tur- 
bine comprising  a  covering  for  the  ends  of  the  vanes  and  means 
formed  integral  with  the  ends  for  securing  the  covering  in  place ; 
and  did  not  have  reference  to  the  specific  subject-matter  of  a 
-covering  composed  of  sheets  or  strips  of  metal  sections  having 
openings  therein  registering  with  tenons  on  the  ends  of  the 
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vanes,  "inasmuch  as  such  specific  subject-matter  was  not  em- 
bodied in  the  Rateau  turbine."  The  Commissioner  permitted 
the  filing  of  this  amended  affidavit^  and,  while  it  was  filed  in  sup- 
port of  the  copending  application  for  reissue  of  the  other  turbine 
patent,  considered  it  as  in  support  of  this  one  also,  on  account 
of  their  substantial  identity;  and  upon  such  consideration  de- 
clined to  grant  the  reissue,  because  not  satisfied  with  the  showing 
either  of  inadvertence,  accident,  or  mistake,  or  of  diligence. 
The  showing  made  is  not  of  such  satisfactory  character  as  to 
justify  us  in  reversing  his  decision.  In  his  original  affidavit 
in  support  of  this  application,  applicant  explains  his  failure  to 
claim  adequately  the  construction  of  his  baffler,  by  the  fact  that 
he  was  aware  that  Kateau  "had  built  a  turbine  containing  vanes 
having  a  cover  strip  riveted  on  the  outer  ends  thereof,  the  rivets 
being  formed  integral  with  the  vanes  for  securing  the  cover  sec- 
tion in  place."  This  turbine  was  in  operation  in  a  near-by 
country;  there  was  a  publication  of  it  in  April,  1902,  which  he 
saw,  but  states  that  he  heard  of  said  turbine  long  prior  thereto. 
The  application  for  his  original  patent  was  filed  not  very  long 
before,  namely,  September  16,  1901.  With  the  years  inter- 
vening between  that  application  and  the  date  of  this  for  re- 
issue,— January  7,  1907, — during  which  his  attention  was  called 
to  applications  containing  specifications  showing  a  similar  con- 
struction, with  certain  claims  of  which  he  was  in  interference 
twice,  he  took  no  steps  to  verify  the  dates  or  specific  subject- 
matter  of  Bateau's  invention,  or  to  correct  the  mistake  of  his 
American  solicitor  in  not  making  specific  claims.  The  amended 
affidavit  states  that  "it  is  only  recently  that  he  has  become  aware 
of  the  true  state  of  facts  regarding  Rateau's  invention,"  but  gives 
no  reason  for  his  failure  to  make  an  earlier  discovery.  Nor  is 
his  explanation  in  the  amended  affidavit  of  the  recital  of  the  first 
relating  to  Bateau's  invention  satisfactory;  he  should  reason- 
ably have  known  as  much  about  that  invention  before  the  issue 
of  his  original  patent,  as  he  did  when  he  made  the  two  affidavits. 
And  again,  in  another  part  of  his  amended  affidavit,  he  sub- 
stantially admits  that  he  expected  his  original  patent  to  claim 
the  specific  construction  of  his  baffler,  but  his  attorney  did  not 


Digitized  by 


Google 


620  FORRSST  v.  WARDMAN. 

SjUabuB.  [40  App. 

understand  the  full  scope  of  his  invention ;  and  that,  presuming 
that  his  attorney  had  made  claims  commensurate  with  his  in- 
vention, he  did  not,  owing  to  his  unfamiliarity  with  United 
States  patent  law  and  the  prevailing  principles  of  interpretation 
of  claims  thereunder,  discover  the  error  on  receipt  of  the  patent 

The  fact  that  the  claims  of  the  original  patent  did  not  cover 
the  specific  construction  pf  the  baffler  or  covering  should  have 
been  apparent  upon  ordinary  inspection ;  and  the  most  reason- 
able inference  is  that  the  omission  was  due,  as  indicated  in  his 
first  affidavit,  to  his  belief  that  the  cover  section  had  been  inventr 
ed  and  put  in  practice  by  Sateau. 

It  did  not  require  the  decision  of  the  Commissioner  made  in 
the  interference  with  Emmett  that  Fullagar  was  not  entitled  to 
the  notched  end  cover  section,  to  put  the  latter  upon  notice  of  the 
omission  to  claim  the  specific  constructicm  of  his  own  cover  or 
baffler. 

His  failure  to  prosecute  inquiries  into  the  dates  and  details 
of  Rateau's  invention  and  construction  may  be  attributed  to 
the  fact  that  his  patent  issued  December  8,  1903,  had  been  as- 
signed to  one  Tweedy  on  the  24th  of  the  same  month.  Tweedy 
assigned  to  the  AUis-Chalmers  Company,  of  New  Jersey  and 
Milwaukee,  on  June  13,  1905,  and  on  its  behalf,  and  under  its 
direction,  the  subsequent  proceedings  have  been  taken. 

In  this  view  it  is  unnecessary  to  consider  whether  the  delay 
in  applying  for  reissue  is  excusable  upon  other  grounds  relied  on. 
The  decision  is  affirmed ;  and  this  decision  will  be  certified  to  the 
Commissioner  of  Patents.  Affirmed. 


FORREST  V.  WARDMAN. 


ExcHAifGB  OF  Lands;   Equity;   Fraud;   Damaqbs;   Rssoibsiok. 

1.  One  who  secretly  purchased  the  services  of  another  person's  confiden- 
tial  agent   in    effecting   an   exchange   of   properties    is   legaUj  and 
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equitably  responsible  for,  and  is  liable  to  make  good  to  such  other  per- 
son, whatever  loss  the  latter  has  legally  or  equitably  sustained. 

2.  Where  one  party  to  an  exchange  of  properties,  at  agreed  values,  has 
so  conducted  himself  as  to  give  the  other  a  right  to  have  the  con- 
tract set  aside,  and  at  the  same  time  has  put  it  out  of  his  own 
power  to  place  the  aggrieved  party  in  statu  quo^  he  may  be  com^ 
pelled  to  respond  in  damages. 

S.  Where  equity  has  taken  jurisdiction  of  a  suit  for  the  rescission  of  a 
contract,  and  one  of  the  parties  has  put  it  out  of  his  power  to  place 
the  other,  the  aggrieved  party,  in  statu  quo,  damages  will  be  ascer- 
tained and  awarded  in  equity  to  avoid  a  multiplicity  of  suits. 

4.  The  measure  of  damages  recoverable  by  the  plaintiff  in  a  suit  for  the 
rescission  of  a  contract  for  the  exchange  of  lands,  based  upon  the 
fraud  of  the  defendant,  where  the  defendant  has  sold  the  land  he 
acquired  in  the  exchange,  but  has  reacquired  by  mortgage  foreclo- 
sure the  land  given  up  by  him  in  the  ext^ange,  is  the  actual,  and 
not  the  agreed,  exchange  value  of  the  land  which  the  plaintiff 
parted  with,  and  any  cash  consideration  paid  by  the  plaintiff,  with 
interest  on  the  whole,  less  the  net  income,  if  any,  received  by  the 
plaintiff  from  the  land  originally  belonging  to  the  defendant,  while 
it  was  in  the  plaintiff's  possession. 

No.  2488.    Submitted  April  28,  1913.     Decided  June  2,  1913. 

ITearino  on  an  appeal  by  the  complainants  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Columbia,  dismissing  a 
bill  filed  to  set  aside  certain  alleged  fraudulent  conveyances^ 

Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  Owynn  Oardiner,  Mr.  Roger  J.  Whiteford,  and  Mr^ 
Blaine  Coppinger  for  the  appellants. 


Mr.  Edwin  C.  Bra/ndenburg,  Mr.  Clarence  A.  Brandenbvrg^ 
and  Mr.  F.  Walter  Brandenburg  for  the  appellees. 
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Mr.  Justice  Stafford,  of  the  Supreme  Court  of  the  District 
■of  Columbia,  who  sat  with  the  court,  in  the  place  of  Mr.  Justice 
Van  Orsdel,  delivered  the  opinion  of  the  Court : 

This  is  a  bill  to  set  aside  certain  conveyances  on  the  ground 
•of  fraud,  to  reinstate  the  complainants,  Bladen  Forrest  and 
Henrietta  Forrest,  in  their  original  rights,  or,  if  that  cannot  be 
•done,  to  recover  the  value  of  such  rights.  We  shall  relate  the 
facts  as  they  are  disclosed  by  the  evidence,  and  then  consider 
what  equity  requires. 

Bladen  Forrest,  a  man  of  some  sixty  years  of  age,  who  was 
formerly  for  many  years  a  ticket  agent  on  the  elevated  rail- 
road in  New  York,  had  come  to  Washington  a  few  years  ago  and 
invested  what  property  he  had  in  real  estate  in  this  city,  and  in 
most  instances  in  equities  of  redemption.  For  the  most  part 
he  had  made  these  investments  through  the  real  estate  corpo- 
ration, Moore  &  Hill,  who  had  also  acted  as  his  agents  in  the 
care  of  the  two  largest  pieces  of  the  property  and  the  collection 
of  rents  therefrom.  The  representative  of  this  corporation, 
with  whom  most  of  his  business  had  been  transacted,  was  the 
<iefendant  Rignald  W.  Beall,  vice  president  of  the  corporation. 
At  the  time  when  the  story  of  this  case  begins,  Forrest's  prop- 
erty was  in  five  pieces  of  real  estate : 

(1)  The  Vernon  apartment  house  on  TJ  street,  which  he  had 
obtained  through  Moore  &  Hill  by  exchanging  other  property 
therefor  at  the  valuation  of  $30,000,  but  upon  this  property 
there  was  a  trust  which,  at  the  time  now  in  question,  amounted 
to  $16,500,  leaving,  on  the  basis  of  said  valuation,  an  equity 
in  Forrest  of  $13,500. 

(2)  The  Harvard  apartment  house  on  Harvard  street,  ob- 
tained through  Moore  &  Hill  by  the  exchange  of  other  prop- 
erty at  the  valuation  of  $30,000.  Upon  this  property  there  was 
a  trust  which,  at  the  time  now  in  question,  amoimted  to  $11,- 
OOO,  thus  leaving  in  Forrest  an  equity  of  $19,000. 

(3)  The  property  known  as  903  S  street,  obtained  through 
Moore  &  Hill  by  exchange  at  a  valuation  of  $6,000.    Upon  this 
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property  there  was  a  trust  which,  at  the  time  in  question, 
amounted  to  $2,500,  leaving  in  Forrest  an  equity  of  $3,500. 

(4)  The  property  known  as  2116  Q  street,  which  had  not 
been  obtained  through  Moore  &  Hill,  but  through  another  office 
at  $3,625  cash. 

(5)  A  vacant  lot,  being  No.  12  in  square  1096,  which  For- 
rest had  bought  at  public  auction  for  $709.56. 

This  was  the  situation  of  his  affairs  in  September,  1909. 
One  day  at  about  that  time  he  went  to  Moore  &  Hill's  office  to 
see  about  some  property  of  his  which  was  in  their  care  and, 
after  finishing  that  business,  as  he  was  going  out,  he  saw  Beall 
at  his  desk  and  asked  him  to  make  a  deal  by  which  he  could 
trade  his  properties  for  others  that  would  produce  a  larger  in- 
<5ome.  Beall  said  he  thought  he  could  do  it,  and  made  an  en- 
gagement to  come  to  Forrest's  house  and  show  him  some  prop- 
erty. Two  days  later  he  came  in  an  automobile  to  Forrest's 
house  and  took  Forrest  to  see  the  Wellington  and  the  Birm- 
ingham, two  apartment  houses,  telling  him  that  the  Wellington 
was  built  by  Harry  Wardraan,  whose  price  therefor  was  $180,- 
OOO.  The  house  was  not  quite  finished  at  that  time,  but  was  sub- 
stantially completed  and  nearly  all  of  the  apartments  were  oc- 
cupied. Beall  told  Forrest  that  Wardman  would  take  the  five 
properties  above  referred  to  if  Forrest  would  assume  the  first 
mortgage  on  the  Wellington,  amounting  to  $100,000,  and  give 
a  second  mortgage  thereon  for  forty  or  fifty  thousand  dollars. 
They  also  had  some  talk  about  the  Birmingham,  which  was  an- 
other of  Wardman's  houses.  When  this  talk  occurred,  For- 
rest had  not  given  Beall  a  list  of  his  properties,  but  a  little 
later,  on  the  same  day  or  the  day  after,  Beall  was  to  come  to 
Forrest's  house  and  get  such  a  list.  He  had  already  told  For- 
rest that  the  rents  of  the  Wellington  were  $1,508  a  month,  that 
the  Wellington  was  worth  $180,000,  and  that  Wardman  could 
get  that  for  it.  The  same  or  the  next  night  Beall  came  again 
to  Forrest's  house  and  took  a  list  of  Forrest's  properties,  with 
the  amount  of  mortgage  thereon.  The  values  he  fixed  himself 
and  wrote  them  down.  The  list  aforesaid  was  set  down  on  the 
fourth  page  of  a  circular  purporting  to  be  issued  by  the  ex- 
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change  department  of  Moore  &  Hill,  on  page  1  of  which  ap- 
peared a  cut  of  the  Wellington  and  on  page  2  a  statement  of 
the  income  of  the  house.  The  writing  on  said  fourth  page  in 
Beall's  own  hand  is  as  follows: 

''Interest  on  $100,000  at  6%   6,000 

Expenses  of  carrying  a  Taxes 2,750 

Interest  on  2d  trust,  $40,000    2,400 

$300  month  on  principal 3,600 

$14,750 

Harvard  at  30,000  trust  11,000   19,000 

Vernon     "  30,000     "      16,500   13,500 

902  S  6,000     ''       2,500   3,500 

(2116  G  5)*  3,000   2,000 

Lot  12  sq.  1096 1,000'^ 

Beall  made  a  copy  of  what  he  had  written  on  said  fourth 
page,  and  took  it  away  with  him,  and  prohahly  submitted  it  to 
Wardman,  leaving  the  original  with  Forrest,  who  has  had  it 
ever  since. 

On  September  13th  a  writing  was  presented  to  Forrest  by 
Beall,  and  signed  by  Forrest,  bearing  that  date,  an  unsigned 
copy  of  which  is  in  the  case  as  plaintiff's  exhibit  4.  It  declares 
that  in  consideration  of  $1  paid  by  Wardman  to  Forrest,  For- 
rest agrees  to  convey  to  Wardman  or  anyone  he  may  desig- 
nate the  Harvard  apartment,  subject  to  a  trust  of  $11,000,  the 
Vernon  apartment,  subject  to  a  trust  of  $16,500,  No.  2116  G 
St,  N.  W.,  subject  to  a  trust  of  $3,000,  No.  903  S  St.,  K  W., 
subject  to  a  trust  of  $2,500,  and  lot  12  in  square  1,096,  and  to 
give  a  second  deed  of  trust  for  $35,000  upon  the  Wellington, 
subject  to  the  existing  trust  of  100,000,  and  to  pay  $1,000  in 
cash  without  any  charge  by  Moore  &  Hill  or  anyone  for  com- 
mission or  other  compensation  in  said  exchange,  Wardman  to 
have  the  option  of  accepting  the  contract  aforesaid  within  ten 
days  from  its  date,  the  contract  itself  to  be  closed  within  thirty 

*Word8  and  figureB  inclosed  in  parentheses  erased  in  copy. 


Digitized  by 


Google 


FORREST  V.  WARDMAN.  626 

D.  C]  Opinion  of  the  Court. 

days  from  acceptance.  Forrest  and  Beall  went  over  the  pros 
and  cons  of  the  proposition,  and  Beall  strongly  advised  For- 
rest to  make  the  exchange.  The  relation  between  them  was  one 
of  confidence,  Forrest  believing  that  Beall  was  acting  in  his 
interest  and  relying  upon  his  representations,  seeking  no  out- 
side information  touching  the  facts  or  the  value  of  the  prop- 
erty. Beall  went  away  with  the  option  and  afterward  told 
Forrest  that  Wardman  did  not  wish  to  take  the  2116  G  street 
item.  The  values  at  which  the  Vernon  and  Harvard  apart- 
ments were  offered  in  the  option  were  the  same  at  which  those 
properties  had  been  valued  when  Forrest  had  taken  them 
through  Moore  &  Hill,  and  were  represented  by  Beall  as  fair 
valuations  in  this  exchange,  and  Beall  told  Forrest  that  Ward- 
man  was  satisfied  with  the  valuations  of  the  properties  except 
2116  Q  street,  which  he  did  not  care  for.  On  the  2d  of  October 
Beall  came  again  to  Forrest's  house  with  a  new  contract  of 
that  date,  plaintiff's  exhibit  2.  This  contract  is  signed  by  For- 
rest, but  was  never  signed  by  Wardman,  although  Wardman 
admits  that  he  saw  and  accepted  it.  It  states  that  for  $1  paid 
by  Wardman  to  Forrest,  Forrest  agrees  to  convey  to  Wardman 
or  to  anyone  designated  by  him  the  Harvard  apartments,  sub- 
ject to  a  trust  of  $11,000,  the  Vernon  apartments,  subject  to 
trusts  of  $16,500,  903  S  street,  subject  to  a  trust  of  $2,500,  and 
lot  12  in  square  1,096,  and  to  give  a  second  trust  on  the  Wel- 
lington for  $39,000,  subject  to  the  existing  trust  on  the  Wel- 
lington of  $100,000,  and  to  pay  $1,000  in  casli  with  no  charge 
by  Moore  &  Hill  or  by  anyone  for  commission  or  other  com- 
pensation, contract  to  be  closed  within  thirty  days  from  date. 
On  this  visit  to  Forrest's  house,  Beall  came  at  about  10  o'clock 
in  the  forenoon  and  stayed  some  two  hours,  saying  that  Ward- 
man  would  not  accept  the  first  contract,  and  again  going  over 
the  whole  proposition  with  Forrest  Forrest  objected  that 
Wardman  had  virtually  raised  the  price,  and  that  it  appeared 
to  him  that  the  price  of  the  Wellington  was  high.  Beall  re- 
plied that  Wardman  could  get  $180,000  for  it;  that  he  held  it 
at  that  and  sometimes  at  $200,000;  that  Forrest  was  getting 
a  good  price  for  his  equities,  to  wit,  $37,000,  and  was  getting 
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the  Wellington  for  $177,000;  that  Wardman  agreed  that 
Moore  &  Hill  should  have  the  $1,000  cash  as  their  compensa- 
tion; that  the  owners  of  the  first  trust  on  the  Wellington, 
Swartzel,  Kheem  &  Hensey,  would  he  glad  to  renew  that  trust 
when  it  was  due,  and  that  in  Beall's  opinion  the  deal  was  a 
good  one  for  Forrest  As  a  matter  of  fact,  Beall,  or  Moore  & 
Hill,  knew  Wardman  was  willing  to  take  $149,000,  but  told 
Forrest  that  he  demanded  $177,000.  Beall  was  specifically 
asked  by  Forrest  what  Moore  &  Hill  were  to  get  out  of  the 
deal,  and  replied  that  they  were  to  get  nothing  except  the  $1,- 
000  cash  payment  which  Wardman  had  consented  that  they 
might  have,  and  when  Forrest  remarked  that  it  was  a  very  small 
commission,  Beall  said  he  didn't  care  anything  ab^ut  the 
commission  as  long  as  Forrest  came  out  of  the  deal  all  right 
After  signing  this  contract  of  October  2d  in  reliance  upon 
Beall's  advice  and  representations,  Forrest  kept  one  of  the  con- 
tracts, the  same  having  been  signed  in  duplicate,  and  Beall 
took  away  the  other,  Forrest  expecting  that  it  would  be  signed 
by  Wardman.  The  contract  of  October  2d  was  accepted  by 
Wardman,  but  was  never  signed  by  him,  and  Forrest  and  his 
wife  conveyed  the  four  properties  by  deed  dated  October  25, 
1909,  to  Wardman  &  Bones,  and  having  received  from  Ward- 
man  &  Bones  a  deed  of  the  Wellington,  subject  to  the  first  trust, 
executed  to  Wardman  &  Bones  a  second  trust  on  the  same  date 
on  the  Wellington  for  $39,000,  subject  to  the  prior  trust  of 
$100,000.  He  also  paid  to  Moore  &  Hill  the  $1,000  in  cash 
required  by  the  contract  of  October  2d. 

We  shall  now  turn  to  Wardman's  connection  with  the  trans- 
action. He  occupied  an  office  just  above  that  of  Moore  &  Hill, 
and  communication  between  the  offices  was  easy  and  frequent,  a 
stairway  at  the  back  of  the  hall  at  the  rear  of  Moore  &  Hill's 
office  communicating  with  the  rear  of  Wardman's  office,  so  that 
the  occupants  of  the  two  offices  were  able  to  and  did  speak  with 
each  other  without  actually  going  from  one  office  to  the  other. 
Moore  &  Hill  had  acted  for  Wardman  in  a  great  many  instanc- 
es as  sellers  of  his  property,  and  were  accustomed  to  get  out 
printed  matter  like  the  circular  already  referred  to,  describing 


Digitized  by 


Google 


FORREST  r.  WARDMAN.  52T 

D.  C]  Opinion  of  the  Court 

and  advertising  Wardman's  properties  for  sale.  Wardman 
was  a  builder  of  large  numbers  of  houses  and  apartments,  and 
made  use  of  other  brokers  as  well  as  of  Moore  &  Hill,  but  it  is 
certain  that  Moore  &  Hill  acted  for  him  in  making  a  great  num- 
ber of  his  sales.  Wardman  had  been  associated  with  members 
of  the  Moore  &  Hill  corporation  in  numerous  business  trans- 
actions and  speculations.  He  had  asked  them  to  sell  or  dispose 
of  the  Wellington  for  him.  In  negotiating  with  Beall  for  the 
exchange  in  question,  Wardman  had  told  Beall  that  he  did  not 
want  the  Forrest  properties  on  his  hands,  and  that  if  Moore 
&  Hill  would  guarantee  him  $10,000  from  them  he  would  make 
the  deal  and  Moore  &  Hill  might  have  the  properties,  and  when 
the  contract  of  October  2d  was  entered  into  this  was  the  un- 
derstanding and  arrangement  between  Wardman  and  Moore  & 
Hill ;  namely,  that  Wardman  should  have  $10  000  for  the 
properties,  subject  to  a  payment  to  Moore  &  Hill  for  their 
services  in  the  matter,  to  be  referred  to  hereafter,  and  that 
Moore  &  Hill  should  have  the  properties  to  dispose  of  for  their 
own  benefit. 

Wardman  was  called  as  a  witness  by  the  complainant,  and 
testified  with  respect  to  his  talk  with  Beall  pending  the  n^o- 
tiation  as  follows: 

''The  proposition  came  to  me  that  'we  can  make  you  this 
deal  for  this  property,  and  we  think  we  can  handle  this  prop- 
erty, giving  you  about  $10,000  in  cash  or  you  can  take  the 
property  and  handle  it  youself ;  make  the  trade  straight  to 
you.'  I  said,  'Well,  I  don't  know  just  what  I  would  do  then. 
Mr.  Beall,  but  you  get  it  signed  up  and  I  will  let  you  know 
which  one  I  will  take.'  At  that  time  I  was  also  needing  money 
and  I  took  the  money.  ...  I  think  I  got  in  the  neigh- 
borhood of — I  think  about  $8,000  after  taking  out  expenses." 

When  asked  what  commission  he  paid  Moore  &  Hill,  he  said 
at  first,  "I  don't  think  I  paid  them  any  commission,"  but,  when 
pressed,  added,  "Oh,  I  don't  know — probably  that  was — there 
is  a  possible  chance  that  I  did  pay  some  commission  out  of  that 
$2,000.  I  got  $8,000  out  of  the  ten.  Now  I  don't  just  re- 
member whether  I  paid  any  commission  or  not,  but  probably 
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I  did,  and  that  was  the  reason  that  the  expense  run  up  on  me. 
I  forget  now  just  what." 

Again  and  again  he  was  asked  as  to  whether  he  paid  a  com- 
mission and  finally  said :  "Well,  I  think  I  did,"  but  protected 
that  he  could  not  remember  how  much.  Then  he  was  asked 
if  he  did  not  get  from  them  a  statement.  He  admitted  that  he 
did,  and  that  he  had  it,  and  that  his  books  would  show  it. 
Asked  to  produce  his  books  and  the  original  statement  from 
Moore  &  Hill  to  him,  his  counsel  objected  on  the  ground  that 
the  same  was  not  material,  and  the  books  were  never  produced, 
but  later  the  statement  was  produced  and  is  printed  in  the 
record.  It  is  headed,  *'Mr.  Harry  Wardman  and  Thomas  P. 
Bones,  case  No.  714,  in  account  with  Moore  &  Hill,  real  es- 
tate, loans,  and  insurance."  The  statement  is  dated  November 
2,  1909,  in  the  sale  of  the  Wellington,  settled  to  October  25, 
1909.  It  credits  Wardman  &  Bones  by  price  of  property, 
$149,000,  which  is  evidently  made  up  of  the  $100,000  first 
trust,  the  $39,000  second  trust,  and  the  $10,000  which  Moore 
&  Hill  had  agreed  that  Wardman  should  realize  from  Forrest's 
properties.  There  is  also  a  credit  of  $396.67  for  insurance. 
Then  Wardman  &  Bones  are  charged  with  the  first  deed  of 
trust,  $100,000,  and  the  accrued  interest  thereon,  with  the  sec- 
ond deed  of  trust,  $39,000,  with  certain  rents  to  October  31st, 
with  taxes  and  with  a  small  amount  paid  the  janitor,  with 
$8,000  paid  to  him  in  cash,  leaving  an  unpaid  balance  of 
$1,209.66. 

Upon  this  state  of  the  facts  we  cannot  fail  to  find  that  Ward- 
man  not  only  allowed  Moore  &  Hill  to  take  Forrest's  prop- 
erties off  his  hands  at  $10,000,  but  also  allowed  them  to  keep 
the  aforesaid  balance  as  further  compensation  for  their  services 
to  him  in  putting  through  this  deal.  Nor  can  there  be  any 
doubt  that  Wardman  perfectly  understood  that  Moore  &  Hill 
were  coming  to  him  from  Forrest  and  acting  as  Forrest's 
agent.  What  he  did  was  to  buy  the  services  of  the  other  party's 
agent  upon  the  terms  above  stated.  That  is  to  say,  the  services 
of  the  trusted  and  confidential  agent  of  the  other  party  to  the 
exchange.     The  same  day  that  he  received   the  deeds  from 
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Forrest  and  wife,  Wardham  conveyed  those  properties  to  one 
Murdock,  a  clerk  in  Moore  &  HilFs  oflSce,  having  no  real  in- 
terest in  the  transaction,  as  a  mere  title  holder  for  Moore  & 
Hill.  The  subsequent  transfers  of  the  property  by  Moore  ft 
Hill's  title  holder  need  not  be  followed.  The  answers  are  not 
evidence,  inasmuch  as  the  oath  thereto  was  waived  by  the  com- 
plainant and  the  evidence  does  not  clearly  show  what  has  been 
done  with  Forrest's  properties,  or  what  has  been  realized  from 
them. 

Soon  after  the  deal  was  closed  by  the  transfer  of  the  prop- 
erties, to  wit,  on  October  27,  1909,  Beall  came  to  Forrest  and 
procured  from  him  an  appointment  of  Moore  &  Hill  as  his 
exclusive  agents  to  sell  the  Wellington  on  a  3  per  cent  com- 
mission, with  an  option  upon  the  same  for  thirty  days  at  the 
price  of  $200,000,  subject  to  trusts  of  $139,000.  Forrest  went 
into  possession  of  the  Wellington  and  remained  there  for  some 
twenty  months.  He  became  satisfied  that  he  had  been  misin- 
formed with  respect  to  the  value  of  the  Wellington,  but  he  never 
knew  or  suspected  that  his  properties  had  been  transferred  to 
Moore  &  Hill  until  just  before  he  brought  this  suit,  nor  did  he 
know  or  suspect  that  the  agent  whom  he  had  trusted  had  been 
acting  in  the  employ  of  the  other  party  to  the  contract  In- 
deed, full  knowledge  of  the  facts  was  not  acquired  until  the 
testimony  brought  them  to  light,  for  even  the  answers  did  not 
disclose  the  real  truth.  Hence  the  complainant  cannot  justly 
be  charged  with  laches  touching  the  groimd  upon  which  his 
claim  is  now  based.  He  became  satisfied  that  he  could  not  af- 
ford to  pay  for  the  Wellington  even  the  amount  of  the  two  en- 
cumbrances; the  property  was  sold  under  the  trusts  and  bid  in 
by  Wardman,  and  the  actual  net  result  has  been  that  Forrest 
has  lost  the  properties  he  conveyed  and  the  money  he  paid  in 
exchange  for  the  Wellington,  and  has  received  nothing  in  re- 
turn except  the  net  income  from  the  Wellington  during  the 
twenty  months  of  his  occupancy. 

The  story  of  the  Wellington  itself  is  an  interesting  disclos- 
ure in  real  estate  transactions.  Wardman  bought  the  land  on 
which  the  Wellington  was  built  for  $29,500.  He  borrowed  of 
Vol.  XL.— 34. 
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Swartzel,  Kheem,  &  Hensey  to  pay  for  the  land  and  erect  a 
building  the  sum  of  $90,000,  giving  them  a  first  trust  thereon, 
not  for  $90,000,  but  for  $100,000.  The  building  may  have 
cost  Wardman,  according  to  the  best  evidence  we  have,  between 
$80,000  and  $90,000.  If  we  assume  it  to  have  cost  him  $85,- 
000,  the  building  and  the  land  together  cost  him  about  $115,- 
000,  aside  from  the  value  of  his  own  services  in  superintending 
the  construction,  and  the  $10,000  exacted  as  compensation  for 
the  building  loan.  Competent  witnesses  testified  that  the  prop- 
erty was  worth  something  like  $120,000  and  we  are  satisfied 
that  no  fair  valuation  could  place  it  higher  than  the  amount  of 
the  two  encumbrances.  We  do  not  understand  the  case  is  to  be 
disposed  of,  or  that  it  need  be  disposed  of  on  the  ground  that 
Moore  &  Hill,  through  Beall,  acting  as  Wardman's  agent,  mis- 
represented the  value  of  the  property ;  but,  it  must  be  remem- 
bered, the  representations  in  this  case  were  made  by  one  whom 
Forrest  regarded  and  had  a  right  to  regard  as  his  own  agent, 
while  in  fact  that  agent  was  acting  in  the  interest  of  the  other 
party  to  the  contract.  This  might  alter  the  ordinary  rule  that 
representations  of  value  made  by  the  seller  are  matters  of 
opinion  only,  and  not  to  be  relied  upon  by  the  purchaser,  for 
the  law  would  probably  not  tolerate  the  action  of  the  seller  in 
procuring  the  buyer's  agent  to  misrepresent  the  value  to  the 
buyer.  Moore  &  Hill  have  been  dismissed  from  the  case  by 
the  complainant's  electing  to  proceed  against  them  in  an  action 
at  law,  based  upon  the  same  grievance  as  that  relied  upon  in 
this  case.  The  question  is  whether  Wardman  is  to  be  held, 
and  if  so,  in  what  amoimt.  The  facts  which  have  been  recited 
in  this  opinion  make  it  unnecessary  to  enter  into  any  discus- 
sion of  the  law  upon  the  first  part  of  that  question.  It  would 
be  a  disgrace  to  the  law  if  it  were  necessary  to  cite  any  author- 
ities to  show  that  a  defendant  who  has  been  found  to  have  se- 
cretly purchased  the  services  of  the  complainant's  agent  in 
effecting  an  exchange  of  properties  between  the  complainant 
and  the  defendant  is  legally  and  equitably  responsible  and 
liable  to  make  good  to  the  complainant  whatever  loss  the  com- 
plainant has  legally  or  equitably  sustained.     That  is  what  the 
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defendant  Wardman  has  done.  If  the  properties  transferred  to 
him  were  still  in  his  power  to  restore,  there  can  be  no  doubt 
that  a  court  of  equity  would  have  power  and  right  to  order  the 
reconveyance.  In  this  case,  however,  the  properties  have 
passed  out  of  the  hands  of  Wardman.  They  were  equities,  and 
what  the  present  situation  of  the  properties  may  be  in  which 
those  equities  existed,  and  what  other  encumbrances  there  may 
be  upon  them  now, — ^who  may  be  the  present  holders  of  the 
title, — the  record  does  not  disclose,  and  we  need  not  trouble 
ourselves  to  inquire.  Wardman  has  been  reinstated,  or  rather^ 
he  has  reinstated  himself  in  the  property  with  which  he  parted, 
except  for  such  adjustment  as  equity  may  require  in  respect 
to  the  income  from  the  property  while  Forrest  was  in  pos- 
session. 

This  brings  us  to  the  second  question.  Since  right  must  be 
done  the  complainant  by  the  payment  of  money,  what  ought 
to  be  the  measure  of  the  complainant's  recovery? 

The  law  is  clear  and  well-established  that  when  properties 
are  exchanged  at  agreed  values,  and  one  party  to  the  exchange 
has  so  conducted  himself  in  the  transaction  as  to  give  the  other 
party  a  right  to  have  the  contract  set  aside,  and  at  the  same  time 
has  put  it  out  of  his  own  power  to  place  the  aggrieved  party  m 
statu  quo,  he  may  be  compelled  to  respond  in  damages;  and 
where  equity  has  taken  jurisdiction  of  the  cause  upon  proper 
grounds,  the  damages  will  be  ascertained  and  awarded  in  equity 
to  avoid  circuity  of  action.  The  measure  of  damages  is  the 
same  as  in  an  action  at  law,  based  upon  a  rescission.  If  the 
property  that  was  received  by  the  complainant  has  been  dis- 
posed of  by  him  before  he  was  aware  of  the  facts  that  gave  him 
a  right  to  rescind,  and  the  property  with  which  he  parted  has 
been  disposed  of  by  the  defendant,  the  measure  of  damages  will 
be  the  difference  between  the  values  of  the  two  properties.  If 
the  property  that  was  received  by  the  complainant  has  been  re- 
stored to  the  defendant  while  the  property  that  the  defendant 
received  from  the  complainant  has  been  disposed  of  by  the  de- 
Pendant,  then  the  measure  of  c'amages  will  be  the  value  of  the 
property  with  which  the  complainant  parted  when  the  exchange 


Digitized  by 


Google 


538  FORREST  v.  WARDBfAN. 

Opinion  of  the  Court.  [40  App. 

was  made.  The  question  is  one  of  actual  value,  not  of  the  value 
agreed  upon  between  the  parties  for  the  purpose  of  the  ex- 
<*hange.  The  complainant  is  entitled  to  his  actual  damages 
only,  not  to  "the  fruits  of  an  unrealized  speculation."  Standing 
upon  a  rescissi(Mi,  he  is  not  entitled  to  the  profit  of  his  bargain. 
Fraudulent  representations  made  by  the  defendant,  touching 
the  condition  or  quality  of  the  property,  cannot  be  used  to  en- 
hance the  damages,  but  only  to  prove  the  deceit  which  entitles 
the  complainant  to  rescind  and  recover  his  actual  damages. 
Such  is  the  rule  in  the  Federal  courts  as  enunciated  in  Smith 
v.  Bolles,  132  U.  S.  125,  33  L.  ed.  279,  10  Sup.  Ct  Rep.  39, 
16  Mor.  Min.  Rep.  159,  and  reaffirmed  upon  careful  consider- 
ation in  Sigafus  v.  PoHer,  179  U.  S.  116,  45  L.  ed.  113.  21 
Sup.  Ct.  Rep.  34.  The  contrary  rule,  which  holds  the  defend- 
ant to  the  price  at  which  he  has  induced  the  complainant  to 
part  with  his  property,  and  makes  him  liable  for  his  misrep- 
resentations touching  the  quality  and  condition  of  his  own  prop- 
erty by  holding  him  for  the  diiference  between  the  actual  value 
of  the  property  he  sold  and  its  value  as  it  would  have  been  had 
his  representations  been  true,  is  a  rule  which  has  much  reason 
and  authority  in  its  support,  as  shown  by  the  cases  cited  on  the 
complainant's  brief  and  by  others  that  might  be  cited ;  but  we 
Are,  of  course,  bound  to  follow  the  Federal  rule  thus  clearly  an- 
nounced and  settled. 

In  the  present  case  the  property  that  was  received  by  the 
complainant  has  gone  back  into  the  hands  of  the  defendant, 
the  defendant  having  bid  it  in  at  the  mortgage  sale  at  a  price 
that  released  the  complainant  from  the  second  trust.  The  situ- 
ation is  thus  practically  the  same  as  if  it  had  been  restored  to 
and  accepted  by  the  defendant.  It  follows  that  the  plaintiff 
is  entitled  to  recover  his  cash  payment  of  $1,000  and  the  actual 
value  of  his  interest  in  the  properties  conveyed  by  him  to  Ward- 
man  &  Bones,  with  interest  upon  the  whole  from  the  25th  day 
of  October,  1909,  diminished  by  the  net  income  received  by 
him  from  the  Wellington  while  the  same  was  in  his  possession. 
The  decree  below,  which  was  in  favor  of  the  defendants,  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings  in 
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which  the  complainant's  damages  shall  be  ascertained  in  accord- 
ance with  the  rule  here  stated,  the  record  before  us  not  afford- 
ing sufficient  evidence  for  the  determination  of  such  damages 
by  this  court 

The  decree  is  reversed  with  costs  and  the  cause  remanded. 


UNITED  STATES  OF  AMERICA  EX  REL.  BROWN  v. 

LANE. 


IiTDiAivs;  TBnuL  CoimoiL;  Rkmoval,  Right  of;  Notice  and  Heabino. 

Under  a  statute  authorizing  the  Secretary  of  the  Interior  to  remove  mem- 
bers of  the  Tribal  Council  of  the  Osage  Indians,  elected  by  the  mem- 
bers of  the  tribe,  for  good  cause,  ''to  be  by  him  determined,"  the 
Secretary  may  remove  a  member  of  the  council,  without  notice  or 
hearing.  (Construing  the  act  of  Congress  of  June  28,  1906,  34 
Stat,  at  L.  639,  chap.  3572.) 

No.  2531.    Submitted  May  6,  1913.    Decided  June  2,  1913. 

Hbaring  on  an  appeal  by  the  petitioner  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  overruling  a 
demurrer  to  a  return  to  a  petition  for  a  writ  of  mandamus,  and 
the  petitioner  electing  to  stand  on  his  demurrer,  discharging  the 
rule  to  show  cause,  theretofore  issued,  and  dismissing  the  peti- 
tion. Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

The  appellant,  Alpheus  H.  Brown,  filed  in  the  supreme  court 
of  the  District  a  petition  for  a  writ  of  mandamus  to  compel 
the  Secretary  of  the  Interior  to  revoke  an  order  removing  him 
and  certain  others  from  membership  in  the  Osage  Tribal  Coun- 
cil, to  recognize  him  and  said  others  as  members  of  said  council, 
and  to  revoke  an  order  directing  an  election  in  the  Osage  Nation 
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to  fill  the  vacancies  caused  by  said  removals.  A  rale  issuedy  to 
which  a  return  was  made.  Appellant  thereupon  demurred  to 
the  return,  the  demurrer  was  overruled,  and,  appellant  electing 
to  stand  upon  his  demurrer,  the  rule  was  discharged,  the  peti- 
tion dismissed,  and  the  case  brought  here.  Franklin  K.  Lane, 
the  present  Secretary  of  the  Interior,  has  been  substituted  as 
defendant. 

The  facts,  as  stated  in  the  petition,  are  substantially  as  fol- 
lows :  Sec  9  of  "An  Act  For  the  Division  of  the  Lands  and 
Funds  of  the  Osage  Indians  in  Oklahoma  Territory,  and  for 
Other  Purposes,"  approved  June  28,  1906  (34  Stat  at  L.  539, 
chap.  3672),  provides  for  a  biennial  election  of  officers  for 
the  tribe  as  follows :  "A  principal  chief,  an  assistant  principal 
chief,  and  eight  members  of  the  Osage  Tribal  Council,  to  suc- 
ceed the  officers  elected  in  the  year  1906  *  *  *;  and  the 
first  election  for  said  officers  shall  be  held  on  the  first  Monday 
in  June,  1908,  in  the  manner  to  be  prescribed  by  the  Commis- 
sioner of  Indian  Affairs,  and  said  officers  shall  be  elected  for 
a  period  of  two  years,  commencing  on  the  first  day  of  July 
following  said  election,  and  in  case  of  vacancy  in  the  office  of 
principal  chief,  by  death,  resignation,  or  otherwise,  the  assist- 
ant principal  chief  shall  succeed  to  said  office,  and  all  vacan- 
cies in  the  Osage  Tribal  Council  shall  be  filled  in  a  manner  to 
be  prescribed  by  the  Osage  Tribal  Coimcil,  and  the  Secretary 
of  the  Interior  is  hereby  authorized  to  remove  from  the  council 
any  member  or  members  thereof  for  good  cause,  to  be  by  him 
determined/'  An  election  was  held  on  the  first  Monday  in 
June,  1912,  in  accordance  with  the  provisions  of  said  act,  and 
the  appellant  was  elected  a  member  of  the  Tribal  Council  for 
a  term  of  two  years,  beginning  July  1,  1912,  and  the  other  of- 
fices mentioned  in  said  sec.  9  were  also  filled.  During  the 
month  of  July,  1912,  the  then  Secretary  of  the  Interior,  with- 
out notice  or  hearing,  passed  an  order  removing  appellant  as  a 
member  of  said  couacil,  and  on  January  2,  1913,  without  notice 
or  hearing,  an  order  was  passed,  which  is  inserted  in  the  peti- 
tion, removing  each  member  of  said  council.  In  this  order  the 
Secretary  said:    ''It  is  not  necessary  that  I  should  assign  the 
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reasons  for  this  action,  but  in  order  that  these  reasons  may  be 
known  by  all  of  the  members  of  the  Osage  tribe  and  by  all 
others  interested,  I  state  as  the  reason  for  my  action  that  the 
Osage  Tribal  Council,  as  constituted  prior  to  this  order,  has 
shown  by  the  things  it  has  done  and  the  things  it  has  failed  to 
do  that  it  has  been  controlled  by  influences  hostile  to  the  best 
interests  of  the  tribe,  and  the  said  council  and  each  member 
thereof  has  proven  recreant  to  the  duty  owed  to  the  tribe  by 
the  said  council  and  its  members.  It  has  permitted  outsiders 
(some  of  whom  have  financial  interest  in  the  matters  involved) 
to  influence  its  policies  and  its  actions,  contrary  to  the  interests 
of  the  tribe,  and  in  matters  of  the  greatest  importance  to  the 
tribe.  It  has  refused  to  follow  the  expressed  wishes  of  the  ma- 
jority of  the  adult  male  members  of  the  tribe,  that  the  bids  made 
on  the  11th  day  of  November,  1912,  for  leases  on  the  oil  and  gas 
deposits  belonging  to  the  tribe  be  accepted,  and  that  leases  be 
executed  thereon.  It  has  persisted  in  attempting  to  have  these 
deposits  leased  on  terms  and  in  a  manner  definitely  disapproved 
by  the  Secretary  of  the  Interior,  whose  action  in  this  matter 
has  been  sustained  by  the  President  of  the  United  States  after 
a  hearing  given  to  parties  interested  in  securing  such  leases.  It 
has  failed  to  take  any  step  to  fill  the  vacancy  in  the  ofiice  of 
principal  chief,  caused  by  the  removal  of  Bacon  Rind,  or  the 
▼acancy  in  the  oflBce  of  assistant  chief,  caused  by  the  removal  of 
Heniy  Eedeagle,  or  the  vacancy  in  the  membership  of  the  Trib- 
al Council  caused  by  the  removal  of  Thomas  West.  It  has  even 
failed  to  provide  any  method  of  filing  vacancies  in  the  Tribal 
Goimcil,  and  this  failure  compels  me  to  take  the  necessary  steps 
for  this  purpose. 

(Signed)  Walter  L.  Fisher,  Secretary*' 

The  answer  of  the  Secretary  admitted  the  removal  of  the 
appellant  and  other  members  of  said  council,  denied  the  aver- 
ments of  the  petition  that  they  had  demeaned  themselves  prop- 
erly, and  faithfully  discharged  their  duties,  and  averred  that 
they  were  removed  as  stated  in  the  petition,  and  that  they  "were 
and  have  been  guilty  of  nonfeasance  and  malfeasance  in  the 
discharge  of  their  duties  as  members  of  said  council;   and 
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particularly  in  regard  to  certain  oil  and  gas  mining  leaaes,  im- 
properly and  wrongfully  secured  by  a  certain  corporation 
known  as  the  'Uncle  Sam  Oil  Company'  ♦  ♦  *j  that  re- 
lator, as  well  as  the  other  members  of  said  Osage  Council  so 
removed  by  him  (the  Secretary),  were  improper  persons  to  be 
or  remain  members  of  said  council,"  etc.  It  is  further  averred 
in  the  answer  that  the  Secretary,  pursuant  to  the  authority  in 
him  vested  by  the  provisions  of  sec  9  of  said  act  of  June  28, 
1906,  '^determined  that  just  and  good  cause  existed  for  the  re- 
moval of  relator  and  the  other  members  named  in  his  (the  Sec- 
retary's) order,  from  membership  in  said  Tribal  Council,  and 
did  then  and  there  rightly  and  lawfully  remove  him,  the  said  re- 
lator, and  them,  the  members  mentioned  in  paragraph  7  of  the 
petition,  as  members  of  said  council." 

Mr.  Andrew  Wilson,  Mr.  Albert  L.  WiUon,  and  Mr.  Jame$ 
P.  Schick  for  the  appellant. 

Mr.  Charles  W.  Cobb,  Assistant  Attorney  General,  and  Mr. 
C.  Edward  Wright  for  the  appellee. 

Mr.  Justice  Eobb  delivered  the  opinion  of  the  Court: 

That  these  Osage  Indians  are  wards  of  the  nation  must  be 
kept  in  mind.  The  primary  object  of  statutes  affecting  the 
Indian  has  ever  been  his  own  protection ;  and  nowhere  is  this 
object  more  clearly  discernible  than  in  the  act  here  under  con- 
sideration.  Without  going  into  details,  it  may  be  observed  that 
under  sec.  3,  oil  and  mineral  leases  may  be  made  by  the  tribe 
through  its  Tribal  Council,  but  with  the  approval  of  the  Secre- 
tary of  the  Interior,  and  under  such  rules  and  regulations  as  he 
may  prescribe.  Under  this  section  no  mining  of  or  prospecting 
for  any  minerals  may  be  made  without  the  written  consent  of 
the  Secretary.  Sec.  8  authorizes  all  deeds  to  said  Osage  lands 
to  be  executed  by  the  principal  chief  of  the  tribe,  no  deed  to  be 
valid,  however,  until  approved  by  the  Secretary.  While  sec 
9,  to  which  reference  has  already  been  made,  authorizes  the  elec- 
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tion  of  the  oflScers  therein  named  for  a  period  of  two  years,  that 
authorization  is  coupled  with  the  condition  that  the  Secretary 
may  remove  from  the  council  any  member  or  members  "for 
good  cause,  to  be  by  him  determined."  Having  clothed  the 
Secretary  with  supervisory  control  of  the  acts  of  those  officers,  it 
was  but  natural  that  Congress  should  specifically  clothe  him 
with  authority  to  displace  and  supersede  the  officers  themselves^ 
if,  in  his  judgment,  it  should  become  necessary.  That  their 
right  to  hold  office  was  subject  at  all  times  to  the  right  of  the 
Secretary  to  remove  them  is  too  plain  for  argument  The  only 
question  is  whether  notice  and  hearing  were  prerequisites  to- 
the  removal. 

In  Echloff  V.  District  of  Colvmbia,  136  U.  S.  240,  34  L.  ed. 
120,  10  Sup.  Ct  Kep.  752,  the  Supreme  Court  gave  expres- 
sion to  the  rule  that  "the  grant  of  a  general  power  to  remove 
carries  with  it  the  right  to  remove  at  any  time  or  in  any  man- 
ner deemed  best,  with  or  without  notice."  There  authority 
was  conferred  upon  the  Commissioners  of  the  District  of 
Columbia  "to  abolish  any  office,  to  consolidate  two  or  more 
offices,  reduce  the  number  of  employees,  remove  from  office, 
and  make  appointments  to  any  office  imder  them  authorized  by 
law."  The  court  observed  that  the  power  to  remove  was  a 
power  without  limitations,  and  hence  that,  in  the  absence  of 
rules  and  regulations  directing  a  different  procedure,  a  sum- 
mary dismissal  thereunder  could  not  be  challenged.  In  Reagan 
V.  United  States,  182  U.  S.  419,  45  L.  ed.  1162,  21  Sup.  Ct. 
Rep.  842,  the  court  said:  "The  inquiry  is  therefore  whether 
there  were  any  causes  of  removal  prescribed  by  law  March  1, 
1895,  or  at  the  time  of  the  removal.  If  there  were,  then  the 
rule  would  apply  that  where  causes  of  removal  are  specified 
by  Constitution  or  statute,  as  also  where  the  term  of  office  is 
for  a  fixed  period,  notice  and  hearing  are  essential.  If  there 
were. not,  the  appointing  power  could  remove  at  pleasure  or 
for  such  cause  as  it  deemed  sufficient"  Shurtleff  v.  United 
States,  189  U.  S.  311,  47  L.  ed.  828,  23  Sup.  Ct.  Rep.  535, 
involved  the  question  whether  the  President  had  power  to  re- 
move from  office  a  general  appraiser  of  merchandise,  without 
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notice  or  hearing,  when  the  statute  under  which  he  was  ap- 
pointed provided  for  his  removal  from  office  "at  any  time  for 
inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  *  *  ♦  " 
The  court  ruled  that  a  removal  for  any  of  the  causes  authorized 
in  the  statute  could  be  made  only  after  notice  and  an  oppor- 
tunity to  be  heard,  assumed  that  the  removal  was  for  causes 
other  than  those  specified,  and  held  that  the  action  of  the  Presi- 
dent was  valid  under  his  general  power  of  removal.  The  court 
observed :  "The  only  restraint  in  cases  such  as  this  must  ooDr 
sist  in  the  responsibility  of  the  President  under  his  oath  of 
office,  to  so  act  as  shall  be  for  the  general  benefit  and  welfare." 
In  Be  Carter,  141  Cal.  316,  74  Pac.  997,  the  court  suggested 
that,  in  creating  an  office,  the  government  may  impose  such 
limitations  and  conditions  with  respect  to  its  duration  and 
termination  as  may  be  deemed  best;  and  that  the  incumbent 
takes  the  office  subject  to  those  limitations  and  conditions.  In 
O'Dowd  V.  Boston,  149  Maas.  443,  21  K  E.  949,  it  was  ruled 
that  imder  a  statute  providing  that  officers  and  boards  of  the 
city  of  Boston  may  remove  their  subordinates  "for  such  cause 
as  they  may  deem  sufficient  and  shall  assign  in  their  order  for 
removal,"  a  subordinate  may  be  summarily  removed  without 
hearing  upon  assigning  a  cause  in  the  order  of  removal.  The 
court  said :  "The  language  of  the  statute  indicates  that  it  did 
not  intend  to  require  charges  and  a  hearing.  It  is  not  to  be 
at  the  discretion  of  the  board,  for  cause  shown,  which  might 
have  implied  that  there  should  be  a  hearing  and  adjudication, 
but  it  is  to  be  for  such  cause  as  the  board  shall  deem  sufficient, 
and  this  does  not  seem  to  contemplate  a  formal  adjudication." 
People  ex  rel.  Oere  v.  Whitlock,  92  N.  Y.  191,  involved  the  sum- 
mary removal  of  a  commissioner  of  police  by  the  mayor  of  a 
city  under  a  statute  authorizing  removal  "for  any  cause  deemed 
sufficient  to  himself"  (the  mayor).  The  court  sustained  the 
removal  upon  the  ground  that  the  statute  did  not  provide  for 
a  hearing,  and  that  the  question  of  sufficient  cause  was  one  for 
the  mayor  to  decide.  "It  may  or  may  not  exist,"  said  the 
court,  "except  in  his  imagination,  but  his  conclusion  is  final." 
In  Staie  ex  rel.  Kennedy  v.  McQarry,  21  Wis.  502,  it  was  ruled 
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that  the  grant  of  power  to  remove  "for  incompetencj,  improper 
conduct,  or  other  cause  satisfactory  to  the  board"  of  super- 
visors, authorized  such  removal  in  an  ex  parte  proceeding  with- 
out notice  or  hearing  to  the  person  affected,  providing  only 
that  the  removal  was  for  one  of  the  causes  specified,  or  other 
like  cause.  In  other  words,  the  court  ruled  that  to  give  the 
supervisors  jurisdiction,  the  removal  must  have  been  for  one 
of  the  causes  specified,  but  that  the  power  to  determine  the  ex- 
istence of  such  a  cause  was  vested  exclusively  in  the  board, 
whose  decision  upon  the  facts  were  beyond  the  review  of  the 
oourts.  Many  other  cases  might  be  cited,  but  we  do  not  deem 
it  necessary. 

In  the  present  case  the  statute  prescribes  that  the  removal 
shall  be  for  good  cause.  If  it  stopped  there,  a  different  case 
would  be  presented ;  but,  unfortunately  for  the  appellant's  con- 
tention, it  does  not.  The  determination  of  the  question  whether 
good  cause  exists  is  expressly  vested  in  the  Secretary,  and 
this,  we  think,  authorizes  simmiary  removal.  This  ruling  is 
not  only  fully  sustained  by  the  cases  previously  cited,  but  it 
gives  expression  to  the  intent  of  Congress.  The  general  pro- 
visions of  this  Act  show  that  Congress  was  fearful  that  the 
valuable  property  rights  of  these  Indians  might  be  encroached 
upon  by  designing  persons,  and  therefor^  imposed  upon  the 
Secretary  of  the  Interior  the  duty  of  general  supervision  over 
the  affairs  of  the  tribe.  While  the  tribe  was  authorized  to  elect 
oflBcers,  the  acts  of  those  officers  were  to  be  carefully  scrutinized 
by  the  Secretary,  and  if,  at  any  time,  he  should  become  satisfied 
that  good  cause  existed  for  the  removal  of  those  officers,  or  any 
of  them,  he  was  authorized  to  put  his  judgment  into  immediate 
execution.  This  was  obviously  in  the  interests  of  the  tribe. 
As  appellant  accepted  his  office  upon  these  conditions,  he  is 
without  standing  here  to  complain  that  the  Secretary  has  exer- 
cised the  authority  with  which  he  is  clothed  by  law. 

The  judgment  will  therefore  be  affirmed,  with  costs. 

Affirmed* 

A  motion  for  a  writ  of  error  to  the  Supreme  Court  of  the 
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IJnited  States  was  denied  June  5,  1913;  a  motion  to  stay 
mandate  was  overruled  June  5,  1913. 


LAMSON  t;.  ANDREWS. 


NseUOBHCB;  EVTOENGB;  INSTBUGTIONS  TO  JlTBT;  AFPKAI.  ARD 

1.  The  admiMion  in  an  action  for  personal  injuries  alleged  to  have  been 

caused  by  the  use  of  an  insufficient  hinge  upon  a  blind,  of  eTidenoe 
offered  by  the  defendant,  tending  to  show  that  the  hinge  was  of 
standard  make  and  in  general  use  in  t^rtain  years,  is  not  error, 
where  the  plaintiff  had  shown  that  the  building  upon  which  the 
blind  hung  was  erected  in  such  years,  and  had  called  witnesses  to 
testify  that  the  hinge  was  deficient,  dangerous,  and  not  consistent 
with  good  construction,  especially  where  the  evidence  complained 
of  does  not  differ  materially  from  other  evidence  previously  intro- 
•       duced  by  the  defendant  without  objection. 

2.  The  admission  of  evidence  offered  by  the  defendant,  tending  to  show 

the  professional  reputation  of  the  architect  and  builder  of  a  build- 
ing which  was  alleged  to  have  been  constructed  of  insufficient  ma- 
terials, to  the  personal  injury  of  plaintiff,  is  not  prejudicial,  where 
similar  evidence  had  already  been  introduced  without  objection, 
and  no  motion  was  made  to  strike  it  out. 

3.  Refusal  to  give  a  requested  instruction  is  not  error,  where  the  charge 

to  the  jury  substantially  embodies  the  ideas  contained  in  the  in- 
struction asked. 

4.  Refusal  of  a  special  instruction  asked  by  the  plaintiff  in  an  action 

against  the  owner  of  a  building  for  personal  injuries  sustained  be- 
cause of  allied  defective  construction,  to  the  effect  that  the  de- 
fendant could  not  avoid  liability  by  reason  of  covenants  on  the  part 
of  the  lessee  in  possession  to  repair  and  keep  in  repair  the  premises, 
is  not  error,  where  it  is  clearly  apparent  from  the  charge  to  the 
jury  that  the  jury  fully  understood  that  they  were  to  determine 
upon  the  evidence  submitted  whether  the  defendant  had  fulfilled 
her  duty  in  the  premises,  and  that  if  they  were  satisfied  she  had 
not,  the  plaintiff  was  entitled  to  recover,  irrespective  of  the  lease 
or  the  covenant  therein. 

No.  2493.    Submitted  May  7,  1913.    Decided  June  2,  1013. 
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Hearing  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  brought  to  recover  damages  for  personal  injuries. 

Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows. 

This  is  an  appeal  from  a  judgment  upon  a  verdict  for  the 
defendant,  Maria  F.  Andrews,  appellee  here,  in  the  supreme 
court  of  the  District  in  an  action  for  damages  for  personal  in- 
juries suffered  by  the  plaintiff,  Mary  J.  Lamson,  on  March 
28,  1909,  while  walking  along  Connecticut  avenue  in  front  of 
the  Grafton  Hotel,  in  this  city,  by  being  struck  by  a  blind  or 
shutter  which  was  falling  from  said  building. 

In  her  declaration  plaintiff  sets  forth  the  proximity  of 
the  hotel  building  to  Connecticut  avenue,  its  height  of  six 
stories,  and  that  upon  the  outside  of  its  windows  are  large 
wooden  blinds  or  shutters ;  that  it  "was  the  duty  of  the  defend- 
ant to  use  due  and  reasonable  care  in  the  erection  and  mainte- 
nance of  said  building,  and  in  fastening  and  securing  the  win- 
dow blinds  or  shutters  on  the  outside  of  said  building  so  that 
the  said  blinds  or  shutters  ♦  ♦  ♦  would  not  fall  upon  and 
injure  persons  lawfully  on  said  highway  adjacent  thereto;" 
that  the  defendant,  disregarding  her  duty  in  the  premises,  failed 
to  exercise  such  reasonable  care  "in  this ;  that  in  fastening  and 
affixing  a  certain  blind  or  shutter  upon  the  side  of  said  building 
abutting  on  Connecticut  avenue,  she  used  or  employed,  or  al- 
lowed or  caused  to  be  used  or  employed,  a  hinge  or  hinges  of 
insufficient  size,  strength,  or  construction,  properly  and  se- 
curely to  fasten  or  affix  said  blind  or  shutter  to  said  building." 
In  a  count  added  by  amendment  it  is  averred  that  after  she 
became  the  owner  of  these  premises  she  permitted  the  conr 
tinuance  of  the  use  of  the  above-described  hinge  or  hinges,  and, 
further,  that  she  used  and  employed  or  permitted  the  continu- 
ance of  the  use  and  employment  of  appliances  for  holding  the 
blind  partially  open,  which  latter  appliances,  it  is  averred, 
'*when  used  or  employed  in  conjunction  or  connection  with 
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said  hinges  rendered  said  blinds  especially  unsafe  and  danger- 
ous," etc.  It  thus  appears  that  plaintiff  did  not  complain  of 
the  use  of  blinds  in  such  a  place,  but  rather  of  the  particular 
hinge  by  which  those  blinds  were  fastened. 

The  evidence  in  behalf  of  the  plaintiff  tended  to  show  that 
the  defendant  was  the  owner  of  said  premises  for  life,  under 
the  will  of  her  deceased  husband,  Frank  W.  Andrews,  who 
erected  the  north  portion  of  the  building  in  the  year  1893  and 
the  portion  at  the  comer  of  Connecticut  avenue  and  De  Sales 
street  in  1898;  that  the  blind  which  struck  the  plaintiff,  and 
all  of  the  many  blinds  hung  at  the  windows  of  said  building, 
were  affixed  thereto  by  means  of  hinges  known  as  Lull  &  Porter 
hinges,  which  were  used  in  connection  with  a  fastener  known 
as  the  Zimmerman  fastener ;  that  during  the  six  years  defend- 
ant had  owned  the  building  prior  to  plaintiff's  injury,  as  many 
as  twelve  of  these  blinds  had  fallen  to  the  streets  below.  From 
what  cause,  except  in  one  instance,  did  not  appear.  The  record 
further  shows  that  the  plaintiff  "called  expert  witnesses"  who 
testified  that  said  Lull  &  Porter  hinges,  when  used  with  or 
without  the  Zimmerman  fastener,  were  in  their  opinion, 
dangerous  appliances  for  holding  blinds  to  windows  on  build- 
ings located  on  public  streets,  as  was  the  Grafton  Hotel.  These 
witnesses  then  gave  their  reasons  for  their  opinion,  and  con- 
cluded that  the  use  of  these  hinges  was  not  consistent  with  good 
construction.  After  showing  defendant's  title  and  introducing 
in  evidence  the  blind  producing  the  injury,  plaintiff  rested. 

Motion  for  a  directed  verdict  for  the  defendant  having  been 
overruled,  she  called  witnesses  who  gave  testimony  tending  to 
prove  that  the  Lull  &  Porter  hinge,  as  used  on  said  Grafton 
Hotel,  was  not  deficient  or  dangerous  in  either  respect  claimed 
by  the  plaintiff  as  aforesaid,  when  used  either  with  or  without 
Zimmerman  fasteners;  that  said  hinge  was  one  of  the  oldest 
standard  known  hinges ;  that  the  use  of  said  fastener  with  said 
hinge  was  an  added  precaution  or  device  for  safety  to  prevent 
blinds  from  falling;  that  said  hinge  was  in  general  use  in 
1893  and  December,  1908,  when  the  defendant  leased  the 
premises  for  a  term  of  years  to  a  tenant  by  the  name  of  Mills. 
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At  a  later  stage  evidence  was  introduced  by  the  defendant 
tending  to  show  that  the  architect  of  the  original  building, 
erected  in  1893,  as  aforesaid,  was  considered  a  first-class  archi- 
tect;  that  the  builder  was  a  competent  builder;  and  that  the 
architect  of  the  addition  in  1898  and  the  builder  were  also 
competent  men.  Over  the  objection  and  exception  of  the  de- 
fendant evidence  was  then  introduced  tending  to  show  that  the 
use  of  the  Lull  &  Porter  hinge  was  very  general  in  1893  and 
1898,  the  court  expressing  a  doubt  as  to  the  admissibility  of 
the  evidence  because  of  remoteness  of  time.  Evidence  was 
then  received,  over  the  objection  and  exception  of  the  plaintiflF, 
the  court  again  expressing  a  doubt  as  to  its  admissibility,  as  to 
the  reputation  of  the  architect  and  builder  of  the  original  hotel 
building. 

Mr.  Charles  A,  Douglas,  Mr,  Oibbs  L.  Baker,  Mr.  Thomas 
Buffin,  and  Mr.  Hugh  H.  Obear,  for  the  appellant: 

1.  The  court  erred  in  admitting  evidence  introduced  by  the 
defendant,  showing  the  extent  and  generality  of  the  use  of  Lull 
&  Porter  hinges  in  the  years  1893,  1898,  and  1903,  because  the 
defendant  should  not  be  allowed  to  excuse  her  use  of  dangerous 
and  negligent  devices  for  holding  blinds  by  showing  the  use 
by  others  of  similar  devices.  Weaver  v.  R.  Co.  3  App.  D.  C. 
448;  Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454; 
Colorado  Mtg.  Co.  v.  Rees,  21  Colo.  441 ;  McMahon  v.  McHale, 
174  Mass.  326 ;  Campbell  v.  Dearborn,  175  Mass.  185. 

2.  The  reasonable  safety  of  the  hinge  in  question  cannot  be 
proved  by  proving  the  good  reputation  of  the  architect  or 
builder  who  provided  it,  even  though  his  careful  habits  should 
be  fully  proved,  which  is  not  the  case  here.  The  character  of 
a  specific  act  cannot  be  proved  by  proving  the  habits  or  character 
of  the  actor.  Baldwin  v.  R.  Co.  4  Gray,  333 ;  McKnij  v.  John- 
son, 108  Iowa,  610;  Harriman  v.  Pullman  P.  C.  Co,  29  C.  C. 
A.  194,  85  Fed.  353 ;  Brown  v.  R.  Co.  22  Q.  B.  D.  393 ;  Toivle 
V.  P.  7.  Co.  98  Cal.  342 ;  Saussy  v.  R.  Co.  22  Fla.  327 ;  Hall 
V.  Rankin,  87  Iowa,  261;  Lawrence  v.  ML  Vernon,  35  Me^ 
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100;  People  v.  Holmes,  111  Mich.  364;  HoUzman  v.  Hoy,  118 
111.  634;  Clark  v.  Com.  Ill  Ky.  443;  Hays  v.  Miller,  77  Pa, 
238. 

3.  The  covenant  on  the  part  of  the  lessee  to  repair  the  prem- 
ises and  keep  the  same  in  repair  cannot  affect  the  liability  of 
the  owner  to  strangers,  because : 

The  terms  "make  all  repairs"  or  "make  all  needful  repairs" 
do  not  mean  "to  make  structural  alterations/'  such  as  would 
be  necessary  to  remove  the  objectionable  hinges  in  the  case. 
24  Cyc  1088;  Clifford  v.  Atlantic  Cotton  Mills,  146  Mass.  47; 
King  v.  Pedley,  1  Ad.  &  El.  822. 

4.  If  the  terms  here  used  would  embrace  structural  alter- 
ations, and  if  there  were  no  duty  on  the  owner  to  enforce  the 
covenant  against  the  lessee,  yet  that  covenant  cannot  relieve 
the  lessor  from  liability,  or  in  any  way  affect  her  duty  toward 
the  plaintiff  or  other  strangers.  Swords  v.  Edgar,  59  N.  Y. 
28,  37;  Shearm.  &  Eedf.  Neg.  §  709a;  Isham  v.  Broderich, 
89  Minn.  397 ;  Ingwersen  v.  Rankin,  47  N.  J.  L.  18 ;  Shearm. 
&  Eedf.  Neg.  §  502;  Knauss  v.  Briia,  107  Pa.  85;  Keeler  v. 
Lederer  Realty  Co.  26  E.  I.  524. 

Mr.  George  E.  Hamilton,  Mr.  John  W.  Yerkes,  and  Mr. 
John  J.  Hamilton,  for  the  appellee : 

1.  The  plaintiff  having  opened  up  the  question  of  the  suffi- 
ciency of  the  hinge  in  question  for  the  purposes  for  which  it  was 
used  on  the  Grafton  Hotel,  the  defendant  had  the  right  to  meet 
that  evidence  by  the  proof  which  was  offered.  11  Enc.  Ev.  212, 
and  cases  cited. 

2.  The  evidence  was  properly  limited  and  explained  by 
the  court  in  its  charge  so  as  not  to  mislead  the  jury,  and,  even 
if  immaterial,  was  rendered  harmless.  16  Cyc.  1114;  Abel  v. 
Canal  Co.  128  N.  Y.  662. 

3.  The  evidence  was  competent  whether  the  plaintiff  was 
seeking  to  recover  on  the  grounds  of  negligence  or  nuisance. 
Conhocton  Co.  v.  iJ.  Co.  51  N.  Y.  573 ;  Ilaggerty  v.  Thomson, 
45  Him,  398;  Crommelin  v.  Cox  Co.  30  Ala.  328;  West  v. 
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R.  Co.  71  Ky.  408;  Oroff  v.  Ankenbrandt,  124  111.  61;  Sloggy 
V.  DilwortK  88  Minn.  183 ;  Rouse  v.  R.  Co.  42  IlL  App.  421 ; 
Worcm  V.  Noble,  41  Hun^  398;  Jaquette  v.  Capital  Traetum 
Co.  84  App.  D.  C.  44;  Sullivan  v.  Capital  Traction  Co.  84 
App.  D.  C.  368. 

4.  The  trial  court  is  not  bound  to  instruct  the  jury  in  the 
language  of  a  prayer  or  prayers  which  may  be  offered  by 
either  party,  even  though  they  may  be  correct,  but  it  may  reject 
aU  prayers  and  instruct  the  jury  in  its  own  language,  explain- 
ing fully  and  fairly  and  in  more  detail  the  application  of  the 
principles  of  law  to  the  facts  of  the  case.  Presbrey  v.  Thomas, 
1  App.  D.  C.  171 ;  Oleeson  v.  Virginia  Midland  R.  Co.  1  App. 
D.  C.  185;  Ryan  v.  Washington  &  0.  R.  Co.  8  App.  D.  C. 
542;  Pickford  v.  Talbott,  28  App.  D.  C.  498;  Trovers  v. 
United  States,  6  App.  D.  C.  450;  Funk  v.  United  States,  16 
App.  D.  C.  478. 

5.  The  defendant  is  not  liable  in  damages  to  the  plaintiff 
because  of  any  dangerous  or  unsafe  condition  of  the  blind  in 
question,  resulting  from  a  failure  to  repair.  Szathmary  y. 
Adams,  166  Mass.  145 ;  Neas  v.  Lowell,  193  Mass.  441 ;  Leonard 
V.  Storer,  115  Mass.  86 ;  Clifford  v.  Atlantic  Cotton  MUls,  146 
Mass.  47 ;  Everett  t.  Foley,  132  HI.  App.  438 ;  Onmtlvnd  t. 
Forsman,  124  HI.  App.  362;  Hirschfield  v.  Alsberg,  98  N. 
Y.  Supp.  618. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

It  is  first  assigned  as  error  that  the  court  admitted  evidence 
offered  by  the  defendant,  tending  to  show  *Tiow  extensive  the 
use  of  Lull  &  Porter  hinges  was  in  the  years  1893  and  1898." 
The  plaintiff  had  herself  shown  the  erection  of  a  portion  of  this 
huilding  in  1893  and  another  portion  in  1898;  that  both  por- 
tions were  equipped  with  blinds  having  the  Lull  &  Porter 
hinge.  She  had  called  expert  witnesses  to  testify  that  this 
hinge  was  deficient  and  dangerous,  and  that  its  use  on  outside 
blinds  facing  the  street  was  not  consistent  with  good  construc- 
tion. To  meet  this  evidence,  the  defendant  introduced,  without 
Vol.  XL.— 35. 
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objection,  evidence  tending  to  show  that  the  LuD  &  Porter 
hinge,  ^^as  used  on  said  Grafton  Hotel,  was  not  deficient  or 
dangerous  in  either  of  the  respects  claimed  by  the  plaintiff, 
as  aforesaid ;"  that  this  hinge  was  in  general  use  in  1893  and 
December,  1908,  and  was  one  of  the  oldest  standard  known 
hinges.  This  evidence,  as  above  noted,  was  introduced  without 
objection,  and  was  fairly  responsive  to  that  in  behalf  of  the 
plaintiff.  The  idea  had  been  conveyed  to  the  jury  by  the  plain- 
tiff, through  her  expert  witnesses,  that  the  use  of  this  hinge  in 
1893  and  again  in  1898  **was  not  consistent  with  good  con- 
struction ;"  that  it  was  a  defective  and  dangerous  hinge  in  the 
respects  pointed  out  by  the  witnesses.  Clearly,  evidence  tend- 
ing to  show  that  this  hinge  "wslb  one  of  the  oldest  standard 
known  hinges"  in  general  use  in  1893  and  1898,  when  these 
two  portions  of  the  hotel  building  were  erected,  had  some  bear- 
ing upon  the  question  whether  the  use  of  such  a  device  was 
consistent  with  good  construction.  If  it  was  a  standard  hinge 
and  in  general  use,  that  fact  would  tend  to  negative  the  expert 
evidence  introduced  by  the  plaintiff.  All  this  evidence  related 
to  a  particular  device  used  in  a  particular  way,  and  not  to  a 
similar  device  used  under  similar  conditions.  Moreover,  in- 
asmuch as  the  testimony  to  which  the  exception  specifically  re- 
lates did  not  differ  materially  from  that  already  introduced 
without  objection,  it  is  difficult  to  perceive  wherein  the  plaintiff 
was  injured. 

The  second  assignment  of  error  relates  to  the  introduction 
of  evidence  showing  the  reputation  of  the  architect  and  builder 
of  the  hotel  building  in  1893.  Evidence  as  to  their  reputation 
had  already  been  introduced  without  objection,  nor  was  any 
motion  subsequently  made  to  strike  out  that  evidence.  We  can- 
not say,  therefore,  that  the  plaintiff  was  injured  by  evidence  to 
the  same  effect,  subsequently  introduced. 

The  plaintiff  requested  the  court  to  instruct  the  jury  that 
"in  determining  the  question  whether  the  blind  which  fell  was 
sufficiently  affixed,  and  kept  sufficiently  affixed,  such  as  would 
be  done  by  a  person  of  ordinary  care  and  prudence,  they  should 
take  into  consideration  the  height  of  said  fifth  story  above  the 
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ground,  and  the  proximity  of  the  building  to  the  street;''  that 
the  degree  of  care  to  be  exercised  in  such  a  situation  may  differ 
from  the  degree  of  care  to  be  exercised  in  aflixing  and  keeping 
blinds  upon  lower  buildings  and  buildings  more  removed  from 
the  street  The  refusal  of  the  court  to  grant  this  instruction 
is  assigned  as  error.  In  the  course  of  the  charge  the  court 
said :  "Of  course,  you  are  to  take  into  consideration  the  situa- 
tion of  this  building  with  reference  to  the  street,  how  far  it 
was  from  the  street,  how  high  it  was,  and  what  damage  was  lia- 
ble to  be  done  if  a  blind  should  fall.  You  are  to  consider  this 
question  of  reasonable  care  and  prudence  with  respect  to  the 
situation  exactly  as  it  was  there.''  No  jury  could  fail  to  imder- 
stand  that  the  location  of  this  building,  its  height,  and  the  possi- 
ble result  of  the  fall  of  a  blind,  were  elements  to  be  considered 
in  determining  the  question  of  reasonable  care  and  prudence^ 
The  charge  given  substantially  embodied  the  ideas  contained  in 
the  charge  proposed. 

The  last  assignment  of  error  is  based  upon  the  refusal  of 
the  court  to  grant  plaintiff's  third  prayer,  to  the  effect  that  the 
defendant  could  not  relieve  herself  from  liability  to  the  plain- 
tiff for  injuries  sustained  by  the  plaintiff  as  the  result  of  the 
defective  hinge,  if  such  they  should  find  it  to  be,  by  reason  of 
the  covenants  in  defendant's  lease  of  the  premises  to  Mills, 
whereby  Mills  contracted  to  repair  and  keep  in  repair  said  prem- 
ises. The  court  explained  to  the  jury  that  the  defendant  was 
not  in  the  actual  possession  or  control  of  these  premises  at  the 
time  of  the  accident,  having  leased  them  to  Mills  for  a  period 
of  ten  years,  beginning  December  1,  1898.  The  court  then 
said:  "The  plaintiff  does  not  seek  to  recover  on  the  ground 
that  Mrs.  Andrews  was  bound  to  watch  the  condition  of  affairs 
there  from  day  to  day,  and  to  know  whether  the  premises  were 
safe  or  not,  after  that  lease  began  on  December  1st,  1908.  That 
is  not  the  position  the  plaintiff  takes  in  law.  But  the  position 
the  plaintiff  takes  is  this :  That  on  December  1st,  1908,  when 
this  lease  began,  the  premises  were  in  the  same  condition  with 
respect  to  blinds  and  fastenings  and  the  safety  or  want  of 
safety  in  those  blinds  and  fastenings  that  it  was  when  this  acci- 


Digitized  by 


Google 


i4S  LAMSON  #.  AKDRBWB. 

Opinioa  oi  the  Court.  [4t  A^. 

dent  happened ;  and  that  she  leased  the  hoiue  im  diat  unsafe 
condition,  with  aulhoritj  in  the  tenant  to  oontinue  that  condi- 
tion, and  wilh  the  expectation  oa  her  part  that  he  would  nee 
the  property  in  its  then  condition  so  far  as  the  Uinds  were  con- 
cerned. 

*'So  that,  you  see,  the  que9ti(m  is,  what  was  the  condition 
on  the  Ist  day  of  December,  1908?  What  was  her  duty  at 
that  time?  What  did  she  know  then  as  to  the  safety  or  want 
of  safety  of  these  premises,  and  what  should  she  have  known, 
as  a  reasonably  prudent  owner  of  the  premises,  in  r^ard  to 
these  matters  at  that  time  ?  .  .  .  When  Mrs.  Andrews  leased 
this  property,  which  you  are  to  take  as  the  1st  day  of  December, 
1908,  it  was  her  duty  to  exercise  the  care  and  prudence  of  a 
reasonable  person, — a  person  of  ordinary  care  and  prudence 
in  the  circumstances, — to  see  that  her  building,  as  it  was 
equipped  with  blinds,  did  not  constitute  a  menace  to  the  people 
passing  along  the  sidewalk."  The  court,  further  on  in  its 
charge,  again  stated  the  measure  of  defendant's  responsibility, 
and  in  closing  the  charge,  mentioned  that  it  had  come  out  in 
the  evidence  that  another  action,  growing  out  of  the  accident, 
had  been  brought  by  the  plaintiff,  against  the  tenant  The 
court  then  said :  ^^You  are  not  to  consider  that  at  all.  It  has 
no  bearing  whatever  upon  this  case.  If  there  is  a  recovery 
here,  if  she  recovers  her  damages  here,  that  case  will  go  fw 
nothing.  It  has  no  effect  upon  this  case  at  alL  Whether  the 
action  should  have  been  against  the  tenant  or  against  Mrs. 
Andrews  was  a  question  of  law  for  the  court,  with  which  you 
are  not  concerned  at  aU.  So  you  will  simply  dismiss  that  mat- 
ter from  your  mind."  It  is  clearly  apparent  that  the  jury 
fully  understood  that  they  were  to  determine,  upon  the  evi- 
dence submitted,  whether  the  defendant  had  fulfilled  her  duty 
in  the  premises ;  and  that  if  they  were  satisfied  she  had  not,  the 
plaintiff  was  entitled  to  recover,  irrespective  of  the  lease  to 
Mills. 

Finding  no  error  in   the   record,   the   judgment  must  be 
affirmed,  with  costs.  A'ffkmed. 

A  motion  for  a  rehearing  was  overruled  October  7,  191S. 
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OAMMswaB;  Blkefihq  Cam;  Bvidknob;  PsBsuiDPnoivs ;  Rb8  Ipsa  Loquitdb. 

1.  That  a  pocketbook  and  money  were  stolen  from  a  paasenger's  coat  in 

a  sleeping  car  berth,  and  not  lost  by  the  passenger  between  the 
berth  and  the  toilet  room,  is  established  prima  facie  by  unchallenged 
testimony  that  papers  which  had  been  in  the  pocketbook  in  the  coat 
were  found  on  the  shelf  in  the  berth;  although  the  loss  of  the 
pocketbook  from  the  coat  was  not  discovered  until  the  passenger 
had  reached  the  toilet  room. 

2.  A  sleeping  car  company  is  not  an  insurer  of  the  personal  proper^  be- 

longing to  its  passengers,  but  is  required  to  exercise  reasonable  care 
for  the  protection  of  its  guests. 

3.  The  degree  of  dUigence  required  of  a  sleeping  car  company  for  the 

protection  of  the  personal  effects  of  its  passengers  varies,  being 
greater  at  night,  when  the  passenger  is  sleeping,  than  in  the  day- 
time, when  the  passenger  is  charged  with  the  duty  of  exercising: 
reasonable  diligence  for  the  protection  of  his  own  possessions. 

4.  Neither  a  sleeping  car  company  nor  a  railroad  company  is  liable,  in 

the  absence  of  negligence,  for  the  value  of  the  personal  effects  of  a 
passenger,  stolen  from  his  berth  while  he  is  sleeping. 

6.  It  is  the  duty  of  a  sleeping  car  company  to  keep  a  constant  and  ac- 
tive  watch  in  the  aisles  of  its  cars  during  the  hours  when  its  pas- 
sengers are  asleep,  and  failing  to  do  so,  is  liable  for  the  theft  of 
property  from  a  passenger's  berth  then  occurring. 

i.  The  liability  of  the  railroad  company  and  the  sleeping  car  company 
for  the  theft  from  a  berth  of  the  personal  effects  of  a  passenger,  where- 
the  loss  is  attributable  to  a  failure  to  maintain  a  constant  watch 
while  the  passengers  are  sleeping,  is  joint  and  several,  since  both 
are  under  the  same  duty  towards  the  passenger  as  regards  care 
and  diligence. 

*0anier8-Sleepinff  Car  Company, — ^Upon  the  question  of  the  duty  of  a. 
sleeping  car  company  as  to  baggage  or  personal  effects  of  passengers,  see 
notes  to  Matm-Boudoir  Car  Co.  v.  Dupre,  21  LJLA.  289;  Pullman  Co.  v. 
Bohaffner,  9  L.ILA.(N.S.)  407;  and  Mffers  v.  Pullman  Co.  41  L.R.A.(N.S.> 
799. 
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7.  A  presumption  of  negligence  upon  the  part  of  the  sleeping  car  and 
train  employees  arises  from  the  undetected  theft  at  night  from  a 
sleeping  car  berth  of  the  personal  effects  of  a  passenger,  since  the 
jury  may  infer  that  the  theft  would  not  have  occurred  without  de- 
tection had  the  employees  maintained  the  constant  watch  which  the 
law  requires  of  them. 

S.  The  presumption  of  negligence  upon  the  part  of  sleeping  car  and  train 
employees  arising  from  the  undetected  theft  at  night  from  a  sleep- 
ing car  berth  of  the  personal  effects  of  a  passenger,  if  unrebutted, 
is  sufficient  to  warrant  a  recovery  by  the  passenger  of  the  value 
of  the  stolen  articles  from  the  sleeping  car  company  and  the  rail- 
road company. 

No.  2494.    Submitted  May  8,  1913.    Decided  June  2,  1913. 

Heabino  on  an  appeal  bj  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict, 
in  an  action  against  a  sleeping  car  company  and  a  railroad  com- 
pany to  recover  for  the  loss  of  money  by  alleged  theft  while  the 
plaintiff  was  a  passenger.  Reversed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

Appellant,  Leigh  Eobinson,  plaintiff  below,  was  a  passenger 
on  a  Pullman  sleeping  car  attached  to  a  train  of  the  Southern 
Railway  Company,  running  between  Ashville,  North  Carolina, 
and  the  city  of  Washington.  Plaintiff  alleges  that,  while  he 
was  occupying  a  berth  in  the  sleeping  car,  his  pocketbook,  con- 
taining not  less  than  $40,  was  stolen.  This  suit  was  brou^t 
against  defendant  companies,  the  Southern  Railway  Company 
and  the  Pullman  Company,  for  the  value  of  the  property  lost 

The  only  evidence  in  the  case  is  plaintiff's  testimony.  The 
material  facts  detailed  by  him  are  that,  before  retiring,  about 
midnight,  he  went  to  the  toilet  room  in  the  car,  where  he  ob- 
served the  Pullman  porter  blacking  boots;  that  he  returned 
to  the  berth,  and,  before  retiring,  rolled  up  his  vest  containing 
his  watch,  rolled  up  his  coat  containing  his  pocketbook,  and 
laid  them  on  the  shelf  provided  in  the  berth  for  that  purpose; 
that  he  was  the  first  passenger  in  the  car  to  arise  in  the  mom- 
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ing ;  that  he  either  put  his  coat  and  vest  on  before  going  to  the 
toilet  room,  or  carried  them  in  his  hand ;  that  when  he  reached 
the  toilet  room  he  looked  for  his  watch,  and  discovered  that  it 
was  not  in  his  vest,  and,  upon  examination,  discovered  that  his 
pocketbook  and  money  were  also  missing,  and  that  he  returned 
to  the  berth,  where  he  found  the  watch  lying  on  the  shelf,  also 
some  papers  that  were  in  the  pocketbook,  but  the  i^  eketbodc 
and  money  could  not  be  found.  From  a  verdict  and  judgment 
in  favor  of  defendants  the  case  is  here  on  appeaL 

Mr.  Fulton  Lewis  for  the  appellant 

Mr.  H.  Prescott  Oaily,  Mr.  Barry  Mohun,  Mr.  Oeorge  B. 
Hamilton,  Mr.  John  W.  Yerkes,  and  Mr.  John  J.  Hamilton  for 
the  appellees. 

Mr.  Justice  Van  Obsdbl  delivered  the  opinion  of  the  Court : 

PlaintifPs  imchallenged  testimony  furnishes  prima  facie  evi- 
dence that  the  pocketbook  and  money  were  stolen  from  the  berth 
while  he  was  asleep.  Counsel  for  the  Pullman  Company  in- 
dulged in  considerable  speculation,  both  at  bar  and  in  brief,  to 
the  eflFect  that  the  pocketbook  might  have  been  dropped  in  the  car 
between  the  berth  and  the  toilet  room,  but  the  finding  in  the 
berth  of  the  papers,  which  had  been  extracted  from  the  pocket- 
book,  forbids  this  presumption. 

This  decision,  we  think,  can  be  turned  upon  the  liability 
of  defendants  for  the  property  alleged  to  have  been  stolen  from 
the  berth  while  plaintiff  was  asleep.  The  evidence  is  not  suffi- 
cient to  raise  even  a  presumption  of  contributory  negligence 
on  the  part  of  plaintiff.  The  whole  case  must  therefore  turn 
upon  the  question  of  defendants'  general  liability  under  cir- 
cumstances of  this  kind,  and  whether  the  evidence  is  sufficient 
to  create  a  presumption  that  they  were  guilty  of  negligence. 

A  sleeping  car  company  is  not  an  insurer  of  the  personal 
property  belonging  to  its  passengers,  but  it  Is  required  at  all 
times  to  exercise  reasonable  care  for  the  protection  of  the  prop- 
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erty  of  its  guests.  The  duty  thus  imposed  varies  with  the  cir- 
cumstances. The  degree  of  vigilance  required  is  greater  at  nigjit 
when  the  passenger  is  sleeping,  than  in  the  daytime,  when  the 
passenger  is  charged  with  the  duty  of  exercising  reasonable  dili- 
gence for  the  protection  of  his  own  possessiims.  The  degree 
of  care  imposed  is  not  absolute,  as  in  the  case  of  an  innkeeper  or 
common  carrier  of  goods;  hence,  it  follows  that  to  render  a 
railroad  company  or  a  sleeping  car  company  liable  for  the 
value  of  the  personal  effects  of  a  passenger,  stolen  from  his 
berth  while  he  is  sleeping,  it  must  appear  that  the  company 
was  guilty  of  negligence.  When  the  Pullman  Company  fur^ 
nished  plaintiff  a  berth  in  which  to  sleep  for  the  night,  it  im- 
pliedly agreed  to  watch  over  him  while  he  slept,  and  to  protect 
his  property  from  theft  by  unauthorized  intruders  or  by  occu- 
pants of  the  car.  Woodruff  Sleeping  &  Parlor  Coach  Co.  v. 
Viehl,  84  Ind.  474,  43  Am.  Eep.  102. 

The  duty  which  a  sleeping  car  company  owes  to  a  passenger 
to  protect  his  person  and  property  while  the  passenger  is  asleep 
in  his  berth  is  well  expressed  in  the  leading  case  of  Carpenter 
V.  New  York,  N.  H.  &  H.  R.  Co.  124  N.  Y.  63,  11  L.ILA.  759, 
21  Am.  St.  Eep.  644,  26  N.  E.  277,  as  follows:  "A  corpo- 
ration engaged  in  running  sleeping  coaches  with  sections  sep- 
arated from  the  aisle  only  by  curtains  is  boimd  to  have  an  em- 
ployee charged  with  the  duty  of  carefully  and  continually  watch- 
ing the  interior  of  the  car  while  berths  are  occupied  by  sleepers. 
Pvllman  Car  Co.  v.  Gardner,  3  Penn.  p.  78.  These  cars  are 
used  by  both  sexes,  of  all  ages,  by  the  experienced  and  inex- 
perienced, by  the  honest  and  dishonest,  which  is  understood 
by  the  carriers,  and  though  such  companies  are  not  insurers, 
they  must  exercise  vigilance  to  protect  their  sleeping  customers 
from  robbery.  A  traveler  who  pays  for  a  berth  is  invited  and 
has  the  right  to  sleep;  and  both  parties  to  the  contract  know  that 
he  is  to  become  powerless  to  defend  his  property  from  thieves, 
or  his  person  from  insult,  and  the  company  is  bound  to  use 
a  degree  of  care  commensurate  with  the  danger  to  which  pas- 
sengers are  exposed.  Considering  the  compensation  received 
for  such  services  and  the  hazards  to  which  unguarded  and  sleep- 
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ing  travelers  are  exposed,  the  rule  of  diligence  above  declared 
ie  not  too  onerous." 

We  have  not  overlooked  the  conflict  in  the  decisions  of  the 
courts  as  to  the  degree  of  care  required  of  a  sleeping  car  com- 
pany to  properly  protect  the  eflFects  of  a  sleeping  passenger. 
The  strict  rule,  which  we  think  is  the  proper  one  to  be  applied 
to  cases  of  this  kind,  and  which  is  supported  by  the  weight  of 
authority,  imposes  upon  the  company  the  duty  of  keeping  a 
constant  and  active  watch  in  the  aisles  of  its  cars  during  the 
hours  when  its  passengers  are  asleep,  and,  failing  to  do  so,  it 
will  be  liable  for  the  theft  of  property  from  a  passenger's  berth. 
Hill  V.  Puilnum  Co,  188  Fed.  497;  Pullman  Palace  Parlor 
Car  Co.  V.  Adams,  120  Ala.  581,  45  L.E.A.  767,  74  Am.  St. 
Rep.  53,  24  So.  921 ;  Pullman  Co.  v.  Schaffner,  126  Ga.  609,. 
9  L.R.A.(KS.)  407,  55  S.  E.  933. 

In  the  oilier  class  of  cases  the  duty  is  imposed  upon  a  sleeping 
car  company  of  keeping  a  reasonable  watch  over  the  safety  of 
its  sleeping  passengers  and  their  effects.  In  the  note  to  Colder 
▼.  Southern  R.  Co.  Ann.  Cas.  1913  A,  894,  the  distinction  is^ 
stated  as  follows :  "This  difference  in  the  statement  of  the  two 
rules,  one  requiring  a  constant  watch  and  the  other  a  reasonable 
watch,  may  be  explained  by  the  fact  that  in  most,  if  not  all,  of 
the  cases  stating  the  latter  rule,  a  more  stringent  statement  was 
not  required  in  order  to  render  the  sleeping  car  company  liable 
for  the  loss  complained  of."  This  rule  of  vigilance  imposed 
upon  the  employees  in  charge  of  a  sleeping  car  measures  the 
duty  defendants  owed  to  plaintiff,  and  for  failure  to  perform 
it,  they  should  be  held  liable.  Blum  v.  Southern  Pullmmt 
Palace  Cwr  Co.  1  Flipp.  500,  Fed.  Cas.  No.  1,574. 

The  same  liability  has  been  imposed  upon  railroad  compa- 
nies as  upon  sleeping  car  companies  for  the  theft  of  property 
belonging  to  passengers  in  sleeping  cars  used  for  the  accommo- 
dation of  passengers  on  their  trains.  Referring  to  such  lia-^ 
bility,  Chief  Justice  Gray,  in  Kinsley  v.  LaJce  Shore  &  M.  S. 
R.  Co.  125  Mass.  54,  28  Am.  Rep.  200,  said:  "Although  a 
railroad  corporation  is  not  responsible  as  a  common  carrier 
for  an  article  of  personal  baggage  kept  by  a  passenger  exclusive-^ 
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\j  within  his  own  control,  it  is  liable  for  the  loss  of  such  an 
article  by  the  negligence  of  the  corporation  or  its  agents  or 
servants,  and  without  fault  of  the  passenger."  In  that  case 
the  baggage  of  a  passenger  on  a  sleeping  car  was  lost  through 
the  negligence  of  the  employees  of  the  sleeping  car  company. 

In  cases  of  this  sort,  the  liability  of  the  railroad  company  and 
the  Pullman  Company  is  both  joint  and  several.  This  rule  of 
liability  is  based  upon  sound  principles  of  public  policy.  It 
will  not  do  to  say  that  a  passenger  who  takes  a  berth  in  a  Pull- 
man car  releases  the  railroad  company  from  any  of  its  duties 
as  a  carrier.  The  Pullman  car  forms  part  of  the  railroad 
company^s  train.  The  railroad  company  requires  the  passenger 
to  purchase  a  first-class  ticket, — ^the  highest  and  most  expen- 
sive contract, — as  a  condition  precedent  of  being  permitted  to 
avail  himself  of  the  accommodation  of  the  sleeping  car.  The 
railroad  company  is  required,  therefore,  to  exercise  reasonable 
care  for  the  protection  of  the  effects  of  its  passengers  in  the 
playtime  and  those  occupying  day  coaches,  and,  like  the  Pullman 
Company,  it  is  obliged  to  exercise  constant  watchfulness  over 
the  passenger  through  the  night  while  sleeping  in  his  berth. 
A  passenger  is  there  by  the  joint  invitation  of  the  two  compa- 
nies, and  it  will  not  do  to  permit  one  to  shift  its  responsibility 
to  the  other,  or  to  indulge  in  technical  distinctions  as  to  their 
liability.  As  the  court  said  in  Campbell  v.  Seaboard  Air  Line 
R.  Co.  83  S.  C.  448,  23  L.E.A.(N.S.)  1056,  137  Am.  St  Eep. 
824,  65  S.  E.  628:  '*When,  in  pursuance  of  such  invitation, 
the  passenger  takes  the  Pullman  car,  he  is  still  entitled  to  the 
service  of  the  railroad  employees  in  all  matters  which  relate 
to  his  safe  and  comfortable  transportation  to  his  destination. 
Obviously,  the  railroad  company  cannot  lawfully  withdraw  its 
own  employees  from  this  service  and  substitute  and  rely  upon 
the  employees  of  another  company  to  perform  the  service,  as 
persons  acting  apart  from  itself.  On  the  contrary,  it  is  quite 
plain  that  when  it  relies  on  such  persons  to  perform  its  own 
public  duties,  it  adopts  them  as  its  agents,  and  is  responsible 
for  their  failure  to  perform  the  service  to  which  the  passenger 
is  entitled  as  a  part  of  his  contract  of  carriage.  " 
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Under  this  rule  of  liability,  it  has  been  held  that  the  sleep- 
ing car  company  and  its  employees  engaged  in  the  operation  of 
its  cars  are  in  law  the  servants  and  employees  of  the  railroad 
company.  In  Pennsylvania  Co.  v.  Roy,  102  TJ.  S.  451,  26  L.  ed. 
141,  the  court  said :  "The  law  will  conclusively  presume  that 
the  conductor  and  porter,  assigned  by  the  Pullman  Palace 
Car  Company  to  the  control  of  the  interior  arrangements  of 
the  sleeping  car  in  which  Roy  was  riding  when  injured,  exer- 
cised such  control  with  the  assent  of  the  railroad  company.  For 
the  purposes  of  the  contract  imder  which  the  railroad  company 
undertook  to  carry  Roy  over  its  line,  and,  in  view  of  its  obli- 
gation to  use  only  cars  that  were  adequate  for  safe  conveyance, 
the  sleeping  car  company,  its  conductor  and  porter,  were,  in 
law,  the  servants  and  employees  of  the  railroad  company.  Their 
negligence,  or  the  negligence  of  either  of  them,  as  to  any  mat- 
ters involving  the  safety  or  security  of  passengers  while  being 
conveyed,  was  the  i;iegligence  of  the  railroad  company.  The  law 
will  not  permit  a  railroad  company,  engaged  in  the  business  of 
carrying  persons  for  hire,  through  any  device  or  arrangement 
with  a  sleeping  car  company  whose  cars  are  used  by  the  rail- 
road company,  and  constitute  a  part  of  its  train,  to  evade  the 
duty  of  providing  proper  means  for  the  safe  conveyance  of  those 
whom  it  has  agreed  to  convey." 

The  present  case  belongs  to  that  general  class  of  cases  where 
a  presumption  of  negligence  may  arise  from  the  mere  happening 
of  the  event,  when  the  explanation  of  .the  cause,  if  there  be  one, 
is  peculiarly  within  the  knowledge  of  the  defendant.  As  was 
said  by  Mr.  Justice  Pitney  in  Sweeney  v.  Erving,  228  U.  S. 
233,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  416 :  "It  is  recognized 
that  there  is  a  class  of  cases  where  the  circumstances  of  the 
occurrence  that  has  caused  the  injury  are  of  a  character  to  give 
ground  for  a  reasonable  inference  that  if  due  care  had  been 
employed  by  the  party  charged  with  care  in  the  premises,  the 
thing  that  happened  amiss  would  not  have  happened.  In  such 
cases  it  is  said,  res  ipsa  loquitur,  the  thing  speaks  for  itself; 
that  is  to  say,  if  there  is  nothing  to  explain  or  rebut  the  infer- 
ence that  arises  from  the  way  in  which  the  thing  happened,  it 
may  fairly  be  foimd  to  have  been  occasioned  by  negligence." 
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The  rule  as  applied  to  a  railroad  oompanj  or  sleeping  car 
company  in  a  case  where  the  personal  effects  of  a  passenger 
had  been  stolen  from  his  berth  in  a  sleeping  car  is  stated  in 
Bevis  V.  Baltimore  &  0.  R.  Co.  26  Mo.  App.  19 :  "There  is 
another  oogent  reason  for  holding  that  evidence  of  a  larceny, 
imder  such  circumstances,  is  to  be  r^arded  as  a  prima  facie 
case.  .  .  .  Applying  that  principle  [res  ipsa  loqwiur]  to 
the  plaintiff's  evidence  in  the  present  case,  it  seems  liiat  the 
jury  would  be  authorized  to  infer  that  the  theft  of  his  scarf 
pin  and  money  would  not,  according  to  ordinary  human  experi- 
ence,  have  probably  taken  place  without  detection,  if  the  de- 
fendant's servants  had  been  in  the  exercise  of  that  reasonable 
care  in  keeping  watch  while  the  plaintiff  slept,  which,  under  the 
recent  decision  of  this  court  in  Scaling  v.  PvRmans  Palace  Car 
Co.  24  Mo.  App.  29,  and  other  cases  there  cited,  the  law  re- 
quired of  the  defendant." 

The  presumption  thus  created  is  a  legal  one,  arising  from 
the  evidence  which  impels  its  application.  When  such  a  pre- 
sumption arises,  an  obligation  is  imposed  upon  the  defendant 
of  overcoming  it  by  competent  evidence.  This  does  not  mean 
that  the  general  burden  of  proof  shifts  to  the  defendant,  for  it 
does  not;  or  that  the  presumption  creates  such  a  prima  facie 
case  as  would  justify  the  direction  of  a  verdict  This  legal 
presumption  might  arise  in  a  case  where  the  plaintiff's  evidence 
contains  facts  tending  to  rebut  the  legal  presumption,  or  from 
which  such  an  inference,  could  be  drawn.  In  such  a  case,  in 
the  absence  of  testimony  on  the  part  of  defendant,  an  issue  is 
presented  for  the  jury  upon  the  plaintiff's  evidence  alone.  But 
in  a  case  like  this,  where  there  is  a  conclusive  legal  presumption 
of  defendant's  negligence,  created  from  the  evidence  of  plain- 
tiff, not  rebutted,  that  the  pocketbook  and  money  were  stolen 
from  the  berth  while  he  was  sleeping,  when  the  duty  was  im- 
posed upon  defendants  to  exercise  that  degree  of  care  and 
diligence  imposed  upon  them  to  prevent  the  theft,  the  prima 
facie  evidence  of  negligence  is  sufficiently  established  to  impose 
upon  defendants  the  burden  of  rebutting  that  presumption  by 
showing  that  the  theft  did  not  occur  as  a  result  of  their  ne^i- 


Digitized  by 


Google 


EVANS  17.  SHINN.  W7 

D.  0.]  SjllabuB. 

gence,  and  a  failure  to  so  rebut  the  presumption  would,  if  the 
jury  believe  that  the  pocketbook  and  money  were  in  fact  stol^i, 
entitle  plaintiff  to  recover. 

It  is  unnecessary  to  consider  the  assignments  of  error,  since 
the  case  was  submitted  to  the  jury  upcm  a  total  misapprehension 
of  the  law  applicable  to  such  cases.  The  instructions  given  by 
the  court  and  at  the  request  of  counsel  for  defendants  were 
substantially  to  the  effect  that  the  defendants  were  only  re- 
quired to  exercise  reasonable  care  for  the  protection  of  the 
property  of  the  plaintiff,  and  that  "negligence  cannot  be  pre- 
sumed or  inferred  from  the  mere  fact  that  the  pocketbook  was 
lost  or  stolen.*^ 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
-with  instructions  to  grant  a  new  trial. 

Reversed  and  remanded. 

A  motion  for  a  rehearing  waa  overruled  October  7,  1913. 


EVANS  V.  SHINK* 


P&INOIPAL  AND  AQBNT;  RbAL  ESTATE  BBOKnS. 

1.  One  who  has  listed  his  property  with  several  real  estate  brokers  wko 
are  operating  upon  an  equal   footing  is  obliged  to  deal  with  the 

*  Brokers — CommMsiona. — For  cases  upon  the  question  of  a  broker's  right 
to  commissions  where  two  or  more  real  estate  brokers  acting  for  the  same 
persons  are  instrumental  in  effecting  a  sale  of  property  to  a  certain  pur- 
chaser, see  notes  to  Jenmngs  v.  Trummerj  23  L.H.A.(N.S.)  164,  and  Dalke 
T.  8ivyer,  27  L.R.A.(N.S.)  196;  upon  the  broker's  right  to  commissions 
when  sale  is  made  by  owner  in  ignorance  of  the  former's  instrumentality  in 
procuring  a  purchaser,  see  note  to  Quiat  v.  Ooodfellow,  8  L.R.A.(N.S.)  153; 
as  to  the  general  question  when  a  real  estate  broker  is  to  be  regarded  as 
the  procuring  cause  of  a  sale  or  exchange,  see  note  to  Hoadley  v.  Savings 
Bank,  44  L.R.A.  321;  as  to  performance  by  real  estate  broker  of  his  con- 
tract to  find  a  purchaser  or  effect  an  exchange  of  his  principal's  property, 
mte  note  to  Lamney  y.  Heatey,  44  L^A.  688. 
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purchaser  first  brought  by  an  authorized  broker,  if  the  purchaser  so 
brought  is  prepared  to  pay  the  price  quoted  to  the  broker  bringing 
him. 

2.  Where  the  property  is  listed  for  sale  with  a  single  broker,  and  the 
owner  sells  to  a  purchaser  procured  through  the  efforts  of  such 
broker,  even  though  for  a  different  price  than  that  quoted  the 
broker,  the  owner  is  liable  to  the  broker  for  the  latter's  commission, 
since  the  broker  was  the  procuring  cause  of  the  sale,  as  he  brought 
the  purchaser  and  the  seller  together;  but  where  there  are  a  num- 
ber of  brokers,  the  broker  is  entitled  to  the  commission  who  first 
brings  to  the  owner  a  contract  satisfactory  to  him,  and  which  the 
owner  accepts,  provided  there  has  been  no  collusion  between  the 
broker  and  the  owner  to  defeat  another  broker  who  has  been  nego- 
tiating with  the  purchaser.  (Following  Daniel  v.  OoUimhia  Heights 
Lamd  Co.  9  App.  D.  C.  483,  and  distinguishing  6hkm  t.  BvanB,  37 
App.  D.  G.  304.) 

8.  One  not  having  an  exclusive  agency  for  the  sale  of  real  property 
cannot  be  regarded  as  the  procuring  cause  of  the  sale  of  the  prop- 
erty, so  as  to  entitle  him  to  commissions,  where  the  sale  was  nego- 
tiated through  another  broker  upon  different  terms  than  those  upon 
which  the  first  broker  had  negotiated  for  the  purchase,  and  which  had 
not  been  accepted,  and  the  principal  did  not  know  at  the  time  the 
contract  was  signed  that  the  purchaser  was  one  with  whom  the  other 
broker  had  been  negotiating. 

No.  2616.     Submitted  May  9,  1913.    Decided  June  2,  1913. 

Hbabino  <m  an  appeal  by  the  defendants  from  a  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  verdict^ 
in  an  action  by  a  real  estate  broker  to  recover  a  commission. 

Reversed. 

The  CouKT  in  the  opinion  stated  the  facts  as  follows : 

This  suit  was  brought  in  the  supreme  court  of  the  District 
of  Columbia  by  appellee,  Robert  C.  Shinn,  to  recover  a  com- 
mission alleged  to  be  due  from  appellants,  John  O.  Evans  and 
A.  Ward  Evans,  for  the  sale  of  certain  real  estate  in  this  city. 

It  appears  that  plaintiff,  Shinn,  was  one  of  a  number  of  agents 
engaged  in  an  effort  to  sell  for  defendants  A.  Ward  Evans  and 
John  O.   Evans  the  real  estate  in  question.     Plaintiff  had 
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opened  negotiations  with  a  prospective  purchaser  named  Fors- 
berg.  He  conveyed  this  information  to  defendants,  and  se- 
cured from  them  two  propositions  of  sale  to  submit  to  Forsberg. 
Defendants  agreed  to  accept  $32,600,  for  the  property,  $7,- 
500  in  cash,  with  mortgage  back  for  $25,000 ;  or  $30,000,  $10,- 
000  cash,  with  mortgage  back  for  $20,000.  Plaintiff  testified,- 
and  is  corroborated  by  Forsberg,  that  he  submitted  the  alterna- 
tive propositions  to  Forsberg,  and  Forsberg  said  he  would 
prefer  to  aciept  the  $30,000  proposition,  but  asked  plaintiff  to 
ascertain  if  defendants  would  accept  $30,000,  with  a  cash  pay-^ 
ment  of  $7,500.  Plaintiff  testified  that  he  then  communicated 
with  defendant  "Ward  Evans,  and  told  him  he  was  leaving 
that  night  for  New  York,  and  that  he  would  like  to  have  an 
option  for  two  or  three  days  on  the  property  to  give  Forsberg 
time  to  get  his  $10,000  together.  Plaintiff  also  asked  him  if  he 
could  not  take  $7,500  cash  on  the  $30,000  basis,  instead  of 
$10,000  cash.  Ward  Evans  said,  'John  is  out  of  town  and  that 
would  not  be  acceptable  to  us.'  "  Ward  Evans  testified  that 
"at  the  time  Mr.  Shinn  went  to  New  York,  witness  had  given 
him  two  propositions,  one  of  $30,000,  with  $10,000  cash,  and 
the  other  of  $32,500  with  $7,500  cash.  Witness  did  not  receive 
from  Shinn  the  offer  of  Forsberg  to  accept  either  of  these  propo- 
sitions. .  .  .  When  Shinn  called  witness  up  on  the  telephone 
(m  the  night  before  he  left  for  New  York,  witness  told  Shinn 
that  he  could  not  give  him  the  exclusive  right  to  sell  the  property 
because  there  were  too  many  agents  interested.  It  was  a  case 
of  first  come  first  served;  and  if  the  property  happened  to  be* 
sold  while  he  was  away,  that  it  would  be  sold.''  In  this  Evans 
is  corroborated  by  plaintiff's  letter  to  Forsberg  from  New  York, 
as  follows : 

Dear  Mr.  Forsberg: — 

Before  leaving  for  New  York  I  had  a  long  talk  with  Mr. 
Evans  regarding  the  sale  of  the  square  at  8th  and  Water  sts., 
S.  W.,  and  asked  him  for  an  option  or  exclusive  sale  of  same, 
which  he  declined  to  let  me  have,  saying  that  there  were  too* 
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many  people  interested  in  the  purchase  of  same  to  give  me 
any  such  privilege. 

If  you  decide  you  would  like  to  buy  on  the  terms  which  I 
mentioned  to  you,  let  me  know  at  once  and  I  will  return  and 
see  if  I  can  effect  a  deal  for  you,  but  please  do  not  menti<m  to 
anyone  about  the  terms  I  quoted  to  you,  as  I  was  not  at  liberty 
to  do  as  I  did  in  the  matter. 

The  undisputed  evidence  discloses  that  defendants  did  not 
know  at  the  time  the  contract  was  signed  with  Gkdsby  that 
Forsberg  was  the  purchaser;  that  Oadsby  knew  nothing  of 
plaintiff's  negotiations  imtil  after  the  sale  was  made;  that 
Gadsby  was  an  agent  of  defendants,  on  equal  footing  with  plain- 
tiff; that  plaintiff  never  conducted  the  negotiations  upon  the 
terms  of  the  sale  made  by  Gadsby,  and  that  Gadsby  was  the 
agent  of  defendants,  and  not  of  the  purchaser,  Forsberg. 

Mr.  John  C.  Fay,  and  Mr.  Charles  W.  Arth,  for  the  appel- 
lants. 

1.  An  owner  of  property  may  employ  more  tiian  one  agent 
to  make  a  sale  of  his  property  without  being  compelled  to  pay 
a  commission  to  every  broker  who  may  have  had  the  property 
for  sale,  and  who  may  have  been  in  any  n^otiations  with  the 
person  who  finally  made  the  purchase.  Daniel  v.  Land  Co. 
9  App.  D.  0.  488;  Vreeland  v.  Vetterlein,  38  N.  J.  L.  247; 
Edwards  v.  Pike,  187  S.  W.  586 ;  Withbee  v.  WaUcer,  93  Pac 
1118;  Hopkins  v.  Moseley,  106  S.  W.  104. 

Mr.  Eugene  A.  Jones  and  Mr.  Oeorge  C.  Shinn,  for  the  ap- 
pellee: 

1.  A  broker  employed  to  find  a  purchaser  is  entitled  to  his 
commission  when  he  finds  a  purchaser  able,  ready,  and  will- 
ing to  take  the  property  upon  terms  satisfactory  to  the  prin- 
cipal. Bryan  v.  Abert,  3  App.  D.  C.  180;  Moore  &  HiU  v. 
Breuninger,  34  App.  D.  C.  86;  Mannix  v.  Hildreth,  2  App. 
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D.  C.  259 ;  Janes  ▼.  HoOaday,  2  App.  D.  C.  279 ;  Block  y. 
Ryan,  4  App.  D.  C.  283 ;  Dotson  v.  Millikin,  27  App.  D.  C. 
500,  afltened  in  209  U.  S.  211 ;  Brennan  v.  Roach,  47  Mo.  App, 
290;  Peckham  v.  Ashhurst,  18  R.  I.  376;  Ratts  v.  Shepherd, 
37  Kan.  20;  Derrickson  v.  Quimhy,  43  N.  J.  L.  373;  ZeZZy 
V.  Stone,  94  Iowa,  316;  Ford  v.  Easley,  88  Iowa,  603 ;  Hamble- 
ton  V.  Fort,  78  N.  W.  498 ;  Johnson  v.  Bemheimer,  46  N.  Y. 
S.  R  375;  Anderson  v.  Cox,  16  Neb.  10;  Bowser  v.  FteW,  17 
S.  W.  46;  Lincoln  v.  McClatchie,  36  Conn.  136;  Redfield  v. 
Tegg,  38  N.  Y.  212;  Sussdorff  v.  Schmidt,  65  N.  Y.  319; 
Brennan  ▼.  Roach,  47  Mo.  App.  290;  Drover  v.  R(mch,  42 
How.  Pr.  22;  Wright  v.  Brown,  68  Mo.  App.  577;  Briggs  v. 
Boti;c,  4  Eeyes,  424;  McGuire  v.  Carlson,  61  111.  App.  295; 
Sherwood  v.  Kerfoot,  9  111.  App.  563 ;  Hendricks  v.  Daniels, 
46  N.  Y.  S.  R  384;  Tiw^  v.  /STcoW,  69  HI.  App.  352;  Day 
V.  Porter,  60  HL  App.  386 ;  Jennings  v.  rrummcr,  23  L.II.A. 
(N.S.)  164;  iSTmitt  v.  JtfcGovcm,  65  N.  Y.  574;  ilrrwW  ▼. 
Wood,  13  Week.  Dig.  302 ;  Ross  v.  Smiley,  18  Colo.  App.  204, 
70  Pac.  766 ;  Faher  v.  FougrAan,  108  HI.  App.  463 ;  Jeffries  v. 
Loving,  106  HL  App.  380;  Phillips  v.  Dowhower,  103  HL 
App.  50;  Bam6«  v.  Oluting,  3  Ind.  App.  415,  29  N.  E.  154, 
927 ;  Cassidy  v.  /Se^Zey,  69  Iowa,  509,  29  N.  W.  432 ;  Sandefur 
V.  nines,  69  Kan.  168,  76  Pac.  444;  Hubachek  ▼.  Hazzard, 
83  Minn.  437,  86  N.  W.  426 ;  Butts  v.  Rvby,  85  Mo.  App. 
405;  Finley  ▼.  Z?y6r,  79  Mo.  App.  604;  Hoyden  v.  GriZ^o,  26 
Mo.  App.  289 ;  Dv^los  v.  Cunningham,  102  N.  Y.  678,  6  N. 

E.  790;  MiUer  v.  /mfc,  67  Barb.  256;  Smith  v.  fiTniifA,  1 
Sweeny,  552;  Ward  v.  McQuepn,  100  N.  W.  253;  Smye  v. 
Oroesbeck,  —  Tex.  Civ.  App.  — ,  73  S.  W.  972 ;  Kennedy  ▼. 
Clark,  1  Tex.  App.  Civ.  Cas.  §  843;  Lockwood  v.  Levick,  8 
C.  B.  K  S.  603,  7  Jur.  N.  S.  102,  29  L.  J.  C.  P.  N.  S. 
340,  2  L.  T.  N.  S.  357,  8  Week.  Rep.  583;  8  Cent  Dig.,  tit 
"Brokers,'^  §  75  et  seq. 

2.  If  a  broker  employed  to  find  a  purchaser  brings  to  the 

owner  a  person  who  is  able,  ready,  and  willing  to  purchase, 

on  the  owner's  terms,  he  is  entitled  to  compensation,  although 

he  does  not  make  or  negotiate  a  binding  contract  of  sale  with 

VoL  XL^-36. 
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the  porchaBer.  Buekwgluym  t.  Harris,  10  Colo.  455,  15  Pac. 
817;  Lockwood  v.  Bose,  125  Ind.  588,  25  N.  E.  710;  Bur- 
lington V.  Ounther,  12  Daly,  6 ;  Folinsbee  v.  Sawyer,  8  Misc. 
370,  28  N.  Y.  Supp.  698 ;  Hdnz  v.  Boehmer,  4  Ohio  N.  P.  226, 
6  Ohio  S.  &  C.  P.  Dec  362 ;  Mattes  v.  Engel,  15  S.  D.  330, 
89  N.  W.  651 ;  Barnes  v.  German  8av.  etc.  Sac.  21  Wash.  448, 
58  Pac.  569 ;  Brydges  v.  Clement,  14  Manitoba  L.  Eep.  588. 

Mr.  Justice  Vak  Obsdix  delivered  the  opinion  of  the  Conrt: 

Plaintiff  was  not  the  exdnsive  agent  He  was  operating  in 
competition  with  other  agents  on  equal  footing  with  himself. 
Defendants  were  therefore  in  a  position  where  they  were  re- 
quired to  treat  all  agents  with  equal  fairness.  Under  such 
circumstances  they  were  obliged  to  deal  with  the  first  purchaser 
brought  by  an  authorized  agent  who  was  prepared  to  pay  the 
price  quoted  the  agent  The  rule  as  to  procuring  cause  is  dif- 
ferent where  there  are  many  agents,  and  where  there  is  a  single 
agent.  In  the  latter  case,  if  the  owner  sells  to  a  purchaser,  pro- 
cured through  the  efforts  of  the  agent,  for  a  different  price  than 
that  quoted  the  agent,  the  owner  will  be  liable  for  the  agent's 
commission,  for  the  reason  that  the  agent  brought  the  purchaser 
and  seller  together,  and  he,  therefore,  was  the  procuring  cause 
of  the  sale.  Where  there  are  a  number  of  agents,  however,  the 
purchaser  may  be  negotiating  with  different  authorized  agents 
of  the  owner,  and,  if  so,  the  agent  is  entitled  to  the  commission 
who  first  brings  to  the  owner  a  contract  satisfactory  to  him, 
and  which  the  owner  accepts,  provided  there  has  been  no  col- 
lusion between  the  agent  and  the  owner  to  defeat  another  agent 
who  has  been  negotiating  with  the  purchaser. 

That  plaintiff  had  not  closed  negotiations  with  Forsberg  on 
terms  satisfactory  to  defendants  before  plaintiff  left  for  New 
York  seems  apparent  from  his  letter  to  Forsberg,  wherein  he 
said :  "If  you  decide  you  would  like  to  buy  on  the  terms  which 
I  mentioned  to  you,  let  me  know  at  once  and  I  will  return  and 
see  if  I  can  effect  a  deal  for  you ;  but  please  do  not  mention  to 
anyone  about  the  terms  I  quoted  to  you,  as  I  was  not  at  liberty 
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to  do  as  I  did  in  the  matter;"  and  to  which  Porsberg  replied^ 
''I  would  suggest  that  you  return  at  the  earliest  moment  and 
make  arrangements  for  the  deal  under  the  best  conditions." 
This  was  the  last  communication  plaintiff  had  with  Forsberg 
until  after  the  sale  had  been  consummated  by  Gadsby.  We 
think,  therefore,  that,  inasmuch  as  plaintiff  had  not  an  exclu- 
sive agency,  he  can  in  no  sense  be  held  to  have  been  the  pro- 
curing cause  of  the  sale. 

The  facts  in  this  case  are  similar  to  those  in  Daniel  v.  Col- 
umbia Heights  Land  Co.  9  App.  D.  C.  483.  In  that  case,  the 
court,  considering  the  liability  of  the  owner  as  between  the 
conflicting  claims  of  agents,  said :  "Taking  into  consideration, 
as  we  reasonably  should  in  this  new  situation,  the  rights  and 
interest  of  the  agents,  respectively,  together  with  the  just  right 
of  the  owner,  while  acting  fairly,  to  immunity  from  double  lia- 
bility, the  obligation  to  pay  the  conmiission  must  be  confined 
to  the  terms  in  which  it  was  expressed.  As  expressed,  it  was 
not  to  pay  to  one  who  might,  by  advertising,  find,  and,  by  inter- 
views, stimulate  a  purchaser;  but  to  one  who  should  produce 
him  and  consummate  the  sale.  Assuming  that  plaintiffs  found 
the  purchasers,  directed  their  attention  to  the  property,  and 
really  induced  them  to  make  a  final  offer  to  the  other  agent, 
notwithstanding  the  evidence  of  one  of  the  purchasers  to  the 
effect  that  they  had  long  known  the  property  and  desired  to  buy 
it,  and  had  only  called  on  plaintiffs  because  of  their  advertise- 
ment of  a  price  lower  than  ever  demanded  before,  the  fact  re- 
mains, nevertheless,  that  they  did  not  actually  sell  the  property. 
The  most  that  can  be  claimed  is  that  they  came  very  near  mak- 
ing the  sale,  and  might  have  done  so  had  the  buyers  not  finally 
dealt  with  the  rival  agent.  Having  made  this  arrangement,  it 
became  the  duty  of  the  defendant  to  act  impartially  between  the 
agents,  and  not  to  collude  with  either,  but  to  pay  the  commis- 
sion, as  promised,  to  the  one  that  should  produce  the  buyer  and 
close  the  sale  at  its  terms." 

So,  in  the  present  case,  the  most  that  can  be  said  is  that  plain- 
tiff came  very  near  making  the  sale,  and  might  have  done  so 
had  not  Forsberg  finally  dealt  with  Gadsby.    There  is  no  evi- 
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•denoe  of  any  ooUusion  on  the  part  of  defendants  to  prevent 
plamti£F  from  consummating  the  sale,  or  with  the  agent  Gadsby 
to  in  any  way  prevent  plaintiff  from  reaping  the  fruits  of  his 
efforts  to  bring  about  a  sale. 

The  only  intimation  of  unfair  treatment  by  defendants  k 
the  statement  of  plaintiff,  in  lus  testimony,  that  Ward  Evans 
told  him  before  leaving  for  New  York,  "Shinn,  thaf  s  all  right 
Mr.  Forsberg  is  your  client,  and  we  will  not  have  any  faUing 
out  You  come  in  when  you  get  back  and  John,  my  brother,  will 
be  in  town,  and  we  will  talk  the  matter  over."  Plaintiff  also 
testified  that,  in  his  conversation  with  Evans,  he  said  to  him, 
"Mr.  Forsberg  is  now  ready  to  buy  the  property.  All  he  wants 
is  a  few  days  to  raise  the  $10,000."  The  latter  statement  is 
•contradicted  by  plaintiff's  letter  from  New  York,  written  before 
the  controversy  here  in  suit  arose.  Assuming,  however,  that 
Ward  Evans  made  the  former  statement,  it  is  not  contended  that 
<lefendants  knew  Forsberg  was  the  purchaser,  and,  under  the 
arrangement  they  had  with  their  agents,  they  were  morally 
bound  to  sell  to  the  one  who  first  produced  a  purchaser  willing 
to  pay  a  price  satisfactory  to  them,  and  to  pay  him  the  commis- 
sion. Assuming  also  that  plaintiff  told  Evans  that  Forsberg  was 
ready  to  buy  the  property,  but  wanted  a  few  days  to  raise  the 
■$10,000,  it  was  far  from  closing  a  contract,  for  Forsberg,  in 
order  to  raise  the  money,  wanted  time, — the  very  thing  de- 
fendants had  refused  to  grant  plaintiff,  for  the  reason  that  other 
agents  were  trying  to  sell  the  property,  and  they  were  obligated, 
AS  they  expressed  it,  to  sell  to  the  first  one  who  came  prepared  to 
purchase. 

To  sustain  the  contention  of  plaintiff  would  make  it  hazard- 
ous for  an  owner  of  property  to  place  it  in  the  hands  of  more 
than  one  agent  It  would  open  the  door  to  the  most  vicious 
ooUusion  and  fraud.  An  owner  easily  might  be  placed  in  a 
position  where  he  could  be  compelled  to  pay  double  or  treble 
<5ommission8.  Viewing  the  evidence  in  the  most  favorable  light, 
plaintiff  cannot  recover,  for  he  neither  made  the  sale  nor  was 
the  procuring  cause  of  the  sale.  One  of  these  elements  must 
elearly  appear  before  an  agent  can  recover  a  commission  whoi 
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he  is  working  in  open  competition  with  other  agents.  The  law 
of  this  case  is  so  well  settled  in  this  jurisdiction  by  Daniels  v. 
Columbia  Heights  Land  Co.,  supra,  that  further  consideration 
is  unnecessary. 

The  case  was  here  before  (Shinn  v.  Evans,  37  App.  D.  C. 
304)  upon  a  judgment  for  defendants  based  upon  a  directed 
verdict  at  the  conclusion  of  plaintiff's  evidence.  The  judgment 
was  reversed  for  the  reason  that  plaintiff  had  testified  that  de- 
fendants told  him  they  knew  Forsberg  was  the  purchaser  before 
they  signed  the  contract  with  Gadsby.  Plaintiff  did  not  so 
testify  on  this  trial,  but  the  evidence  is  all  to  the  effect  that  de- 
fendants did  not  know  whom  the  purchaser  was  when  they 
signed  the  contract  The  other  ground  upon  which  the  judg- 
ment was  reversed  was  that,  from  the  evidence,  it  might  well 
be  assumed  that  plaintiff  was  the  only  agent,  and  that  it  might 
further  be  inferred  that  Gadsby  acted  as  the  agent  of  the  pur- 
chaser. On  this  trial,  it  appears  by  the  uncontradicted  testi- 
mony that  there  were  a  number  of  agents,  of  which  fact  the 
plaintiff  was  advised,  and  that  Gadsby  was  the  agent  of  de- 
fendants, to  whom  they  paid  the  commission  for  making  the 
sale. 

The  case  was  submitted  to  the  jury  upon  the  erroneous  theory 
that  from  the  evidence  plaintiff  might  be  found  to  have  been 
the  procuring  cause  of  the  sale,  and  therefore  entitled  to  re- 
cover. In  no  view  of  the  evidence  was  this  issue  of  fact  pre- 
sented, and  it  was  error  to  permit  the  jury  to  find  a  verdict  upon 
a  mere  fiction. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings.  Reversed  and  remanded. 


METZGEB  V.  WASHINGTON  POST  COMPANY. 


Libel;    Pleading. 

1.  A  publication  of  a  court  proceeding,  reciting  that  certain  persons  were, 
on  motion  of  an  attorney  named,  made  parties  to  an  action  in  forma 
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pauperis,  is  not  libelous  per  se  of  the  attorney,  where  the  puUicatton 
on  its  face  indicated  that  the  motioB  was  made  bj  the  attorney  in  the 
cause  in  accordance  with  the  ordinary  practice,  and  there  was  nothing 
to  show  that  the  party  for  whom  the  application  was  made  and  the 
attorney  were  the  same  person  except  that  th^  bore  the  same  sur- 
name. 

2,  It  is  essential  in  libel  for  the  plaintiff  to  directly  charge  in  his  collo- 

quium the  specific  application  of  the  libelous  matter,  as  such  facts 
cannot  be  left  to  inference.  (Following  Warner  t.  Baker,  36  App. 
D.  C.  493). 

3.  A  publication   reciting   that,   in   the  action   of   "Metzger  v.   Kelly   et 

al.,  E.  W.  Markham  and  Morris  Hacker  [were]  made  parties  ap- 
pellee in  place  of  William  Kelly  and  Snowden  Ashford  on  motion 
of  Mr.  Percy  Metzger  in  forma  pauperis,**  does  not  charge  a  false 
or  malicious  libel,  in  that  Percy  Metzger  was  thereby  accused  of 
presenting  a  motion  in  his  own  behalf  in  a  cause  wherein  he  was 
appellant,  since  the  publication  does  not  show  that  the  Percy  Metz- 
ger who  made  the  motion  as  counsel  for  the  appellant  was  also 
the  appellant. 

No.  2516.    Submitted  May  9,  1913.    Decided  June  2,  1913. 

Heabinq  on  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia  sustaining  a 
demurrer  to  a  declaration  in  libel,  and  dismissing  the  action. 

Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Victor  H.  Wallace  for  the  appellant 

Mr.  Wilton  J.  Lambert  and  Mr.  Rudolph  H.  Teaimam  for 
the  appellee. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

The  appellant,  Percy  Metzger,  appeals  from  a  judgment  sus- 
taining a  demurrer  to  his  declaration  and  dismissing  an  action 
brought  by  him  against  the  Washington  Post  Company  for  the 
publication  of  a  libel. 
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The  publication  occurred  in  the  daily  court  report  of  the 
Washington  Post,  a  newspaper  published  in  the  city  of  Wash- 
ington, and  reads  as  follows:  "No.  2355.  Metzger  v.  KeUy  et 
al.  E.  W.  Markham  and  Morris  Hacker  made  parties  appellee  in 
place  of  William  Kelly  and  Snowden  Ashford  on  motion  of 
Mr.  Percy  Metzger  in  forma  pauperis." 

It  is  evident  that  the  reporter  mistook  the  official  entry  which 
he  undertook  to  copy ;  but  the  charge  is  that  plaintiff  has  been 
greatly  injured  in  his  good  name  and  credit,  and  brought  into 
ill  repute  and  disgrace  by  the  publication  signifying  that  he 
was  unable  or  imwilling  to  pay  his  proper  obligations,  whereas 
the  plaintiff  is,  and  has  always  been,  financially  able  to  meet 
the  charges  of  any  litigation  to  which  he  is  a  party.  The  con- 
tention is  that  the  charge  that  he  made  parties  in  forma  pau- 
peris, is  therefore  libelous  per  se.  The  mere  charge  that  a  per- 
son is  a  pauper  can  hardly  be  libelous  per  se;  but  it  is  possible 
that  a  publication  indicating  that  a  litigant  has  attempted  to 
exercise  the  right  to  maintain  an  action  in  forma  pauperis,  as 
a  foundation  for  which  an  affidavit  of  inability  to  pay  costs 
or  give  security  for  the  same  is  necessary,  might,  if  false,  be 
libelous  per  se,  as  implying  a  charge  of  false  swearing,  or  of 
imposition  upon  the  court  But,  if  so,  it  must  be  made  to  ap- 
pear that  he  was  an  actual  litigant  in  the  cause.  It  is  no  re- 
flection upon  an  attorney  to  present  such  a  motion  where  the 
foundation  is  furnished  by  his  client;  on  the  contrary  it  is  in 
the  line  of  his  duty.  To  make  the  publication  a  libel,  it  would 
be  necessary  to  publish,  in  addition,  that  he  had  made  the  mo- 
tion knowing  that  it  was  not  founded  in  truth,  and  was  there- 
fore an  active  party  to  a  fraud  upon  the  court  The  publica- 
tion in  this  case,  on  its  face,  indicated  that  the  motion  was  made 
by  the  plaintiff  as  attorney  in  the  cause,  in  accordance  with  the 
ordinary  practice,  and  without  any  improper  intent  or  object. 
The  publication  does  not  show  that  Metzger,  the  appellant  in 
the  cause  reportc  1,  was  the  same  person  as  Percy  Metzger,  who 
appeared  as  attorney  of  record  for  the  said  appellant.  To  make 
a  case  of  libel  under  any  circumstances,  it  was  necessary  for 
the  plaintiff  to  show  in  his  colloquium  the  specific  application 
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of  the  libelous  matter.  This  he  has  not  done.  The  allegation 
preceding  the  exact  words  of  the  publication  charges  the  same 
to  be  a  false  and  malicious  libel,  'Vhereby  he  was  falsely 
accused  of  having  presented  a  motion  in  his  own  behalf  in  a 
caiuse  wherein  he  was  appellant,  to  the  court  of  appeals  of  the 
District  of  Columbia  in  forma  pauperis,  meaning  thereby  that 
the  plaintiff  was  a  pauper  and  forced,  because  of  his  poverty, 
to  prosecute  litigation  in  the  court  of  appeals  in  the  District 
of  Columbia  without  the  usual  payment  of  court  costs,  as  fol- 
lows." This  is  a  specific  charge  of  the  fact  that  the  publication 
falsely  accused  him  of  presenting  a  motion  in  his  own  behalf 
in  a  cause  wherein  he  was  appellant.  Clearly  the  publication 
did  not  do  this ;  it  neither  shows  nor  charges  that  Percy  Metzger, 
who  made  the  motion  as  counsel  for  the  appellant,  was,  himself, 
the  appellant  also.  There  should  have  been  an  independent 
allegation  in  the  part  of  the  declaration  that  is  known  technical- 
ly as  the  colloquium,  that,  in  the  pending  cause,  Percy  Metzger 
was  the  party  appellant  as  well  as  the  attorney  representing 
himself,  and  that  the  defendant,  knowing  the  fact,  falsely  ac- 
cused him,  etc.  The  fact  must  not  be  left  to  inference,  but  di- 
rectly charged.    Warner  v.  Baker,  86  App.  D.  C.  493-501. 

We  find  no  error  in  the  order  sustaining  the  demurrer,  and 
as  the  plaintiff  declined  to  amend,  his  declaration  was  rightly 
dismissed. 

The  judgment  is  a£Srmed,  with  costs.  Affirmed. 

A  motion  by  the  appellant  for  the  modification  of  the  judg- 
ment was  denied  October  9,  1913. 


DISTRICT  OF  COLUMBIA  v.  HARPER 


MUinOIPAL  OOBFQBATIOHB;   StBKCTS  AITD  HiOHWATB;   KBOLZ^DfCaL 

The  District  of  Columbia  as  a  municipality  is  liable  to  a  pedestrian  to 
personal    injuries,    resulting    from  faUing  on  a  slippery  sidewalk. 
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where  the  dangerous  condition  was  created  by  seepage  through  the 
walls  of  a  Tiaduct,  which  the  commissioners  of  the  district,  who 
were  required  to  pass  upon  the  construction  plans  and  accept  the 
completed  structure  only  when  satisfactory,  as  well  as  to  maintain 
the  sidewalks  thereunder,  had  permitted  to  be  constructed,  although 
questioning  the  sufficiency  thereof,  and  they  knew  of  the  danger- 
ous condition  of  the  walk,  and  permitted  such  condition  to^ 
exist  for  several  years.  (Citing  Domer  v.  District  of  Columbia, 
21  App.  D.  C.  284;  (yDwyer  v.  Northern  Market  Co.  24  App.  D.  C 
81;  and  Dotey  ▼.  District  of  Columbia,  25  App.  D.  C.  232.) 

No.  2517.    Submitted  May  9,  1013.    Decided  June  2,  1918. 

Heabino  on  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia,  on  verdict,  in 
an  action  brought  to  recover  damages  for  personal  injuries. 

Affirmed^ 

The  CoiJBT  in  the  opinion  stated  the  facts  as  follows : 

The  District  of  Columbia,  defendant  below,  appeals  from  a 
judgment  in  the  supreme  court  upon  the  verdict  of  a  jury  in  an 
action  for  the  recovery  of  damages  for  personal  injuries  sus- 
tained by  the  plaintiff,  Elizabeth  J.  Harper,  as  the  result  of  a 
fall  while  walking  on  the  sidewalk  under  the  H  street,  N.  E.,. 
railroad  viaduct,  on  November  22,  1909. 

The  action  was  against  both  the  District  of  Columbia  and 
the  Washington  Terminal  Company,  the  declaration  alleging 
that  this  viaduct  was  so  carelessly  and  negligently  constructed 
and  maintained  that  "excrement,  offal,  slop,  water,  drainage, 
moisture,  and  slime"  seeped  through  the  abutments  thereof  and 
upon  the  street,  so  that  said  objectionable  matter  "formed  a 
slippery  and  dangerous  place  on  the  said  sidewalk,  of  which 
the  defendants,  and  each  of  them,  had  notice  and  knowledge." 
The  duty  of  the  District  of  Columbia  to  use  reasonable  care  in 
maintaining  said  sidewalk  in  a  reasonably  safe  condition  is 
then  alleged,  and  its  breach  of  duty  is  set  forth  in  part  as  fol- 
lows :    "The  defendant,  the  District  of  Columbia,  obligated  and 
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charged  by  law  as  aforesaid,  and  with  full  knowledge  of  the 
negligence  and  carelessness  of  its  codefendant  aforesaid,  on,  to 
wit,  the  day  and  year  last  aforesaid,  and  for  a  long  time  prior 
thereto,  to  wit,  for  four  years,  carelessly  and  negligently  suffered 
and  permitted  the  said  excrement,  offal,  refuse,  moisture,  water, 
and  drainage  aforesaid  to  be  and  remain  upon  the  said  side- 
walk, as  aforesaid,  so  that  the  same  became  and  was  a  menace 
to  pedestrians,*'  etc. 

The  evidence  of  the  plaintiff  tended  to  show  that  this  viaduct 
is  over  760  feet  long,  and  on  accoimt  of  faulty  construction  of 
the  abutments  thereof,  water  that  had  filtered  through  the  clay 
back  of  the  abutments,  seeped  through  said  abutments  and  onto 
the  sidewalk,  and  formed  a  "gummy,  slippery  substance  that 
covered  the  sidewalk."  The  evidence  further  tended  to  show 
that  this  condition  existed  from  the  time  said  viaduct  was  con- 
structed, in  1904,  until  some  time  in  1910,  and  there  was  evi- 
dence tending  to  show  negligence  on  the  part  of  the  District 
in  failing  to  remove  this  substance  from  the  sidewalk ;  that  much 
greater  care  was  exercised  in  keeping  the  street  free  from  said 
slippery  substance  than  was  practised  in  keeping  the  sidewalk 
free  therefrom;  that  said  walk  was  suffered  to  remain  in  a 
very  dangerous  condition.  Plaintiff's  evidence  further  tended 
to  show  that  she  was  exercising  due  care  at  the  time  of  her 
injury. 

At  the  close  of  the  plaintiff's  evidence  the  District  moved  for 
-a  verdict,  assigning  as  reasons  that  it  had  never  approved  tiie 
plans  of  the  terminal  company  as  to  these  walls ;  that  it  had  done 
all  it  could  "with  its  appliances  and  means"  to  keep  said  side- 
walk in  a  reasonably  safe  condition,  and  that  it  was  the  primary 
duty  of  the  terminal  company,  as  it  caused  the  substance  to  be 
upon  the  sidewalk,  to  remove  it.  This  moticm  was  denied,  but 
the  motion  of  the  terminal  company  for  a  directed  verdict  was 
granted.  Upon  what  theory  does  not  appear.  The  District 
then  introduced  evidence,  and  the  case  was  submitted  to  the 
jury  and  a  verdict  returned  for  the  plaintiff. 
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Mr.  Edward  H.  Thomas,  Corporation  Counsel;  and  Mr.  Wil- 
liam Henry  White,  Assistant,  for  the  appellant: 

1.  The  obstruction,  if  the  condition  amounted  to  such^  was 
lawful,  and  municipality  is  not  liable.  Transportation  Co.  v. 
Chicago,  99  U.  S.  635 ;  Wolf  v.  District  of  Columbia,  21  App. 
D.  C.  470;  Howes  v.  District  of  Columbia,  2  App.  D.  C.  188; 
Swart  V.  District  of  Columbia,  17  App.  D.  C.  413. 

2.  There  was  a  distinct,  efficient  cause,  over  which  the  district 
had  no  control,  and  it  is  not  liable.  Swart  v.  District  of  Colum- 
bia, 17  App.  D.  C.  407;  Rowell  v.  Lowell,  7  Gray,  100;  Tay- 
lor V.  Providence,  8  R.  I.  362;  McLoughlin  v.  Philadelphia, 
142  Pa.  80. 

3.  The  municipality  is  not  liable  for  a  mere  slipperiness  of 
the  street.  Chase  v.  Cleveland,  44  Ohio  St  515;  Smith  v. 
Bangor,  72  Me.  249 ;  Jones,  Neg.  6,  201 ;  Dill.  Mun.  Corp.  sec. 
1697,  citing  many  cases ;  Braburg  v.  Des  Moines,  63  Iowa,  523 ; 
Borough  v.  Cline,  100  Pa.  119;  Taylor  v.  Yonkers,  106  N.  Y. 
202;  Mueller  v.  Milwaukee,  110  Wis.  623;  Chamberlain  ▼. 
Oshkosh,  84  Wis.  292;  Harrington  v.  Buffalo,  121  N.  Y.  147; 
Nason  v.  Boston,  14  Allen,  508 ;  Cook  v.  Milwaukee,  27  Wis. 
191. 

Mr.  James  B.  Archer  and  Mr.  John  Lewis  Smith,  for  the 
appellee : 

1.  There  is  no  difference  in  principle  between  a  dangerous 
obstruction  in  the  street  resulting  from  a  hole  or  excavation, 
and  an  equally  dangerous  obstruction  resulting  from  matter 
thereon,  which  is  liable  to  cause  one  to  slip  and  to  be  injured. 
O'Dwyer  v.  Market  Co.  24  App.  D.  C.  81 ;  District  of  Columbia 
V.  Woodbury,  136  U.  S.  463 ;  Domer  v.  District  of  Columbia,  21 
D.  C.  App.  284 ;  Dotey  v.  District  of  Columbia,  25  App.  D.  C. 
232 ;  Pitman  v.  City,  141  App.  Div.  670 ;  Olson  v.  Worcester, 
142  Mass.  536;  Taylor  v.  Yonkers,  105  N.  Y.  202;  Frank  v. 
IVarsanv,  129  App.  Div.  936,  198  N.  Y.  463. 

2.  The  duty  and  consequent  liability  of  the  municipality  to 
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keep  its  streets  and  sidewalks  in  a  reasonably  safe  condition  ex- 
tend to  those  cases  where  the  obstruction  or  unsafe  condition 
is  brought  about  by  persons  other  than  the  agents  of  the  city. 
Birmingham  v.  Taloe,  105  Ala.  170 ;  Gdleshurg  v.  Higly,  61  HI. 
287;  ElJchart  v.  Ritter,  66  Ind.  287;  Bourget  v.  Cambridge, 
169  Mass.  888 ;  Mac  Evoy  v.  Saulte  Ste.  Marie,  136  Misc.  172 ; 
Carrington  v.  St.  Louis,  89  Mo.  208 ;  Foy  v.  Winston,  126  N.  C. 
381 ;  Koch  v.  WUliamspoH,  196  Pa.  488 ;  McKnight  v.  Seattle,. 
39  Wash.  616 ;  District  of  Columbia  v.  Sullivan,  11  App.  D.  C. 
533;  Aiken  v.  Philadelphia,  43  W.  N.  C.  501;  Hawks  ▼. 
Northampton,  116  Mass.  420. 

Mr.  Justice  Robb  delivered  the  opinion  of  the  Court: 

It  will  be  helpful  in  the  determination  of  the  issues  here 
raised  to  review  briefly  the  legislation  under  which  this  viaduct 
was  constructed.  The  act  of  February  12,  1901,  31  Stat  at 
L.  774,  chap.  364,  for  eliminating  grade  crossings  for  railroads 
in  the  District,  and  to  authorize  the  construction  of  new  termi- 
nals, etc.,  required  all  work  of  construction  to  be  done  "to 
the  satisfaction  and  subject  to  the  approval  of  the  commissioners 
of  the  District  of  Columbia,''  who  were  "authorized  to  exer^ 
cise  such  supervision  over  the  same"  as  might  be  necessary  "to 
secure  the  proper  construction  and  maintenance  thereof."  Sec 
7.  An  appropriation  was  made  toward  the  cost  of  the  c<m- 
stniction  of  elevated  terminals,  viaduct,  and  structures  within 
the  city  of  Washington,  such  appropriations  to  be  paid  "upon 
presentation  of  a  certificate  by  the  commissioners  of  the  District 
of  Columbia  that  the  said  viaduct  has  been  completed  as  re- 
quired by  this  act"  Sec.  8.  The  supplemental  act  of  Febru- 
ary 28,  1903,  32  Stat  at  L.  909,  chap.  856,  required  that  the 
viaduct  should  be  so  constructed  as  to  permit  H,  K,  L,  and  M 
streets  and  Florida  avenue  to  be  passed  and  continued  imder 
the  same  through  arched  openings  or  spaces,  and  that  "the  said 
terminal  company  shall  also  grade  and  pave  the  said  passage- 
ways at  the  time  of  their  construction  to  the  satisfaction  of  the 
commissioners  of  the  District  of  Columbia,  but  thereafter  the 
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maintenance  of  the  pavements  and  roadways  shall  be  provided 
for  as  in  the  case  of  other  public  highways  in  the  District  of 
Columbia."  Sec.  3.  "Before  any  portion  of  the  work  of  con- 
struction" described  in  the  act  should  be  begun,  plans  thereof 
in  accordance  with  the  provisions  of  the  act  were  required  to 
be  prepared  by  the  company  undertaking  such  work,  and  "sub- 
mitted for  approval  to  the  commissioners  of  the  District  of 
Columbia;"  and  duly  authenticated  copies  of  said  plans,  after 
approval,  were  to  be  filed  with  the  commissioners  of  the  District 
of  Columbia,  and  all  work  done  in  accordance  therewith. 

The  plans  for  the  construction  of  this  viaduct  are  dated  April 
12,  1904.  On  June  21,  following,  the  District  commissioners, 
these  plans  having  been  submitted  to  them  for  approval,  wrote 
the  chief  engineer  in  charge  of  the  execution  of  said  work,  as 
follows :  "The  commissioners  of  the  District  of  Columbia  have 
the  honor  to  return  herewith  the  plans  of  the  railroad  subways 
on  H  and  K  streets.  Northeast,  in  the  city  of  Washington,  in 
the  District  of  Columbia,  which  they  have  approved  wider  date 
of  the  17th  instant.  Their  approval  of  these  plans  is  subject 
to  the  reservation  of  the  right  to  require  the  building  of  de- 
tached walls  in  front  of  the  abutments,  if  they  deem  it  neces- 
sary. Before  any  money  shall  be  paid  under  the  act  of  Con- 
gress in  relation  to  the  terminal  structure,  your  company  shall, 
if  required  by  the  commissioners,  deposit  with  the  commission- 
ers an  amount  sufficient  to  cover  the  cost  of  constructing  these 
walls."  On  July  17,  1906,  the  assistant  engineer  of  the  Dis- 
trict, in  a  written  conmiimication  to  the  District  engineer  of 
highways,  directed  attention  "to  the  condition  of  seepage  and 
dampness  prevailing  in  the  masonry  of  the  bridges  of  the  Wash- 
ington Terminal  at  H,  K,  L,  and  M  streets,  and  Florida  ave- 
nue, N.  E.,  which  seems  to  show  failure  in  the  water  proofing  of 
the  back  of  walls."  On  July  19th  Assistant  District  Commis- 
sioner Harding  directed  the  attention  of  the  terminal  company 
to  this  alleged  defect.  The  receipt  of  this  letter  was 
acknowledged  by  the  terminal  company  on  July  20th. 
In  the  letter  the  terminal  company  said:  "We  are 
about  ready  to  start  on  this  work  and  will  then  pro- 
vide for  the  completion  of  gutters  and  opening  up  of  down 
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spouts,  whieh  it  is  believed  will  prevent  any  further  trouble. ''^ 
On  April  8,  1907,  the  assistant  District  engineer,  in  a  written 
communication  to  the  District  engineer  of  highways,  again  di- 
rected attention  "to  the  apparent  necessity  of  washing  the  road- 
way pavement  under  the  H  street  terminal  bridge  at  least  once 
a  week,  to  remove  accretions  that  ordinarily  cause  slipperiness ;" 
that  ''the  gummy  substance  under  the  bridge  is  sufficiently 
pernicious,  at  this  time,  to  be  unsafe  for  the  foothold  of  horses.'^ 
The  conmaunication  closes  with  the  suggestion  ''that  the  time 
is  now  opportune  to  permanently  arrange  for  this  cleaning 
process,  which  was  anticipated  as  a  condition  to  be  met,  when 
the  design  of  this  bridge  was  approved."  On  November  29, 
1907,  the  assistant  engineer  of  highways,  in  another  communi- 
tsation,  said:  "Ample  and  reasonable  time  has  been  given  to 
ascertain  the  necessity  for  action  on  this  matter,  and  it  is  rea- 
sonably certain  that  corrective  measures  are  imperatively  and 
immediately  necessary."  On  December  2d,  following,  the  Dis- 
trict authorities  again  took  up  the  question  with  the  engineer 
of  the  construction  company,  and  on  January  27,  1908,  the 
president  of  the  board  of  commissioners,  in  a  letter  to  the  chief 
engineer  of  the  construction  company,  again  directed  attention 
"to  the  fact  that,  as  they  (the  commissioners)  anticipated  in 
June,  1904,  the  construction  of  the  subways  under  your  tracks 
on  H  street  and  K  street  are  not  satisfactory,  and  that  the  ad- 
dition is  particularly  bad  in  the  H  street  subway.  *  *  *  The 
engineer  commissioner  suggested  at  that  time  (1904)  that  a 
thin  inner  and  detached  wall,  at  least  for  a  portion  of  the  height, 
should  be  built,  to  protect  pedestrians  through  the  subway 
against  the  bad  conditions  due  partly  to  seepage  and  partly  to 
condensation,"  etc.  Further  correspondence  ensued,  resulting 
in  a  communication  from  the  commissioners  to  the  construction 
company,  under  date  of  April  27,  1908,  that  no  further  action 
would  be  taken  by  the  commissioners  "pending  the  installation 
of  such  back-drainage  system  of  the  walls  of  these  subways, 
provided  that  no  unreasonable  length  of  time  is  consumed  in 
doing  the  work."  Nothing  was  done  towards  correcting  ex- 
isting conditions,  however,  prior  to  the  injury  of  the  plaintiff 
in  the  latter  part  of  November,  1909. 
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The  sole  ground  of  liability  asserted  against  the  District  was 
its  failure  to  use  reasonable  diligence  to  remove  accretions  from 
this  sidewalk.  It  was  conceded  by  counsel  for  the  defendant 
that  the  District  assumed  control  over  the  sidewalk  and  street  in 
accordance  with  the  provisions  of  law.  It  was  further 
conceded  that  the  condition  of  the  sidewalk  was  known 
to  the  District  officials,  and  hence  to  the  District.  At 
the  request  of  the  defendant,  the  following,  among  other, 
instruction,  was  given  the  jury:  "The  court  instructs  the 
jury  that  evidence  of  constructive  notice  has  been  admitted  aa 
material  only  on  the  question  whether  the  District  of  Columbia 
had  notice  of  an  unsafe  condition  of  said  sidewalk,  and  the 
question  still  remains  whether,  having  had  such  notice,  the 
District  was  or  was  not  guilty  of  negligence  in  its  treatment  of 
the  conditions  at  said  place  under  all  of  the  circumstances.  If 
the  District  was  not  guilty  of  negligence,  then  it  is  not  liable 
to  the  plaintiff.  The  District  is  charged  with  the  duty  of  su- 
pervising  the  streets  of  this  District,  and  keeping  them  in  a 
condition  fit  for  convenient  use  and  safe  against  accident  to 
travelers,  but  it  is  simply  bound  to  practise  due  care  and  dili- 
gence in  the  exercise  of  its  powers  and  in  the  application  of  its 
resources,  means,  and  opportunities  towards  the  objects  named. 
If  due  care  under  the  circumstances  disclosed  in  the  evidence 
in  this  case  has  been  exercised  by  the  District  in  an  endeavor  to 
make  the  sidewalk  under  said  viaduct  safe  for  travelers,  then 
the  plaintiff's  accident  is  a  misfortune  for  which  the  District 
is  not  responsible,  and  your  verdict  should  be  for  the  defendant.'^ 

The  elimination  of  grade  crossings  and  the  construction  of  a 
union  railroad  station  in  the  District  constituted  an  undertaking 
of  great  magnitude  and  far-reaching  importance  to  the  people 
of  this  city.  In  the  legislation  effecting  the  execution  of  this 
great  undertaking,  large  powers  were  conferred  upon  the  com- 
missioners of  the  District.  Before  work  on  the  viaduct  in 
(jiiestion  could  be  begun  at  all,  the  commissioners  were  required 
to  be  satisfied  with  the  plans  of  the  terminal  company  and,  be- 
fore payment  of  any  of  the  $1,500,000  appropriated  to  the 
terminal  company  could  be  paid,  a  certificate  by  such  com- 
missioners of  the  completion  of  said  viaduct  as  required  by  the 
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act  was  necessary.  In  1904^  therefore,  the  oommissioners,  by 
their  qualified  approval  of  the  plans  of  the  terminal  company, 
made  possible  the  erection  of  this  viaduct  Upon  the  com- 
pletion thereof,  it  became  and  was  the  duty  of  the  District  to 
maintain  the  pavements  and  roadways  thereunder,  "as  in  the 
case  of  other  public  highways  in  the  District  of  Columbia." 
Act  of  February  28,  1903,  sec.  3  (32  Stat  at  L.  911,  chap. 
856).  And  there  was  ample  evidence  before  the  jury  tending 
to  show  that  the  District  did  not,  to  quote  from  the  prayer 
submitted  by  the  defendant,  "in  its  treatment  of  the  conditions 
at  said  place  under  all  the  circmnstances,  *  *  *  practise  due 
care  and  diligence  in  the  exercise  of  its  powers  and  in  the  ap- 
plication of  its  resources,  *  *  *  in  an  endeavor  to  make 
the  sidewalk  under  said  viaduct  safe  for  travelers,"  as  it  was 
in  duty  bound  to  do.  District  of  Columbia  v.  Woodbvry,  136 
U.  S.  450,  34  L.  ed.  472,  10  Sup.  Ct  Rep.  990;  O'Dwy- 
er  V.  Northern  Market  Co,  24  App.  D,  C.  81;  Domer  v. 
District  of  Columbia,  21  App.  D.  C.  284;  Dotey  v.  Dis- 
trict of  Colvm,bia,  25  App.  D.  C.  232.  According  to 
the  undisputed  facts  the  dangerous  condition  of  the  side- 
walk under  this  viaduct  was  known  to  the  District  from  the 
'beginning.  It  was  its  duty,  therefore,  to  practise  reasonable 
care  in  the  exercise  of  its  powers  and  in  the  application  of  its 
resources,  to  render  this  sidewalk  reasonably  safe  for  public 
travel.  The  objectionable  condition  which  caused  the  accident 
was  not  the  result  of  a  sudden  storm  or  other  unforeseen  con- 
tingency. It  grew  out  of  a  construction  which  the  commission- 
ers questioned,  but  nevertheless  permitted  and  suffered  to  re- 
main for  several  years.  We  think  there  was  ample  evidence  to 
support  the  finding  against  the  District 

Whether  the  terminal  company  is  equally  responsible,  we  need 
not  determine,  since  the  question  is  not  before  us. 

Judgment  affirmed,  with  costs.  Affirmed. 

A  petition  for  the  allowance  of  a  writ  of  error  from  tiie  Su- 
preme Court  of  the  United  States  was  denied  by  the  court  of  ap- 
peals October  8,  1913. 
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PAnsNTB;     Ih'iwkeenoi;     Abandonmeitt  ;     RsDuonoir    lo    PBAcnoB; 

Diligence. 

1.  In  an  interference  proceeding  involving  an  exceedingly  technical  inven- 
tion, the  application  of  one  of  the  parties  will  he  assumed  to  disclose 
an  operative  device,  where  all  of  the  tribunals  of  the  Patent  Office, 
except  the  Examiner  of  Interferences,  so  held,  and  error  in  their 
conclusions  is  not  apparent,  especially  where  the  Primary  Examiner 
allowed  the  application  to  go  to  patent. 

&  A  finding  by  both  the  Examiner  of  Interference  and  the  Commissioner 
of  Patents  in  an  interference  case,  that  the  evidence  proved  con- 
ception on  the  part  of  the  senior  party  of  the  whole  of  the  apparatus 
in  question,  is  sufficient,  as  against  a  contention  that  he  was  the 
inventor  of  only  an  unimportant  part  of  the  invention,  and  that  some 
undisclosed  party  was  the  inventor  of  the  remainder,  where  the 
senior  party's  evidence  establishes  a  prima  facie  case,  and  there  is 
no  direct  proof  to  the  contrary,  or  any  claim  advanced  by  such 
third  person. 

t.  Lack  of  diligence  is  not  chargeable  against  one  of  the  parties  to  an 
interference  where  he  was  the  first  to  conceive  and  the  first  to 
reduce  to  practice. 

4.  An  intention  to  abandon  an  invention  is  not  shown  by  turning  the 
matter  over  to  the  patent  department  of  the  compay  by  which  the 
inventor  was  employed,  and  to  which  he  had  assigned  his  right,  and 
the  dropping  of  the  matter  from  his  mind,  although  there  was  a 
delay  of  nearly  three  years  in  the  filing  of  the  application,  where  he 
supposed  that  the  patent  department  would  look  after  the  patent, 
and  there  is  no  evidence  of  any  attempt  at  concealment.  (Distinguish- 
ing Mason  v.  Hepburn,  13  App.  D.  C.  86.) 

9.  The  burden  of  proof  of  intention  to  abandon  an  invention  is  upon  the 
party  attempting  to  show  the  abandonment. 

6.  Abandonment  of  an  invention  will  not  be  presumed,  but  must  be  strict- 

ly proven. 

7.  The  fact  that  one  who  first  conceived  an  invention,  but  delayed  reduc- 

ing it  to  practice,  was  spurred  to  activity  by  knowledge  of  the  entry 
V<^.  XL.— 37. 
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of  another  into  the  field,  does  not  subordinate  the  rights  of  the  first 
to  those  of  the  later  inyentor,  where  the  latter  was  not  the  first 
to  reduce  to  practice.  (Citing  Warner  v.  Smith,  IS  App.  D.  C.  Ill; 
Paul  V.  Johnson,  23  App.  D.  G.  187,  and  Ordbawel^  y.  OaUaher, 
39  App.  D.  C.  548.) 

Now  846.     Patent  Appeals.     Submitted  May  13,  1913.     Decided  June  %, 

1913. 

Heabing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  proceeding.  Affirmed. 

The  Court  in  the  opinion  stated  the  facts  as  follows: 

This  in  an  appeal  by  Albert  S.  Hubbard,  from  the  decision 
of  the  Commissioner  of  Patents  in  an  interference  proceeding 
awarding  priority  of  invention  to  appellee,  Ernst  J.  Berg,  the 
senior  party. 

The  invention  in  issue  is  defined  by  the  Board  of  Examiners- 
in-Chief  as  follows:  "The  invention  defined  by  the  counts  of 
this  interference  is  a  system  of  electrical  distribution  com- 
prising a  battery  and  booster  working  in  parallel  witib  a  main 
source  of  electrical  energy.  The  first  three  counts  are  not  specific 
as  to  the  character  of  the  main  source  of  electrical  energy, 
merely  defining  that  element  as  a  source  of  current,  whereas 
the  remaining  counts,  4  to  10,  inclusive,  specifically  define  the 
main  source  of  current  as  being  a  'rotary  converter.'  The  chief 
idea  of  the  invention  appears  to  be  the  provision  of  a  system 
in  which  the  main  source  of  current  shall,  for  light  loads,  carry 
all  of  the  load  and  charge  the  storage  battery;  in  which  for 
normal  or  immediate  loads  the  main  source  of  current  and  the 
battery  and  booster  shall  share  the  load,  and  in  which  for  ex* 
cessive  loads  the  main  source  of  current  shall  exclusively  carry 
the  excess,  the  battery  and  booster  furnishing  for  the  excessive 
load,  at  most,  only  a  predetermined  fixed  amount  of  current'' 

The  following  counts  are  sufficient  to  illustrate  the  invention 
for  the  purposes  of  this  appeal : 

^'1.  The  combination  of  a  source  of  current  having  a  main 
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field  windings  a  direct-current  distributing  circuit,  a  storage 
battery  connected  across  said  circuit,  a  booster  in  series  with 
said  battery,  and  an  auxiliary  winding  for  said  source  in  circuit 
with  said  booster,  said  winding  acting  to  strengthen  the  main 
field  in  case  of  li^t  load  on  the  distributing  circuit,  but  weak- 
ening said  field  in  case  of  a  heavy  load  on  said  distributing 
circuit." 

"6.  The  combination  with  an  alternating-current  supply 
system,  of  a  rotary  converter,  a  direct-current  distributing  sys- 
tem, a  storage  battery  connected  across  the  direct-current  mains, 
a  booster  in  series  with  said  battery,  and  an  auxiliary  field 
winding  on  the  rotary  in  circuit  with  said  booster,  said  winding 
acting  in  conjunction  with  the  main  field  when  the  battery  is 
charging,  and  in  opposition  when  the  battery  is  discharging." 

"8.  The  combination  with  a  rotary  converter,  of  a  storage 
battery  adapted  to  operate  in  parallel  therewith,  and  means  for 
causing  the  rotary  to  carry  all  excess  of  load  above  a  certain 
value." 

It  appears  from  the  record  that  appellee  conceived  and  dis- 
closed his  invention  in  November,  1904;  that,  while  there  is 
some  evidence  showing  that  appellant,  Albert  S.  Hubbard,  had 
a  conception  of  the  invention  about  the  same  time,  he  is  limited 
by  his  preliminary  statement  to  December,  1906,  and  that  nei- 
ther party  reduced  to  practice  except  by  the  filing  of  their 
applications  for  patent, — appellant's  on  February  10,  1909, 
and  appellee's  on  September  13,  1907,  upon  which  a  patent 
was  inadvertently  issued  on  April  6,  1909. 

Messrs.  Kenyan  &  Kenyan  for  the  appellant. 

Mr.  ThofMis  J.  Johnston  for  the  appellee. 

Mr.  A.  0.  Davis  also  for  the  appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court : 

Appellant  contends  that  the  device  disclosed  by  appellee  in 
1904  was  inoperative,  in  that  the  main  source  of  current  is  b 


Digitized  by 


Google 


$m  HUBBARD  V.  BEBO. 

Opinion  ol  the  Coort.  [4*  A^^ 

machine  haring  a  rising,  instead  of  a  dimming,  characteristic, 
and  can  therefore  avail  him  nothing.  All  of  the  tribunals  be- 
low, however,  held  that  the  invention  disdoeed  was  identical 
with  that  described  in  the  application  and  patent  No  motion  to 
dissolve  the  interference  was  made  by  appellant^  but  the  'Ex- 
aminer  of  Interferences  of  his  own  motion  considered  the  ques- 
tion of  the  inoperativeness  of  the  device  described  in  appellee's 
patent,  and  decided  in  favor  of  appellant  On  appeal  to  the 
Board  of  Examiners-in-Chief  this  decision  was  unanimously  re- 
versed, the  board  being  affirmed  on  appeal  to  the  Commissioner. 
This  invention  involves  an  extremely  technical  sci^ice,  and,  at 
most,  error  is  not  so  apparent  as  to  warrant  us  in  overturning 
not  only  the  decisions  of  the  two  appellate  tribunals  of  the  Pat- 
ent Office,  but  also  the  decision  of  the  Primary  Examiner,  one 
skilled  in  the  particular  art  to  which  this  invention  relatei*, 
who  must  have  considered  appellee's  application  to  disclose  an 
operative  device,  since  he  allowed  it  to  go  to  patent 

It  is  also  contended  by  counsel  for  appellant  that  the  testi- 
mony on  behalf  of  appellee  shows  that  he  was  but  the  inventor 
of  an  unimportant  portion  of  the  invention,  and  that  some  un- 
disclosed third  party  was  the  true  inventor  of  the  remainder. 
It  is  unnecessary  here  to  determine  whether  or  not  appellant 
is  in  a  position  to  raise  this  question.  The  Examiner  of  Inter- 
ferences and  the  Commissioner  both  held  the  evidence  proved 
conception  on  the  part  of  appellee  of  the  whole  apparatus  em- 
braced in  the  issue,  and  the  Board  of  Examiners-in-Chief  evi- 
dently did  not  regard  the  question  as  of  sufficient  importance 
to  consider  it.  An  examination  of  the  record  convinces  us  that 
appellee's  testimony  establishes  a  prima  facie  case,  which  is 
sufficient,  in  the  absence  of  any  direct  proof  to  the  contrary, 
or  any  claim  advanced  by  such  third  person. 

It  is  further  contended  by  counsel  for  appellant  that  appellee 
had  abandoned  his  invention,  and  was  only  spurred  to  activity 
when  he  learned  of  appellant's  entry  into  the  field.  Appellee  was 
undoubtedly  lacking  in  diligence,  but  this  is  not  chargeable 
against  him,  since  he  was  the  first  to  conceive  and  the  first  to  re- 
duce to  practice.  We  agree  with  the  Commissioner  that  the  facts 
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do  not  riiow  an  intention  to  abandon  the  invention.  Appellee 
turned  the  matter  over  to  the  patent  department  of  the  General 
Electric  Company,  by  which  he  was  employed,  and  to  which 
he  had  assigned  his  patent  rights.  While  it  is  true  that  he 
states  the  matter  dropped  out  of  his  mind,  yet  he  explains 
this  in  the  same  sentence  by  the  statement  that  he  ^'knew  the 
patent  department  would  look  after  their  patent  situations.'^ 
Abandonment  must  be  strictly  proved,  and  will  never  be  pre- 
sumed. The  burden  of  proof  is  on  appellant.  A  mere  delay 
in  the  filing  of  an  application  of  less  than  three  years  will  not 
alone  amount  to  abandonment  There  seems  to  have  been  no 
attempt  at  concealment,  since  the  invention  was  disclosed  not 
only  to  engineers  in  the  employ  of  the  General  Electric  Com- 
pany, but  also  to  others  not  connected  with  it. 

Ordinarily,  the  one  who  is  the  first  to  conceive  and  the  first 
to  reduce  to  practice  is  regarded  as  the  true  inventor.  An 
exception,  however,'  has  been  made  in  the  case  of  Mason  v. 
Hepburn,  13  App.  D.  C.  86,  relied  upon  by  appellant,  where 
one,  although  the  first  to  conceive  and  reduce  to  practice,  by 
concealing  and  suppressing  his  invention,  was  held  to  have 
abandoned  it,  and  to  be  subordinated  to  the  rights  of  one  who 
entered  the  field  in  good  faith  as  an  independent  inventor,  and 
was  the  first  to  give  the  completed  invention  to  the  world.  It 
is  the  spirit  and  intent  of  the  patent  laws  to  reward  the  one 
who  first  gives  the  public  the  benefit  of  his  invention  in  its 
completed  form,  and  this  will  be  done  unless  the  one  first  to 
conceive,  but  the  last  to  reduce  to  practice,  is  not  chargeable 
with  delay.  But  in  this  case  appellant  was  not  the  first  to 
give  the  invention  to  the  world.  His  application  for  patent 
was  not  filed  until  nearly  a  year  and  a  half  after  appellee's. 
Had  appellant  reduced  to  practice  before  appellee,  there  eonld 
be  no  question  of  his  right  to  a  patent,  since  appellee  was  not 
exercising  diligence  at  the  time  his  rival  entered  the  field.  On 
the  other  hand,  had  appellee  made  his  application  without 
knowledge  of  appellant's  efforts,  he  would  undoubtedly  be  en- 
titled to  prevail,  since  he  was  the  first  to  conceive  and  the  first 
to  reduce  to  practice,  and  his  want  of  diligence  would  become 
immaterial. 
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But  appellant  contends  that,  where  one  is  only  spurred  to 
activity  by  knowledge  of  the  entry  of  another  into  the  field, 
his  rights  become  subordinated  to  those  of  the  later  inventor, 
•even  though  the  latter  was  not  the  first  to  reduce  to  practice. 
To  sustain  this  contention,  it  would  be  necessary  to  hold  that 
the  rights  of  the  earlier  inventor  become  absolutely  forfeited 
at  the  date  he  receives  knowledge  of  the  other^s  subsequent  con- 
ception, without  regard  to  the  diligence  of  the  latter.  Thus, 
one,  because  of  his  delay,  would  be  totally  deprived  of  his  right 
to  a  patent  for  his  invention — the  incentive  offered  by  the 
patent  laws  to  induce  him  to  perfect  and  disclose  it — at  a 
time  when  there  is  no  assurance  that  his  rival  would  have  a 
^eater  regard  for  the  interests  of  the  public.  The  purpose 
of  the  patent  laws  is  to  secure  to  the  people  at  large,  in  return 
for  a  limited  monopoly,  the  fruits  of  inventive  genius,  without 
imreasonable  delay.  '*The  interests  of  the  public  are  there- 
fore the  primary  consideration,  and  to  these  the  privileges 
panted  to  inventors  are  secondary  and  subordinate.  *  *  * 
On  this  principle  the  inventor  is  required  to  be  diligent  in 
reducing  his  conception  or  invention  to  practice;  and  it  is 
usually  the  first  who  reduces  to  practice,  and  not  the  first  who 
•conceives,  that  is  entitled  in  law  to  be  regarded  as  the  inventor." 
Warner  v.  Smith,  13  App.  D.  C.  111. 

To  hold  that  the  earlier  inventor's  right  is  merely  suspended, 
to  be  revived  again  in  case  the  later  is  also  guilty  of  laches, 
is  equivalent  to  a  ruling  that  one  is  restricted  to  the  date,  as 
his  date  of  conception,  when,  after  delay,  he  re-enters  the  field 
and  begins  to  perfect  his  invention,  and  that,  from  that  time, 
it  is  a  race  of  diligence  between  the  two.  This  contention  was 
urged  in  the  case  of  Grdbowsky  v.  Gallaher,  39  App.  D.  C. 
548,  but  was  denied  upon  the  authority  of  the  case  of  Paul  v. 
Johnson,  23  App.  D.  C.  187.  In  the  latter  case,  Paul  was 
the  first  to  conceive,  but  the  last  to  reduce  to  practice,  being 
<»hargeable  with  negligence.  Johnson  conceived  before  Paul 
re-entered  the  field,  but  was  also  guilty  of  lack  of  diligence 
until  after  that  time.  The  court  said :  "It  is  urged  on  behalf 
of  Paul,  that  even  though  he  were  lacking  in  diligence  up  to 
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February  28,  1896,  the  time  when  he  commtinicated  with 
and  placed  the  matter  of  his  claim  to  invention  in  the  hands 
of  his  coimsel,  he  should,  nevertheless,  prevail  because  of  the 
alleged  lack  of  diligence  on  the  part  of  Johnson,  and  from 
which  time  Paul  had  become  active.  But  this  contention,  if 
sustained,  would  contravene  a  well-settled  principle  of  patent 
law.  As  well  said  by  the  Commissioner  in  his  opinion,  it  is 
a  fundamental  principle  of  patent  law  that  the  first  to  reduce 
to  practice  is  prima  facie  the  first  inventor  and  entitled  to  a 
patent.  Prior  to  the  act  of  July  4,  1836,  his  right  was  absolute 
and  subject  to  no  exception.  It  has  been  repeatedly  held  by 
the  Supreme  Court  of  the  United  States,  that  he  is  to  be  re- 
garded as  the  inventor  and  entitled  to  the  patent  who  first 
brought  the  machine  to  perfection  and  made  it  capable  of 
useful  operation.  The  first  and  only  exception  made  to  this  es- 
tablished rule  was  that  made  by  the  act  of  Congress  of  July  4, 
1836,  now  embodied  in  sec.  4920,  Revised  Statutes  of  the  Unit- 
ed States,  U.  S.  Comp.  Stat.  1901,  p.  3394,  wherein  it  is  pro- 
vided that  anyone  sued  for  infringement  of  a  patent  may  show 
'that  he  [the  plaintiff]  had  surreptitiously  or  unjustly  obtained 
the  patent  for  that  which  was  in  fact  invented  by  another,  who 
was  using  reasonable  diligence  in  adapting  and  perfecting  the 
same.'  Nothing  is  said  as  to  diligence  on  the  part  of  the  first 
to  reduce  to  practice,  and  no  lack  of  diligence  can  be  imputed 
to  him,  since  he  was  in  fact  the  first  to  give  the  invention  to 
the  public  by  a  reduction  to  practice.  The  principle  is  well 
and  clearly  stated  by  Judge  Taft,  in  delivering  the  opinion  of 
the  circuit  court  of  appeals  of  the  sixth  circuit  in  the  case  of 
Christie  v.  Seybold,  5  C.  C.  A.  33,  6  U.  S.  App.  520,  55  Fed. 
69.  In  that  case  the  judge  said:  The  diligence  of  the  first 
reducer  to  practice  is  necessarily  immaterial.  It  is  not  a  race 
of  diligence  between  the  two  inventors  in  the  sense  that  the 
right  to  the  patent  is  to  be  determined  by  comparing  the  dili- 
gence of  the  two,  because  the  first  reducer  to  practice,  no  mat- 
ter what  his  diligence  or  want  of  it,  is  prior  in  right,  unless  the 
first  conceiver  was  using  reasonable  diligence  at  the  time  of  the 
second  conception  and  the  first  reduction  to  practice.'  "    Appel- 
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lant  was  neither  the  first  to  conceive  nor  the  first  to  reduce  to 
practice. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed,  and 
the  clerk  is  directed  to  certify  these  proceedings  as  by  law  re- 
quired. 

A  motion  for  a  rehearing  was  overruled  October  8,  1913. 


RE  FERRES. 


Patents;  PATBNTABnjrr. 

Reinforcing  the  corners  of  a  box  made  of  corrugated  or  ceUular  paper 
board  by  tapes  glued  thereto,  and  re-enforcing  the  sides  by  strips 
of  wooden  veneer  secured  thereto  by  staples,  does  not  show  inTen- 
tion,  all  of  such  materials  being  well  known  in  the  paper  box  art, 
and  the  features  of  tapes  and  staples  being  shown  in  other  patents. 

No.  847.    Patent  Appeal.    Submitted  May  13,  1913.    Decided  June  2,  1913. 

Hbarinq  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  denying  an  application  for  a  patent.        Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  E.  Hibhen  and  Mr.  Oeorge  W.  Bea  for  the 
appellant. 

Mr.  Robert  P.  Whitehead  for  the  Commissioner  of  Patents. 

Mr.  Chief  Justice  Shepabd  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  by  JeflFrey  T.  Ferres  from  a  decision  of 
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ihe  CSommissioner  of  Patents  denying  an  application  for  a 
patent  having  the  three  following  claims : 

1.  A  box  or  box  lid  comprising  the  body  portion  A  having 
the  extensions  B  hinged  thereto,  said  portion  A  and  extensions^ 
B  being  made  of  double-faced  corrugated  paper  board,  and 
wood  veneer  stripe  secured  to  such  extensions  on  the  inner 
sides  thereof. 

2.  A  box  or  box  lid  comprising  the  body  portion  A  having 
the  extensions  B  hinged  thereto,  said  portion  A  and  extensions 
B  being  made  of  double-faced  corrugated  paper  board,  strength- 
ening strips  D  secured  to  the  inner  sides  of  such  extensions  and 
made  of  different  and  stiffer  material  than  said  board,  and 
tapes  C  for  holding  the  extensions  together  at  their  corners. 

3.  A  box  or  box  lid  comprising  the  body  portion  A  having^ 
the  extensions  B  hinged  thereto,  said  portion  A  and  extensions 
B  being  made  of  double-faced  corrugated  paper  board,  tapes 
C  for  holding  the  extension  together  at  their  corners,  wood 
veneer  strips  D  secured  to  the  inner  sides  of  such  extensions 
and  staples  "d"  extending  through  said  extensions  and  strips 
and  in  addition  at  the  corners  through  the  tapes. 

As  stated  by  the  Commissioner:  "The  structure  covered 
by  the  appealed  claims  is  a  box  or  cover  for  the  same,  consisting 
of  a  bottom  having  side  pieces  hinged  thereto  and  folded  up  so 
as  to  form  the  sides  of  the  box,  the  corners  being  reinforced  by 
tapes  glued  thereto  and  the  sides  being  reinforced  by  strips  of 
wooden  veneer,  secured  thereto  by  staples."  The  material  of 
the  box  is  known  as  corrugated  or  cellular  paper  board.  Patent- 
ability was  denied  on  references  to  a  number  of  other  patents, 
American  and  British. 

The  corrugated  paper  board  is  an  old  and  well-known  ma- 
terial used  for  boxes  and  protective  wrappings.  Ferres  himself 
has  a  patent,  issued  April  15,  1902,  for  a  shipping  package  con- 
sisting of  a  box  made  of  heavy  corrugated  paper  board,  pro- 
tected on  the  outside  by  wooden  slabs  forming  a  crate.  Maun- 
sell-Smyth  has  a  patent,  September  27,  1904,  for  boxes  made 
of  corrugated  paper  board,  folded  in  a  peculiar  fashion.  A 
patent  to  Forsyth,  August  8,  1893,  shows  a  box  of  stiff  paper 
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•cardboard,  the  sides  of  which  are  reinforced  bj  strips  of  like 
material.  Heston's  patent,  June  19,  1883,  shows  the  box  and 
box  lid  or  cover  with  the  comer  adhesive  tapes.  The  appli- 
cant's contention  that  there  is  a  patentable  difference  between 
his  wooden  veneer  strips  used  for  reinforcing,  and  the  card- 
board strips  of  Forsyth,  used  for  the  same  purpose,  was  con- 
sidered by  each  tribunal  of  the  OflSce  and  denied.  The  Primary 
Examiner  said :  "So  far  as  invention  is  concerned,  it  is  imma- 
terial whether  these  stiffening  strips  are  of  pasteboard,  card- 
board or  of  wood  veneer ;  all  of  these  materials  being  well  known 
in  the  paper  box  art,  and  the  use  of  any  one  or  all  of  them 
wherever  desired  involves  nothing  more  than  a  mere  selection 
or  choice."  We  concur  in  this  conclusion,  and  do  not  find  it 
necessary  to  discuss  the  cases  cited  relating  to  invention  claimed 
in  a  substitution  of  materials.  Conceding  that  invention  may 
be  found  in  a  new  structure  involving  a  readjustment  of  ma- 
terials by  which  new  and  useful  results  are  obtained,  or  in  the 
substitution  of  one  material  by  another  possessing  an  additional 
quality,  which  produces  a  new  and  useful  result;  yet  the  facts 
of  this  case  do  not  call  for  the  application  of  the  principle. 
Grant  that  the  Forsyth  strips  of  cardboard  are  not  so  strong 
as  the  wood  strips  of  the  applicant,  still  they  are  intended  to 
answer  and  do  answer  the  same  general  purpose.  While 
Forsyth's  strips  are  of  ordinary  cardboard,  it  would  not  in- 
volve invention  to  substitute  strips  made  of  compressed  paper, 
"which  latter  may  be  of  greater  strength  and  resistance  than 
wood.  A  box  maker  desiring  to  secure  greater  strength  for 
his  boxes  might  reinforce  them  with  metal  strips  secured  to  the 
sides  of  the  box  in  the  same  way;  but  the  selection  would  not 
constitute  invention.  The  selection  of  the  one  or  the  other 
material  to  answer  a  given  purpose  is  a  matter  of  choice,  not 
invention.  Claim  2  calls  for  the  same  construction,  but  the 
strips  are  not  limited  to  wood  veneer  as  in  claim  1,  calling  in- 
stead for  "different  and  stiffer  material  than  said  boards;" 
and  adding  thereto  "tapes  for  holding  the  extensions  together 
at  the  comers."  The  additional  feature  of  the  tapes  is  found 
in  Heston's  patent.    The  additional  element  of  claim  3,  namely, 
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securing  the  strips  by  means  of  staples,  is  shown  in  another 
patent,  and  is,  moreover,  nothing  more  than  an  ordinary  me- 
•chanical  contrivance.  The  combination  of  old  elements  pro- 
duces no  new  or  diflFerent  result. 

There  was  no  error  in  refusing  the  patent,  and  the  decision 
is  affirmed.  The  decision  will  be  certified  to  the  Commissioner 
of  Patents.  Affirmed. 


TALTY  V.  TALTY. 


DOWEB;   RbMAINDEBS. 

1.  The  common-law  rule  that  a  widow  is  not  entitled  to  dower  in  lands 

to  which  her  husband  had  a  remainder  in  fee,  if  he  predeceased 
the  life  tenant,  is  not  changed  by  Code  sec.  1158  (31  Stat,  at  L. 
1375,  chap.  854),  which  provides  that  a  widow  shall  be  entitled  to 
dower  in  lands  held  by  equitable  as  well  as  legal  title  in  the  hus- 
band at  any  time  during  the  coverture,  whether  held  by  him  at 
the  time  of  his  death  or  not,  so  as  to  entitle  the  widow  of  a  re- 
mainderman to  dower  in  lands  held  by  a  life  tenant  at  the  time  of 
the  decease  of  the  remainderman. 

2.  Code  sec.   1029    (31  Stat,  at  L.   1352,  chap.   854),  providing  that  no 

expectant  estate  can  be  defeated  or  barred  by  an  alienation  or  other 
act  of  the  owner  of  the  intermediate  estate,  nor  by  any  destruction 
of  such  precedent  estate  by  disseisin,  forfeiture,  surrender,  merger 
or  otherwise,  etc.,  is  not  applicable  to  remainders,  so  as  to  entitle 
a  widow  to  dower  in  lands  to  which  her  husband  had  a  remainder 
in  fee,  but  which  were  held  by  the  life  tenant  at  the  time  of  the 
death  of  the  remainderman. 

3.  Code  sec.  1030,  which  provides  that  ''expectant  estate  shall  be  descend- 

ible, devisable,  and  alienable  in  the  same  manner  as  estates  in  pos- 
session,'' does  not  change  the  common-law  rule  so  as  to  entitle  the 
widow  of  a  remainderman  to  dower  in  an  estate  in  remainder  held 
by  the  life  tenant  at  the  time  of  the  death  of  the  remainderman. 

No.  2524.     Submitted  May  14,  1913.     Decided  June  2,  1918. 
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Heabtko  on  an  appeal  from  an  order  of  the  Supreme  Court 
of  the  District  of  Columbia  denying  a  claim  of  dower  in  an 
award  made  in  a  condemnation  proceeding.  Affirmed, 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  by  Virginia  Talty  from  an  order  denying 
a  claim  of  dower  in  an  award  made  in  a  condemnation  proceed- 
ing. 

John  K  Talty  died  January  25,  1892,  leaving  a  widow, 
Elizabeth  It  Talty,  and  three  children,  Robert  C,  Albert  W., 
and  Richard  C.  R.  Talty.  John  E.  Talty  left  a  will  devising 
and  bequeathing  to  his  widow  his  entire  estate  for  life,  subject 
to  some  small  charges,  and  providing:  "At  the  death  of  my 
said  wife  my  said  estate  shall  be  divided  equally  between  my 
children,  Robert  C.  Talty,  Albert  W.  Talty,  and  Richard  C. 
R.  Talty,  share  and  share  alike."  Part  of  the  estate  consisted 
of  parts  of  squares  634  and  685  in  the  city  of  Washington, 
proceedings  to  condemn  which  to  public  use  were  instituted  on 
behalf  of  the  United  States  in  October,  1911.  On  the  hearing 
before  the  commissioners  appointed  to  appraise  the  value  of 
the  land,  it  was  agreed  by  all  parties  at  interest  that  the  award 
should  be  made  in  one  sum,  leaving  the  matter  of  division  be- 
tween the  parties  claiming  to  the  final  determination  of  the 
court.  The  award  in  gross  was  $63,015.  On  motion  to  deter- 
mine the  interests  of  the  several  claimants,  the  following  facts, 
in  addition  to  those  above  stated,  were  agreed  upon :  The  life 
tenant  is  alive.  Albert  W.  Talty  died  intestate  after  1902, 
leaving  a  widow,  who  still  lives,  but  no  child.  Richard  C. 
R.  Talty  died  intestate  December  25,  1908,  leaving  a  widow, 
Virginia  Talty,  to  whom  he  was  married  in  1906.  He  left  no 
children.  The  widow  survives  and  claims  a  dower  interest  in 
her  husband's  interest  in  the  land.  She  is  between  thirty-five 
and  forty  years  of  age,  and  the  life  tenant  is  between  sixty- 
seven  and  seventy-two  years  of  age.  Upon  hearing,  the  court 
entered  an  order  denying  that  the  widow,  Virginia  Talty,  is 
entitled  to  dower  in  any  portion  of  the  award,  and  ordering 
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payment  of  the  same  to  said  Elizabeth  R.  Talty  and  Robert  0. 
T1JI7  by  warrant  drawn  to  their  joint  order. 

Mr.  Fred  O.  Coldren  and  Mr.  A.  Leftwich  Sinclair  for  the 
iippellant 

Mr.  J.  J.  Darlington  and  Mr.  W.  C.  Sullivan  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Shepabo  delivered  the  opinion  of  the 
•Court: 

By  the  rule  of  the  common  law  a  widow  is  not  entitled  to 
•dower  in  lands  to  which  the  husband  has  a  remainder  in  fee  if 
the  remainderman  predecease  the  life  tenant,  which  is  the  case 
here,  for  the  reason  that  the  remainderman  had  neither  seisin 
in  deed  nor  in  law.  Seisin  in  deed  is  the  actual  possession; 
^isin  in  law  is  the  right  to  immediate  possession;  neither  of 
which  the  remainderman  has  during  the  life  of  the  tenant. 

This  is  conceded  by  the  appellant,  but  it  is  contended  on  her 
behalf  that  this  rule  of  the  common  law  has  been  changed  by 
the  Code. 

The  first  section  relied  on  is  1158  (31  Stat,  at  L.  1876,  chap. 
554),  which  is  contained  in  chapter  xxxiii.,  treating  of  husband 
and  wife.  It  reads  as  follows:  "Dower. — A  widow  shall  be 
entitled  to  dower  in  lands  held  by  equitable  as  well  as  legal 
title  in  the  husband  at  any  time  during  the  coverture,  whether 
held  by  him  at  the  time  of  his  death  or  not,  but  such  right  of 
dower  shall  not  operate  to  the  prejudice  of  any  claim  for  the 
purchase  money  of  such  lands  or  other  lien  on  the  same." 

At  common  law  dower  was  limited  to  land  whereof  the  hus- 
band had  the  legal  title.  To  remedy  what  was  considered  a 
defect  of  the  common  law  as  applied  to  modem  conditions,  the 
section  expressly  extended  dower  to  lands  held  by  equitable 
title  also. 

The  contention  that  the  effect  of  this  section  was  also  to  ex- 
tend dower  to  remainders  where  there  is  neither  possession  nor 
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right  of  possession  in  the  remaindennan,  and  thus  work  a  fur- 
ther change  in  the  common  law,  is  founded  on  the  meaning 
ascribed  to  the  word  "held,"  therein  used.  The  argument  is 
that  a  remainder  being  an  estate  of  inheritance,  the  remainder^ 
man  held  the  legal  title  thereto,  though  not  entitled  to  the 
actual  possession  at  the  time  of  his  death.  Without  following 
this  argument,  which  is  ably  presented  in  detail,  we  think  it 
suflBcient  to  say  that  we  are  not  impressed  with  the  soundness  of 
its  conclusion.  Considering  the  plainly  expressed  intention  of 
the  section,  we  would  not  be  justified  in  giving  the  word  relied 
on — not  an  unusual  or  inappropriate  one  for  that  purpose — 
a  construction  that  would  accomplish  the  additional  purpose. 
It  is  more  reasonable  to  suppose  that,  had  the  framers  of  the 
section  intended  a  further  change  of  the  common  law,  this  in- 
tention would  not  have  been  left  to  rest  upon  this  slender  foun- 
dation, but  would  have  been  more  plainly  expressed. 

Sections  1029  and  1030  (31  Stat,  at  L.  1362,  chap.  854)  are 
also  relied  on  by  the  appellant  as  entitling  the  widow  to  dower 
in  an  estate  in  remainder.  Section  1029  provides  that  no  ex- 
pectant estate  can  be  defeated  or  barred  by  any  alienation  or 
other  act  of  the  owner  of  the  intermediate  estate,  nor  by  any 
destruction  of  such  precedent  estate,  by  disseisin,  forfeiture, 
surrender,  merger,  or  otherwise,  etc.:  and  sec.  1030  provides 
that  "expectant  estates  shall  be  descendible,  devisable,  and  alien- 
able in  the  same  manner  as  estates  in  possession." 

Section  1029  relates  to  expectant  estates  in  their  proper,  le- 
gal sense.  It  is  not  applicable  to  vested  remainders,  for  those 
were  never  subject  to  be  defeated  by  alienation  or  other  act  of 
the  owner  of  the  intermediate  or  precedent  estate.  Nor  did 
such  estates  require  the  aid  of  sec.  1030  to  become  "descend- 
ible, devisable,  or  alienable  in  the  same  manner  as  estates  in 
possession."  See  Hayes  v.  Huddleson,  ante,  183.  But  without 
regard  to  this  view,  we  cannot  construe  the  words,  "alienable 
in  the  same  manner  as  estates  in  possession,"  as  meaning,  "al- 
ienable subject  to  the  wife's  dower,  unless  she  joined  in  the 
conveyance,"  according  to  the  contention  of  the  appellant. 
Dower  is  not  an  estate  until  assigned,  but  a  chose  in  action. 
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The  foregoing  sections  are  found  in  chapter  xxiv.,  sub.  chap. 
Ij  of  the  Code  relating  to  estates,  in  which  dower  is  not  once 
mentioned.  As  was  said  in  discussing  the  construction  of  sec. 
1168,  it  ought  not  to  be  supposed  that  it  was  intended  by  the^ 
use  of  terms  appropriate  to  the  subject-matter  expressly  pro- 
vided for,  to  effect  a  change  in  the  rules  of  the  conmion  law  re- 
lating to  a  different  subject-matter.  The  construction  contend- 
ed for  is  a  strained  one,  the  adoption  of  which  would  set  a  dan- 
gerous precedent  in  the  construction  of  our  statutes. 

We  are  of  the  opinion  that  the  decree  is  right,  and  it  is  af- 
firmed, with  costs.  Affirmed. 


MOORE  V.  UNITED  STATES  EX  REL.  CHOTT. 


Patents;  Appeal  and  Erbob;  Mandamus. 

1.  The  finding  of  the  Board  of  Examiners-in-Chief   reversing  a  decision 

of  the  Primary  Examiner,  and  sustaining  claims  for  a  patent,  is  not 
binding  upon  the  Commissioner  of  Patents,  so  as  to  deprive  him  of  the 
general  power  conferred  upon  him  by  United  States  Revised  Stat, 
flee.  4893,  U.  S.  Comp.  Stat.  1901,  p.  3384,  to  satisfy  himself  before 
issuing  a  patent,  "that  the  claimant  is  justly  entitled  to  a  patent 
under  the  law."  (Citing  Re  Draicbaugh,  9  App.  D.  C.  219;  Re 
Locke,  17  App.  D.  C.  314;  Podlesak  v.  Mclnnemey,  26  App.  D.  C. 
399;  8ahey  v.  Holsclaw,  28  App.  D.  C.  65;  and  Moore  v.  Heany,  34 
App.  D.  C.  31.) 

2.  An  appeal  to  this  court  will  lie  by  one  whose  claim  to  letters  patent  has 

been  rejected  by  the  Commissioner  of  Patents,  after  its  allowance 
by  the  Examiners-in-Chief.  (Citing  Re  Mygatt,  26  App.  D.  C. 
366;  General  R,  Signal  Co,  v.  Thulleny  32  App.  D.  C.  575;  Moore  v. 
Heany,  34  App.  D.  C.  31;  Oosper  v.  GoW,  36  App.  D.  C.  302;  Re 
Selden,  36  App.  D.  C.  428;  and  Netc  Departure  Mfg.  Co.  v.  Robinson, 
39  App.  D.  C.  504.) 

3.  One  whose  claim  to  letters  patent  has  been  denied  by  the  Commissioner 

of  Patents  cannot  complain  that  his  remedy  of  right  to  appeal  to- 
this  court  was  not  pointed  out  to  him,  where  the  decision  of  the 
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Commisflioner  eoncludes  as  follows:  '^Appeal  from  this  decision  to 
the  court  of  appeals  should  be  taken,  if  at  all,  within  the  time  pre- 
scribed by  the  rules  of  that  court." 

4.  Mandamus  can  neither  be  substituted  for  the  remedj  offered  by  ap- 
peal in  case  of  the  rejection  by  the  Commissioner  of  Patents  of  a 
claim  for  letters  patent,  nor  can  it  be  invoked  for  the  purpoae  of 
reviewing  and  controlling  the  action  of  the  Commissioner  in  such 
a  case. 

No.  253«.     Submitted  May  15,  1013.    Decided  June  2,  1013. 

Hearing  on  an  appeal  by  the  respondents,  the  Commission- 
•er  of  Patents,  and  one  of  the  examiners  of  the  Patent  Office, 
from  a  judgment  of  the  Supreme  Court  of  the  District  of 
Columbia  directing  the  issuance  of  the  writ  of  mandamus  com- 
manding them  to  issue  letters  patent  to  the  relator.     Reversed. 

The  Court  in  the  opinion  stated  the  facts  as  follows : 

This  is  an  appeal  by  E.  B.  Moore,  the  Commissioner  of 
Patents,  and  A.  G.  Wilkinson,  one  of  the  Examiners  of  the 
Patent  Office,  as  joint  respondents,  from  the  judgment  of  the 
supreme  court  of  the  District  of  Columbia  ordering  the  issuance 
of  a  writ  of  mandamus  to  compel  them  to  issue  a  patent  to  re- 
lator Edward  L.  Chott. 

It  appears  that  relator  applied  for  letters  patent  for  allied 
improvements  in  dental  broach  holders.  The  claims  were 
rejected  by  the  Primary  Examiner,  from  whose  decision  relator 
appealed  to  the  Board  of  Examiners-in-Chief.  The  board  re- 
versed the  Primary  Examiner,  and  sustained  the  claims.  Act- 
ing by  authority  of  the  Commissioner,  the  Primary  Examiner 
made  an  additional  investigation,  and  cited  to  the  Commissioner 
additional  patents  showing  the  alleged  invention  to  be  old. 
Whereupon  the  Commissioner  personally  took  up  the  case,  and 
approved  the  action  of  the  Primary  Examiner.  He  did  not, 
however,  finally  reject  the  claims,  but  asserted  in  a  communi- 
cation to  relator  his  authority  to  review  the  case  personally, 
although  it  had  been  acted  upon  favorably  by  the  Board  of 
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ExaminerB-in-Chief.  He  notified  relator  that  on  May  8,  1912, 
a  hearing  would  he  had  upon  the  patentability  of  his  claima 
over  the  prior  art.  Relator  appeared  by  bjrief,  contesting  the 
authority  of  the  Commissioner  to  withhold  the  application  from 
issue  after  a  favorable  decision  from  the  Board  of  Examiners- 
in-Chief.  The  Commissioner,  in  a  carefully  considered  opin- 
ion on  the  merits  of  relator's  alleged  invention,  decided  that 
relator  was  not  entitled  to  a  patent,  and  finally  disallowed  the 
claims. 

Mr.  Webster  8.  Ruckman  for  the  appellants. 

Mr.  JoshAia  R.  H.  Potts  for  the  Appellee. 

Mr.  Justice  Van  Orsdel  delivered  the  opinion  of  the  Court: 

The  questions  presented  are  whether  the  decision  of  the  Board 
of  Examiners-in-Chief  was  binding  upon  the  Commissioner  to 
the  extent  that  nothing  remained  for  him  to  do  except  to  per- 
form the  mere  ministerial  act  of  issuing  the  parent.  If  this 
contention  is  correct,  it  disposes  of  the  case ;  but  if  not  correct, 
the  further  question  arises  whether  the  official  action  of  the 
Conmiissioner  constituted  such  a  final  order  as  would  have 
entitled  relator  to  prosecute  an  appeal  to  this  court. 

The  jurisdiction  of  the  Conmiissioner  of  Patemts  is  defined 
by  statute  in  the  Revised  Statutes  of  the  XJniied  States,  as 
follows : 

"Sec.  481.  The  Commissioner  of  Patents,  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  shall  superintend  or  per- 
form all  duties  respecting  the  granting  and  issuing  of  patents 
directed  by  law ;  and  he  shall  have  charge  of  all  books,  records, 
papers,  models,  machines,  and  other  things  belonging  to  the 
Patent  Office." 

"Sec.  483.  The  Commissioner  of  Patents,  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  may,  from  time  to 
time,  establish  regulations  not  inconsistent  with  law,  for  the 
Vol.  XL.--38. 
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conduct  of  proceedings  in  the  Patent  Office/'  [U.  S.  Comp. 
Stat.  1901,  pp.  271,  272.] 

'^Sec.  4883.  All  patents  shall  he  issued  in  the  name  of  the 
United  States  of  America,  under  the  seal  of  the  Patent  Office, 
and  shall  be  signed  by  the  Secretary  of  the  Interior  and  counter- 
signed by  the  Ccwnmissioner  of  Patents,''  etc.  [XT.  S.  Comp. 
Stat.  1901,  p.  38,81.] 

^^Sec.  4893.  On  the  filing  of  any  such  application  and  the 
payment  of  the  fees  required  by  law,  the  Commissioner  of 
Patents  shall  cause  an  examination  to  be  made  of  the  allied 
new  invention  or  discovery;  and  if,  on  such  examination,  it 
shall  appear  that  the  claimant  is  justly  entitled  to  a  patent 
under  the  law,  and  that  the  same  is  sufficiently  useful  and  im- 
portant, the  Commissioner  shall  issue  a  patent  therefor."  [U. 
S.  Comp.  Stat.  1901,  p.  3384.] 

"Sec.  4903;.  Whenever,  on  examination,  any  claim  for  a 
patent  is  rejected,  the  Commissioner  shall  notify  the  applicant 
thereof,  giving  him  briefly  the  reasons  for  such  rejection,"  etc 
[U.  S.  Comp.  Stat.  1901,  p.  3389.] 

The  jurisdiction  of  the  Board  of  Examiners-in-Chief  is  con- 
ferred by  sec.  4-^2,  Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  272, 
as  follows :  ^^The  Examiners-in-Chief  shall  be  persons  of  compe- 
tent legal  knciwledge  and  scientific  ability,  whose  duty  it  shall 
be,  on  the  written  petition  of  the  appellant,  to  revise  and  de- 
termine upon  the  validity  of  the  adverse  decisions  of  Examiners 
upon  applications  for  patents  and  for  reissues  of  patents  and 
in  interference  cases ;  and  when  required  by  the  Commissioner, 
they  shall  heixr  and  report  upon  claims  for  extensions,  and  per- 
form such  other  like  duties  as  he  may  assign  them." 

It  will  be  ctbserved  that  nothing  appears  in  the  act  conferring 
jurisdiction  upon  the  Board  of  Examiners-in-Chief  in  any  way 
depriving  tho  Commissioner  of  the  general  power  conferred 
upon  him  by  law  to  satisfy  himself  before  issuing  a  patent  "that 
the  claimant  is  justly  entitled  to  a  patent  under  the  law."  Un- 
questionably., the  decision  of  the  Board  of  Examiners-in-Chief, 
when  favoraWe  to  the  claimant,  is  final,  unless  the  Commission- 
er, in  the  exercise  of  his  general  supervisory  power,  has  author- 
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ity,  upon  his  own  independent  investigation,  to  determine  fi- 
nally whether  a  patent  shall  issue.  The  same  would  be  true  of 
a  decision  by  the  Primary  Examiner  in  favor  of  an  applicant. 
When  an  application  is  made  for  a  patent,  it  is  the  duty  of  the 
Commissioner  to  cause  an  examination  to  be  made,  and  "if,  on 
such  examination,  it  shall  appear  that  the  claimant  is  justly 
entitled  to  a  patent  under  the  law^  and  that  the  same  is  sui 
ficiently  useful  and  important,  the  Commissioner  shall  issue  & 
patent  therefor.''  The  examination  here  required  to  be  made 
may  or  may  not  lead  to  an  appeal  to  the  Board  of  Examiners- 
in-Chief ,  but  whether  it  does  or  not,  in  order  to  determine  that 
a  patent  should  issue,  when  it  ultimately  comes  back  to  the  Com- 
missioner after  the  examination  ordered  under  the  statute  has 
been  made,  he  may,  upon  inspection  and  review  of  the  examina- 
tion made  pursuant  to  his  order,  find  that  the  alleged  inven- 
tion is  neither  novel  nor  meritorious.  In  such  a  case  he  would 
not  be  bound  to  violate  his  official  obligation.  There  is  nothing 
in  the  law  to  prevent  him  from  exercising  this  supervision. 

Considering  this  subject,  the  court  in  Hull  v.  Commissioner 
of  Patents,  2  MacArth.  90,  said :  "Had  Congress  intended  that 
the  decision  of  the  Examiners,  when  favorable  to  the  applicant, 
should  be  final  and  conclusive,  we  would  suppose  so  great  an 
anomaly  in  executive  administration  would  have  been  intro- 
duced into  the  law  by  the  use  of  terms  of  the  clearest  import. 
A  certified  copy  of  the  decision  would  have  been  a  mandate  to 
the  Commissioner,  requiring  him  to  issue  the  patent  by  authori- 
ty, it  might  be,  of  a  second  Assistant  Examiner,  who  had  been 
appointed  at  his  instance,  and  subject  to  removal  in  the  like 
manner." 

In  the  same  case,  the  court,  referring  to  sec.  4915,  Rev.  Stat^ 
U.  S.  Comp.  Stat  1901,  p.  3392,  where  an  aggrieved  party, 
when  a  patent  is  refused  by  the  Commissioner  of  Patents  or  this 
court,  may  go  into  a  court  of  equity,  said :  "This  section  recog- 
nizes the  authority  of  the  Commissioner  to  withhold  a  patent  in 
any  case,  for  any  reason  satisfactory  to  himself;  it  shows  that 
the  decisions  of  the  Examiners  are  in  no  case  obligatory  as  to 
his  action.  In  that  it  supplies  a  remedy  imder  which  his  judg- 
ment in  withholding  a  patent  may  be  revised,  it  is  decisive 
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against  a  remedy  by  mandamus  applied  for  in  the  present  in- 
stance; for  thb  writ  will  not  lie  where  the  law  famishes  the 
party  with  any  other  adequate  specific  remedy." 

In  ex  parte  cases,  the  public  is  represented  by  the  Commis- 
sioner. No  right  of  appeal  is  provided  from  the  decbion  of  the 
Primary  Examiner  or  the  Board  of  Examiners-in-Chief  in  be- 
half of  the  public.  It  cannot  be  that  one  or  both  of  these  tribu- 
nals is  given  final  jurisdiction  to  an  extent  which  forbids  any 
review  by  the  Commissioner ;  for  appeal  only  lies  from  the  ac- 
tion of  the  Commissioner,  when  the  Commissioner,  as  the  execu- 
tive head  of  the  bureau,  has  been  satisfied  that  an  error  has 
been  committed  by  which  the  public  will  be  damaged.  In  the 
•case  of  Re  Drawhaiigh,  9  App.  D.  C.  219,  Chief  Justice  Alvey, 
speaking  for  the  court,  said :  'The  patent  should  not  issue  as 
an  experiment  upon  the  public,  nor  to  embarrass  or  infringe 
the  use  of  other  inventions  having  just  priority.  To  every  ap- 
plication for  a  patent  the  public  is  a  party  in  an  important  sense, 
more  than  that  of  mere  formal  grantor.  It  is  substantially  in- 
terested in  preventing  the  people  from  being  harassed  by  the 
claims  of  a  monopoly,  when  in  fact  there  may  be  no  just  grounds 
for  such  claims.  It  is  the  duty  of  the  Commissioner  of  Patents, 
representing  the  public,  and  also  the  private  rights  of  the  in- 
ventor involved  in  the  pending  application,  as  well  as  all  other 
inventors  having  the  sanction  of  the  Patent  Office,  to  see  that 
entire  justice  be  done  to  all  concerned.  The  law  has  provided 
certain  official  agencies  to  aid  and  advance  the  work  of  the  Pat- 
ent Office,  such  as  the  Primary  Examiners,  the  Examiners  of 
Interferences,  and  the  Examiners-in-Chief;  but  they  are  all 
4Subordinate,  and  subject  to  the  official  direction  of  the  Commis- 
sioner of  Patents,  except  in  the  free  exercise  of  their  judgments 
in  the  matters  submitted  for  their  examination  and  determina- 
tion. The  Commissioner  is  the  head  of  the  bureau,  and  he  is 
responsible  for  the  general  issue  of  that  bureau.  If,  therefore, 
there  be  any  substantial,  reasonable  ground  within  the  knowl- 
edge or  cognizance  of  the  Commissioner  why  the  patent  should 
not  issue,  whether  the  specific  objection  be  raised  and  acted 
upon  by  the  Examiners  or  not,  it  is  his  duty  to  refuse  the  pat- 
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ent;  and  especially  is  it  so  when  the  Primary  Examiner  and 
the  Examiners-in-Chief  have  foimd  such  ground  for  refusal  to 
exist,^'  This  general  supervisory  power  of  the  Commissioner 
has  been  upheld  by  this  court  in  numerous  cases.  Podlesdk  v. 
Mclnnemey,  26  App.  D.  C.  399 ;  Sohey  v.  Hohclaw,  28  App. 
D.  C.  65 ;  Moore  v.  Heany,  34  App.  D.  C.  31 ;  Re  Locke,  17 
App.  D.  C.  314;  United  States  ex  rel.  Hoe  v.  Bviterworth,  3 
Mackey,  229,  112  U.  S.  60,  28  L.  ed  666,  6  Sup.  Ct  Kep.  26, 

This  brings  us  to  the  remedy.  We  are  of  opinion  that  relator 
had  a  right  of  appeal  to  this  court  from  the  decision  of  the  Com- 
missioner. Eelator  cannot  complain  that  this  remedy  was  not 
pointed  out  to  him,  for  the  decision  of  the  Commissioner  con- 
cludes as  follows:  "I  am  clearly  of  the  opinion  that  the  appli- 
cation states  nothing  upon  which  a  patent  can  properly  be  based. 
The  claims  are  therefore  rejected  and  a  patent  refused.  Appeal 
from  this  decision  to  the  court  of  appeals  should  be  taken,  if  at 
all,  within  the  time  prescribed  by  the  rules  of  that  court.'^ 

The  right  of  appeal  granted  by  sec.  4911,  Eev.  Stat  U.  S^ 
Comp.  Stat.  1901,  p.  3391,  is  very  broad,  and  embraces  every 
application  for  patent,  "except  a  party  to  an  interference''  who 
"is  dissatisfied  with  the  decision  of  the  Commissioner."  We 
have  held  this  to  include  any  official  action  of  the  Conmiissioner 
which  was  decisive  of  ah  applicant's  right  to  a  patent,  or  which, 
in  effect,  operated  as  a  rejection  of  the  claims  of  the  application. 
In  the  case  of  Re  Mattvllath,  38  App.  D.  C.  497,  the  court, 
speaking  through  its  chief  justice,  said :  "The  right  to  appeal . 
from  a  final  decision  of  the  Commissioner  of  Patents  is  de- 
terminable by  its  substance  and  effect,  rather  than  its  form. 
Moore  v.  Heany,  34  App.  D.  C.  31-39 ;  Re  Selden,  36  App.  D. 
C.  428-431.  The  appeal  in  Selden's  Case  was  from  a  decision 
holding  that  the  application  had  been  abandoned  for  lack  of 
prosecution  within  two  years.  The  right  to  appeal  was  main- 
tained. Discussing  the  point,  Mr.  Justice  Robb,  delivering  the 
opinion  of  the  court,  said :  The  question  is  whether  the  strik- 
ing down  of  an  application  on  the  ground  of  abandonment 
amounts  to  a  rejection  of  the  claims  thereof,  within  the  meaning 
of  the  statute.     Of  course,  if  such  action  on  the  part  of  the 
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Oommisnoner  is  in  effect  a  rejection  of  die  claima  of  the  appli- 
cation,  the  court  will  look  to  such  result  rather  than  to  the  man- 
ner in  which  it  is  reached.  Substance  should  never  be  sacri- 
ficed to  form/  "  See  also  iJtf  Mygait,  26  App.  D.  C.  366 ;  Cas- 
per V.  Gold,  36  App.  D.  C.  302 ;  General  R.  Signal  Co.  v.  Thvl- 
len,  32  App.  D.  C.  576 ;  New  Deparhure  Mfg.  Co.  v.  Robinson, 
39  App.  D.  C.  504. 

Mandamus  cannot  be  substituted  for  the  remedy  afforded  by 
appeal.  Neither  can  it  be  invoked  for  the  purpose  of  reviewing 
or  controlling  the  action  of  the  Conmiissioner  in  refusing  to 
issue  relator  a  patent.  The  judgment  is  reversed,  with  costs, 
and  cause  remanded  for  further  proceedings.         Reversed, 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States 
iras  granted  June  11;  1913. 


FIELD  V.  COLMAN. 


Patents;    Intkbterbnce;    Reduction   to  Pbactiok;    Sucoessivb   Appu- 

CATIONS;    CONTINUITY;    ABANDONMENT;    REVIVAL;    APPEAL   AND   EbBOB. 

1.  The  principle  of  continuity  may  be  applied  to  successive  applications  for 

letters  patent  on  the  same  generic  invention,  although  the  specific 
disclosures  of  each  may  be  paten tably  different,  so  as  to  permit  the 
applicant  to  claim  the  date  of  the  first  application  as  his  date  of 
constructive  reduction  to  practice,  where  each  new  application  was 
filed  before  the  preceding  one  was  abandoned,  and  alleged  that  it 
embodied  the  same  subject-matter  as  the  one  for  which  it  was  sub- 
stituted.    (Following  Lotterhand  v.  Hanson,  23  App.  D.  C.  372.) 

2.  Lack  of  operativeness  in  a  device  as  disclosed  in  an  application  for  a 

patent  will  not  be  found  on  appeal  in  an  interference  case,  where 
no  evidence  was  taken  upon  the  point,  and  there  is  nothing  in  the 
record  to  justify  overruling  the  contrary  holding  of  the  experts  of 
the  Patent  Office. 
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3.  An  order  of  the  CommiBsioner  of  Patents  reviTing,  upon  a  showing 
of  unavoidable  delay,  an  application  for  a  patent  and  allowing  an 
amendment  thereto,  under  Reprised  Statutes,  sec.  4804,  U.  8.  Gomp. 
Stat.  1901,  p.  3384,  which,  afi  amended,  provides  that,  upon  failure 
of  an  applicant  to  take  action  on  a  pending  application  for  a  period 
of  more  than  one  year,  it  ^shall  be  regarded  as  abandoned  by  the 
parties  thereto,  unless  it  be  shown  to  the  satisfaction  of  the  Ck>mmis- 
sioner  of  Patents  that  such  delay  was  unavoidable, — cannot  be  col- 
laterally attacked  on  appeal  in  an  interference  proceeding.  (Dis- 
tinguishing Re  Selden,  36  App.  D.  G.  428,  and  Re  MattuUath,  38 
App.  D.  C.  497.) 

4  The  question  whether  an  interference  should  be  dissolved  will  not  be 
considered,  where  it  is  raised  for  the  first  time  on  appeal.  (Follow- 
ing HendUy  v.  Clark,  8  App.  D.  C.  165,  and  Knight  v.  Herrimat^, 
37  App.  D.  C.  236.) 

^o.  818.    Patent  Appeal.    Submitted  May  12,  1913.    Decided  June  3,  1913. 

Hearing  on  an  appeal  from  a  decision  of  the  Commissioner 
of  Patents  in  an  interference  case.  Affirmed. 

The  CouBT  in  the  opinion  stated  the  facts  as  follows : 

Appellant,  Millard  F.  Field,  appeals  from  the  decision  of  the 
Commissioner  of  Patents  awarding  priority  of  invention  to  ap- 
pellee, Howard  D.  Oolman,  for  a  warp-drawing  machine.  The 
counts  of  the  interference  are  as  follows: 

"1.  In  a  warp-drawing  machine,  a  reciprocating  drawing-in 
needle,  independently  supported  warp-thread  clamps  and  mech- 
anism to  automatically  give  a  differential  feed  to  said  clamps 
at  right  angles  to  the  line  of  reciprocation  of  the  needle,  to  com- 
pensate for  the  difference  between  the  width  of  the  harnesses 
therein  and  that  of  the  series  of  warps. 

"2.  In  mechanism  for  feeding  and  operating  upon  warp 
threads,  means  for  holding  distended  in  parallel  sequence  a 
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series  of  warp  tiireads;  mechanism  for  separating  the  threads 
singly  and  successiTely  from  the  series ;  means  for  feeding  the 
warp-holding  means  across  the  path  of  movement  of  the  sepa- 
rating means ;  and  means  bearing  against  the  contained  threads 
for  positioning  the  warp-holding  means  and  contained  threads 
in  relation  to  the  action  of  the  separating  means. 

"3.  In  a  machine  for  drawing  in  warp  threads,  in  combina- 
tion, a  supporting  frame;  a  drawing-in  mechanism  thereon; 
means  for  supporting  the  harness  and  the  reed ;  means  for  sup- 
porting the  warp  threads ;  means  for  moving  the  warp  threads 
with  relation  to  the  drawing-in  mechanism ;  and  means  adapted 
to  be  engaged  by  a  warp  thread  for  controlling  the  moving  means 
for  the  warp  threads. 

"4.  A  machine  for  drawing  warp  threads  having  a  warp  sup- 
port, drawing  means,  means  for  causing  relative  traverse  be- 
tween the  warp  and  the  drawing  means,  and  feeling  means  en- 
gaging the  foremost  threads  of  the  warp. 

"6.  In  a  machine  for  operating  upon  warp  threads,  the  com- 
bination with  operating  means,  thread-separating  means,  means 
for  causing  relative  progressive  movement  between  the  operat- 
ing means  and  the  separating  means  on  the  one  hand  and  the 
threads  of  the  warp  on  the  other  hand,  and  feeling  means  for 
aligning  the  warp  relatively  to  the  separating  and  operating 
means. 

'^6.  In  a  machine  for  acting  upon  warp  threads,  the  combina- 
tion with  a  movable  warp  support,  of  a  feeler  finger  for  positicm- 
ing  the  warp. 

"7.  A  machine  for  drawing  warp  threads  having  drawing 
mechanism  and  means  for  causing  relative  transversing  move- 
ment between  the  same  and  the  warp  threads,  a  movable  warp 
support  and  means  automatically  to  adjust  said  support. 

"8.  A  machine  for  acting  upon  warp  threads  having  means 
for  intermittently  acting  upon  the  successive  threads  of  the 
warp,  means  for  causing  relative  transverse  movement  between 
the  said  means  and  the  warp,  and  means  causing  further  rela- 
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tive  adjusting  movement  between  successiTe  actions  of  said 
thread-acting  means. 

^'9.  In  a  textile  machine,  in  combination,  means  for  support- 
ing a  warp ;  means  for  feeding  said  warp ;  and  means  adapted 
to  be  acted  upon  by  a  warp  thread  for  suspending  the  feeding 
action  of  said  feeding  means. 

"10.  In  a  textile  machine,  in  combination,  means  for  sup- 
porting a  warp;  means  for  taking  a  thread  from  said  warp; 
means  for  producing  a  relative  feed  movement  between  said 
warp  and  the  thread-taking  means;  and  means  adapted  to  be 
acted  upon  by  a  warp  thread  for  suspending  the  feeding  action 
of  said  feeding  means. 

"11.  In  a  textile  machine,  in  combiaation,  means  for  sup- 
porting a  warp;  and  means  for  moving  said  warp-supporting 
means,  adapted  to  be  held  from  action  by  the  presence  of  a  warp 
thread  at  a  point  certain  within  relation  to  said  moving  means. 

"12.  In  a  warp  drawing  machine,  a  carriage,  a  reciprocating 
drawing^in  needle  thereon,  independently  supported  warp- 
thread-holding  devices  and  mechanism  to  automatically  feed 
said  devices  differentially  across  the  line  of  reciprocation  of  the 
needle. 

"13,  In  mechanism  for  feeding  and  operating  upon  warp 
threads,  means  for  holding  distended  in  parallel  sequence  a 
series  of  warp  threads,  devices  for  separating  the  threads  single 
and  successively  from  the  series,  together  with  a  carriage  for 
said  separating  devices,  and  mechanism  for  feeding  the  warp 
holding  means  and  contained  threads  independently  and  dif- 
ferentially with  relation  to  said  carriage. 

"14.  In  mechanism  for  feeding  and  operating  upon  warp 
threads,  means  for  holding  distended  in  parallel  sequence  a  se- 
ries of  warp  threads,  a  device  for  separating  the  threads  single 
and  successively  from  the  series  together  with  a  carriage  for 
said  separating  device,  means  for  feeding  the  warp-holding 
means  and  contained  threads  independently  and  differentially 
with  relation  to  the  carriage,  and  positioning  means  bearing 
against  the  contained  threads  in  said  warp-holding  means  and. 
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adapted  to  position  the  warp-holding  means  and  contained 
threads  in  relation  to  the  action  of  the  separating  means. 

"16.  In  a  machine  for  feeding  and  operating  upon  warp 
threads,  means  for  holding  distended  in  parallel  sequence  a  se- 
ries of  warp  threads,  a  separating  device  adapted  to  single  and 
successively  separate  threads  from  the  series,  means  for  feeding 
the  warp-holding  devices  and  contained  threads  across  the  op- 
erative path  or  movement  of  the  separating  device,  means  bear- 
ing against  the  contained  warp  threads  and  adapted  to  govern 
the  position  of  the  warp-holding  frame,  a  second  frame  with  con- 
tained members,  said  second  frame  being  parallel  to  the  warp- 
holding  frame,  devices  for  operating  successively  upon  the  con- 
tained members  of  said  second  frame  and  for  giving  said  second 
frame  an  independent  longitudinal  feed  and  compensating  ad- 
justment parallel  with  the  feeding  movement  of  the  warp-hold- 
ing means  and  adapted  to  maintain  said  warp-holding  means 
and  said  second  frame  in  co-operative  alignment  and  relation, 
and  auxiliary  mechanism  associated  with  said  separating  device 
and  said  operating  devices,  said  auxiliary  mechanism  being 
adapted  to  operate  successively  upon  the  disengaged  threads. 

"16.  In  a  machine  for  operating  upon  warp  threads,  a  frame 
which  holds  one  series  of  parallel  elements  to  be  acted  upon 
therein,  a  second  frame  which  holds  another  series  of  elements 
in  substantially  parallel  sequence,  mechanism  to  separate  single 
and  successively  the  elements  of  each  series  independently,  a 
carriage  to  support  such  mechanism,  means  to  cause  a  traverse 
of  the  carriage  longitudinally  of  and  relatively  to  the  frames, 
and  means  to  independently  and  automatically  adjust  one  of 
said  frames  differentially  in  a  direction  parallel  with  the  trav- 
ersing movement  of  said  traversing  member. 

"17.  A  machine  for  operating  upon  a  series  of  warp  threads 
or  the  like  having  warp-supporting  means,  operating  means, 
means  for  causing  relative  transverse  movement  between  the 
same  and  the  warp  threads,  thread  separating  means,  and  means 
for  automatically  aligning  the  warp  with  reference  to  the  sep- 
'  crating  means. 

"18.  In  a  machine  for  operating  upon  warp  threads,  in  corn- 
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bination,  mechanism  for  progressively  acting  upon  the  individ- 
ual threads  of  the  warp  taken  in  consecutive  order  from  one 
side  thereof  to  the  other,  and  means  for  intermittently  shifting 
or  justifying  the  warp  by  continued  slight  movements  to  correct 
the  deviation  of  the  foremost  warp  thread  from  the  line  of  ac- 
tion upon  the  threads. 

"19.  In  a  machine  for  operating  upon  warp  threads,  in  com- 
bination, mechanism  for  progressively  acting  upon  the  individ- 
ual threads  of  the  warp  taken  in  consecutive  order  from  one 
side  thereof  to  the  other,  and  means,  actuated  during  the  inter- 
vals between  successive  actions  upon  the  individual  threads,  for 
intermittently  shifting  or  justifying  the  warp  by  continued 
slight  movements  to  correct  the  deviation  of  the  foremost  warp 
thread  from  the  line  of  action  upon  the  threads. 

"20.  In  a  machine  for  drawing  in  warp  threads,  in  com- 
bination, a  picker-up;  a  vibratory  needle  for  putting  a  warp 
thread  through  an  eye  of  the  harness ;  a  warp  carriage ;  means 
for  feeding  said  warp  carriage;  and  means  adapted  to  be  en- 
gaged by  a  warp  thread  for  holding  said  feeding  means  from 
action. 

"21.  In  a  feeding  mechanism  for  a  warp  carriage,  in 
combination,  a  carriage  for  the  warp;  a  feeding  mechanism 
for  the  carriage  imparting  a  step-by-step  movement  thereto; 
and  a  finger  adapted  to  be  acted  upon  by  a  warp  thread  for 
temporarily  suspending  the  movement  of  the  warp  carriage.'' 

It  appears  that  appellee  filed  an  application  for  a  patent  on 
October  24,  1894.  This  application  was  amended  five  succes- 
sive times  up  to  August  11,  1897,  the  date  of  the  sixth  re- 
jection. While  pending  in  this  condition,  appellant  filed  his 
application  on  June  23,  1898.  Both  parties  continued  in 
the  prosecution  of  their  respective  applications  until  Septem- 
ber 6,  1902,  when  appellee  filed  his  second  application.  On 
October  6,  1902,  appellee  abandoned  his  first  application  in 
the  following  commimication  to  the  Commissioner  of  Patents : 
"I  hereby  abandon  the  above  application  (filed  October  24, 
1894),  the  subject-matter  thereof  being  embodied  in  appli- 
<3ation  No.  122,381,  filed  September  6,  1902." 
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On  December  6,  1902,  appellee's  second  application  was  re- 
jected. Appellants  application  had  been  rejected  on  July  21, 
1902.  Appellant  filed  an  amendment  July  17,  1903,  and  on 
January  11,  1904,  appellee  filed  a  petition  to  revive  his  appli- 
cation, together  with  certain  amendments.  The  petition  was 
granted,  and,  on  May  18,  1906,  appellee  filed  a  third  appli- 
cation, which,  with  the  exception  of  a  single  amendment,  was 
an  exact  duplicate  of  his  second  application.  Three  days  later, 
appellee  sent  to  the  Commissioner  of  Patents  the  following 
communication:  ^'I  hereby  abandon  the  above  entitled  appli- 
cation (filed  September  6,  1902),  an  application  upon  the  same 
subject-matter  having  been  filed  by  me  May  18,  1906,  and 
given  Serial  No.  317,547  in  the  Patent  Office,  this  latter  appli- 
cation being  a  continuation  of  the  application  hereby  aban- 
doned.'' On  July  21  and  September  13,  1906,  appellant  filed 
additional  amendments,  and  on  September  26th,  appellee  filed 
an  amendment  to  his  third  application.  October  9,  1906,  this 
interference  was  declared.  Up  to  this  time  neither  party  had 
any  knowledge  of  the  action  of  the  other.  The  decisions  of  the 
various  tribunals  of  the  Patent  Office  have  each  awarded 
priority  to  appellee. 

Messrs.  Emery  &  Booth,  Mr.  Frederick  P.  Fish,  Mr.  William 
0.  Johnson,  and  Mr.  Melville  Church  for  the  appellant 

Mr.  Lviher  L.  Miller,  Mr.  L.  8.  Bacon,  Mr.  C.  C.  Linthicum, 
Mr.  A.  8.  Worthington,  and  Mr.  Lincoln  B.  8mith  for  the  ap- 
pellee. 

Mr.  Justice  Van  Obsdbl  delivered  the  opinicm  of  the 
Court: 

This  appeal  turns  upon  two  questions:  Can  the  principle 
of  continuity  among  successive  applications  be  applied  to  the 
three  separate  applications  filed  by  appellee,  so  as  to  permit  him 
to  claim  the  date  of  filing  the  first  application  as  his  date  of 
constructive   reduction  to  practice?     Did   the  Commissioner 
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have  legal  authority,  under  sec.  4894  of  the  Bevised  Statutes, 
U.  S.  Comp.  Stat.  1901,  p.  3384,  to  make  the  order  reviving 
appellee's  second  application? 

It  should  be  remembered  that  at  all  times  between  the  date 
of  filing  the  first  application,  in  1894,  and  the  declaration  of 
the  interference,  appellee  had  an  application  for  this  invention 
pending  in  the  Patent  Office.  The  second  application,  of  1902, 
was  filed  before  the  first  one  was  abandoned,  and  the  third 
application,  of  1906,  was  filed  before  the  second  was  abandoned. 
In  each  instance  it  was  alleged  that  the  new  application  em- 
bodied the  same  subject-matter  as  the  one  for  which  it  was 
substituted.  This  we  deem  of  some  importance  as  indicating 
the  intention  on  the  part  of  appellee  to  abandon  nothing,  but 
to  make  every  step  taken  by  him  relate  back  to  the  original 
date  of  filing  the  1894  application.  The  whole  question  of 
continuity  is  involved  in  appellee's  1894  and  1902  applica- 
tions, since  the  1902  and  1906  applications  and  drawings  are 
exact  duplicates,  excepting  that  the  1906  application  contained 
one  amendment  to  the  second  application  which  had  not  been 
acted  on  by  the  Patent  Office. 

No  new  or  difficult  question  of  law  is  here  presented.  The 
doctrine  of  continuity  in  successive  applications  for  the  same 
invention  is  well  settled.  Counsel  for  appellant,  in  applying 
the  rule  of  law  as  to  continuity  of  applications,  seem  to  con- 
fuse "specific  disclosure"  with  "invention."  The  right  of  an 
applicant,  by  substituted  application,  to  relate  back  to  the  date 
of  filing  the  first  application  for  reduction  to  practice,  broadly 
depends  upon  whether  the  substituted  application  is  for  the 
same  invention  as  that  disclosed  in  the  original  application ;  not 
that  the  specific  disclosure  of  the  first  and  second  applications 
may  be  different,  or  even  patentably  different,  if  generically 
they  relate  to  the  same  invention.  This  interference  is  to 
determine  who  is  the  prior  inventor  of  the  invention  in  issue. 
The  difference  between  the  specifications  and  drawings  of  ap- 
pellant and  appellee  is  much  greater  than  between  the  specifi- 
-cations  and  drawings  of  appellee's  1894  and  1902  applications. 

The  invention  in  interference  is  defined  by  the  counts  of 
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the  issue.  These  counts  were  formulated  by  the  Examiner 
for  the  purpose  of  describing  and  limiting  the  invention 
claimed  by  the  parties  to  the  interference.  They  relate  to  the 
respective  embodiments  as  they  existed  at  the  date  of  the  dec- 
laration of  the  interference.  It  is  not  material  then,  as  affect- 
ing the  rule  of  continuity,  if  appellee's  device  in  interference 
is  not  the  specific  embodiment  of  the  device  of  the  1894  appli- 
cation, or  that  there  may  be  changes  in  mechanism,  or  evoi 
patentable  improvements  in  the  later  device,  if  it  relates  to 
the  same  invention,  and  the  coimts  of  the  is<»ue  can  be  read 
into  the  original  invention  as  disclosed  by  the  1894  drawings. 

That  unity  of  invention  lies  at  the  foundation  of  the  doctrine 
of  continuity  as  applied  to  a  series  of  applications  is  well  set- 
tled in  the  early  case  of  Godfrey  v.  Eames,  1  Wall.  317,  17 
L.  ed.  684,  where  the  court  said:  "A  change  in  the  specifi- 
cation as  filed  in  the  first  instance,  or  the  subsequent  filing  of 
a  new  one,  whereby  a  patent  is  still  sought  for  the  substance 
of  the  invention  as  originally  claimed,  or  a  part  of  it,  cannot 
in  any  wise  affect  the  sufficiency  of  the  original  application 
or  the  legal  consequences  flowing  from  it.  To  produce  that 
result,  the  new  or  amended  specification  must  be  intended  to 
serve  as  the  basis  of  a  patent  for  a  distinct  and  different  in- 
vention, and  one  not  contemplated  by  the  specification  as  sub- 
mitted at  the  outset.  *  *  *  In  our  judgment,  if  a  party 
choose  to  withdraw  his  application  for  a  patent,  and  pay  the 
forfeit,  intending  at  the  time  of  such  withdrawal  to  file  a  new 
petition,  and  he  accordingly  do  so,  the  two  petitions  are  to  be 
considered  as  parts  of  the  same  transaction,  and  both  as  con- 
stituting one  continuous  application,  within  the  meaning  of  the 
law." 

The  issue  here  in  applying  the  rule  of  continuity  is  one  of 
invention,  and  not  one  of  specific  embodiment  Keissue  de- 
cisions  cited  by  counsel  for  appellant  have  little  application, 
since  an  application  for  reissue  must  not  only  be  for  the  same 
invention  as  in  the  original  patent,  but  for  the  same  embodi- 
ment of  the  invention.  That  the  rule  of  continuity  rests  broad- 
ly upon  the  subject-matter  of  the  invention,  and  not  specific 
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embodiment,  is  sustained  by  this  court  in  the  interference  case 
of  Lotterhand  v.  Hanson,  23  App.  D.  C.  372,  where  it  appears 
from  an  inspection  of  the  record  that  Hanson,  after  his  first 
application  for  a  patent  on  an  adding  mechanism  embodied 
in  the  Remington  typewriter  had  become  forfeited,  filed  a  new 
application  •  for  a  specifically  different  mechanism  embodied 
in  the  Blickensderfer  typewriter,  which  was  the  invention  in 
interference.  The  court,  holding  that  the  second  application 
was  a  continuation  of  the  first,  entitling  Hanson  to  go  back  to 
the  disclosure  in  the  first  application  for  constructive  reduc- 
tion to  practice,  said :  "When  an  application  for  a  patent  has 
been  allowed,  and  then  abandoned,  and  subsequently,  before 
the  forfeiture  has  become  complete,  another  application  is  filed 
in  which  substantially  the  same  invention  is  described  and 
claimed,  we  cannot,  since  the  decision  in  the  case  of  Cain  v» 
Park,  14  App.  D.  C.  42,  regard  it  as  an  open  question  in 
this  court  that  the  applicant  is  entitled  to  the  filing  date  of  his 
first  application  as  that  of  his  constructive  reduction  to  prac- 
tice.'' 

Counsel  for  appellant  challenge  the  operativeness  of  the  de- 
vice disclosed  in  appellee's  1894  application.  This  contention 
exists  more  vividly  in  the  mind  of  counsel  than  in  the  record. 
No  evidence  was  taken  by  appellant  upon  this  point,  or,  in 
fact,  upon  any  other,  and  we  are  unable  to  find  anything  in 
the  record  which  would  justify  ui^  in  overruling  the  contrary 
holding  of  the  experts  of  the  Patent  Office.  Nowhere  has  it 
been  foimd,  or  even  intimated,  that  appellee's  earlier  mechanism 
was  inoperative. 

It  is  also  urged  by  counsel  for  appellant  that  certain  of  the 
claims  of  appellee's  second  application,  of  September  6,  1902, 
cannot  be  read  upon  the  construction  disclosed  in  his  1894 
application.  Matters  not  involved  in  this  interference,  or  vari- 
ations in  the  specific  embodiment  of  the  invention,  are  not 
material,  if  the  counts  of  the  interference  can  be  read  into  the 
1894  invention.  The  machine  in  issue  is  a  most  complicated 
piece  of  mechanism,  one  difiicult  for  the  average  judicial  mind 
to  grasp  from  mere  drawings  and  specifications,  illuminated 
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by  the  conflicting  statements  of  counseL  In  the  abeence  of 
testimony  to  guide  our  investigations,  we  must  depend  largely 
upon  the  conclusions  reached  by  the  experts  of  the  Patent 
Office.  On  this  point  the  Commissioner  of  Patents  said: 
"Colman's  1894  application  is  for  a  machine  specifically  and 
Btructurally  different  from  the  machine  of  the  1902—1906 
applications.  The  operative  principle,  the  thirteen  combined 
elements  which  together  make  up  the  invention  of  the  issue, 
as  it  was  and  as  it  may  be  amended,  the  definite  idea  of  means 
claimed  to  reach  the  new  and  useful  result  sought,  both  in 
general  and  in  particular,  are  common  to  those  machines  and 
the  applications  representing  them." 

Applying  the  counts  of  the  issue  to  the  structure  disclosed, 
SB  best  we  can  in  the  light  of  the  record,  we  agree  with  the 
tribunals  of  the  Patent  Office  that  the  invention  of  the  issue 
was  disclosed  in  both  the  1894  and  1902  applications  of  ap- 
pellee. Appellee's  1902  application,  being  a  continuation  of 
the  1894  application,  entitles  him  to  relate  back  to  the  earlier 
•date  for  his  constructive  reduction  to  practice.  Weston  v. 
White,  18  Blatchf.  447,  Fed.  Cas.  No.  17,459;  Howes  v. 
McNedl,  15  Blatchf.  103,  Fed.  Cas.  No.  6,789;  Dental  Vul- 
ccmite  Co.  v.  Weiherhee,  2  Cliff.  555,  Fed.  Cas.  No.  3,810; 
Oraham  v.  McCormick,  10  Biss.  39,  11  Fed.  859;  Badische 
Anilin  &  Soda  Fabrik  v.  A,  Klipstein  &  Co.  125  Fed.  543; 
Ligowski  Clay-Pigeon  Co,  v.  American  Clay-Bird  Co.  34  Fed. 
328;  Henry  v.  Francestown  Soap-Stone  Stove  Co.  2  Bann.  & 
Ard.  221,  Fed.  Cas.  No.  6,382 ;  Victor  Talking  Mach.  Co.  v. 
American  Oraphophone  Co.  76  C.  C.  A.  180,  145  Fed.  350; 
Union  Carbide  Co.  v.  American  Carbide  Co.  172  Fed.  120; 
Clarke  Blade  &  Razor  Co.  v.  Oillette  Safety  Razor  Co.  114 
C.  C.  A.  383,  194  Fed.  421 ;  Smith  v.  Goodyear  Dental  Vut- 
canite  Co.  93  U.  S.  486,  23  L.  ed.  952. 

It  appears  that  certain  claims  in  appellee's  second  appli- 
"Cation  were,  on  December  8,  1902,  rejected  by  the  Primary 
Examiner.  No  action  was  taken  by  appellee  until  January  11, 
1904,  when,  in  response  to  the  action  of  the  Examiner,  he  filed 
iin  amendment  accompanied  by  a  petition  to  revive  the  appli- 
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cation,  which  was  supported  by  the  affidavit  of  his  attorney 
setting  forth  facts  tending  to  show  unavoidable  delay.  Upon 
this  showing  the  Commissioner  entered  an  order  reviving  the 
application.  It  is  now  contended  that  the  Commissioner 
-exceeded  his  authority  in  reviving  the  application  after  the 
time  for  amendment  had  expired.  Section  4S94y  Kev.  Stat. 
XJ.  S.  Comp.  Stat.  1901,  p.  3384,  as  amended,  provides  that, 
upon  failure  of  an  applicant  to  take  action  on  a  pending  appli- 
<^ation  for  a  period  of  more  than  one  year,  it  "shall  be  regarded 
as  abandoned  by  the  parties  thereto,  unless  it  be  shown  to  the 
satisfaction  of  the  Commissioner  of  Patents  that  such  delay 
was  unavoidable." 

The  question  of  abandonment  under  this  statute,  where  the 
application  has  been  rejected,  is  a  proper  one  for  review  on 
appeal.  Re  Selden,  36  App.  D.  C.  428;  Re  Mattullaih,  38 
App.  D.  C.  497.  Those,  however,  were  cases  where  the  in- 
ventor was  prosecuting  his  ex  parte  application,  and  the  ad- 
verse ruling  of  the  Commissioner  was  equivalent  to  a  rejection 
of  the  application.  From  such  rejection  we  held  that  appeal 
would  lie.  Here  we  are  confronted  with  a  different  situation. 
At  the  time  the  order  of  revival  was  made,  appellee  was  prose- 
<juting  his  ex  parte  application,  and  we  think  it  is  now  too  late 
to  hold  that  the  ruling  can  be  collaterally  attacked,  and  appellee 
deprived  of  the  rights  conferred  by  the  favorable  ruling  of  the 
Commissioner  upon  a  question  which  the  law  expressly  con- 
fided to  his  discretion.  Had  the  showing  made  by  appellee 
been  insufficient  in  the  opinion  of  the  Commissioner  to  warrant 
the  revival  of  the  application,  appellee  would  have  been  en- 
titled to  a  hearing,  with  the  right  to  make  a  further  showing 
and  to  submit  proofs  to  establish  the  fact  that  the  delay  was 
unavoidable.  The  favorable  ruling  of  the  Commissioner  upon 
the  mere  affidavit  of  the  attorney  necessitated  no  further  action 
by  appellee.  To  now  permit  the  ruling  to  be  assailed  in  this 
proceeding,  when  the  opportunity  for  defense  has  passed,  would 
be  an  unwarranted  perversion  of  justice. 

At  the  time  this  interference  was  declared,  appellee  had  an 
^allowable  application.  The  examiner  presented  issues  for  in- 
Vol.  XL.— 39. 
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terferelice  involving  only  those  matters  common  to  the  struc- 
tures of  the  conflicting  parties.  The  interference  could  only 
search  the  record  of  each  party  to  the  extent  of  determining 
the  question  of  priority  of  invention.  The  review  of  the  ruling 
of  the  Commissioner  on  the  question  of  imavoidable  delay  is 
no  more  competent  in  an  interference  proceeding  than  in  a 
suit  for  infringement.  In  both  cases  the  law  considers  only 
the  status  of  the  parties  and  their  respective  inventions  at  the 
time  the  cause  of  action  accrued.  In  McDuffee  v.  Hestonville, 
M.  &  F.  Pass.  R.  Co.  181  Fed.  503,  where  the  Commissioner 
held  a  delay  of  seven  years  unavoidable,  the  court,  refusing  a 
review  of  the  action  in  an  infringement  suit  involving  the 
patent  issued  upon  the  revived  application,  said:  "This  find- 
ing is  conclusive  upon  this  court,  and  establishes  the  fact  that 
the  application  for  the  patent  in  suit  had  not  been  abandoned.'^ 

It  is  finally  urged  that  the  interference  should  be  dissolved 
as  to  counts  12,  13,  14,  and  16.  The  contention  as  to  count 
12  is  raised  for  the  first  time  in  this  court,  and  will  not  there- 
fore, under  the  rule,  be  considered.  Hendley  v.  Clark,  8  App. 
D.  C.  165 ;  Knight  v.  Herriman,  37  App.  D.  C.  236. 

An  examination  of  the  drawings,  models,  and  the  machine 
of  appellee,  as  exhibited  in  court,  discloses  that  the  similarity 
of  mechanism  described  in  these  coimts  consists  broadly  in 
the  function  to  seize  the  first  thread  of  the  warp  and  insert 
it  in  the  proper  place  in  what  is  called  the  harness  and  reed. 
The  only  difference  between  the  two  mechanisms  provided  to 
perform  this  function  is  that,  in  appellant's  machine,  the  har- 
ness and  reed  are  stationary,  and  the  operating  mechanism 
moves;  while  in  appellee's  machine,  the  operating  mechanism 
is  stationary,  and  the  harness  and  reed  move.  The  essential 
function  in  both  means  is-  the  relative  movement  of  these  parts. 
It  is  immaterial  in  this  case  whether  the  operating  mechanism 
be  held  stationary  and  the  harness  traversed,  or  vice  versa. 
On  this  point  the  Primary  Examiner  stated:  "Since  both 
parties  have  agreed  that,  for  the  purposes  of  this  interference 
there  is  no  invention  in  electing  to  traverse  the  harness  and 
hold  the  operating  mechanism  stationary,  as  in  the  Colman  ma- 
chine, instead  of  traversing  the  operating  mechanism  past  the 


Digitized  by 


Google 


FIELD  v,  COLMAN.  «11 

^-  C.]  Opinion  of  the  Court 

rigidly  held  harness,  as  in  the  Field  machine,  and  since  i^eneric 
claims  covering  this  relative  movement,  together  with  the  com- 
pensating movement  of  the  warp  frame,  have  already  been 
included  as  counts  in  the  interference,  it  is  evident  that  claims 
of  either  party,  which  differ  from  these  broad  counts  of  the 
issue  merely  in  specifying  the  movement  of  one  of  the  rel- 
atively moving  elements,  are  not  patentable  over  the  issue. 
As  long  as  the  relative  movements  of  the  co-operating  elements 
defining  the  real  invention  are  clearly  set  forth  in  a  claim, 
it  matters  not  whether  the  carriage  is  claimed  as  traversing 
or  stationary.  In  fact,  any  definition  of  this  kind  can  be  elimi- 
nated, and  the  claim  still  define  the  invention." 

A  similar  question  arose  in  the  case  of  Reece  BiiHonrHole 
Mach.  Co.  V.  Olobe  Button-Hole  Mach.  Co.  10  C.  C.  A.  194, 
21  U.  S.  App.  244,  61  Fed.  058,  where  an  automatic  relative 
movement  between  the  stitching  mechanism  and  the  plate  was 
disclosed.  The  court  held  that  claims  describing  a  movement 
or  traveling  of  the  stitching  mechanism  only  applied  also  to  a 
machine  which  accomplished  the  same  result  by  moving  the 
plate  while  the  stitching  mechanism  remained  stationary.  On 
this  contention  the  court  said :  "Therefore  we  find  nothing  in 
these  words  which  restricts  this  claim  to  a  machine  in  which 
the  frame  moves.  To  give  such  an  effect  to  the  word  'carries* 
as  is  claimed  is  more  for  the  pundit  than  for  the  courts.  It 
is  as  commonly  used  in  all  kindred  matters  to  mean  support- 
ing without  movement  as  supporting  with  it.  We  are  not  re- 
quired to  give  it  a  narrow  interpretation  for  the  purpose  of  de- 
priving the  inventor  of  any  part  of  his  invention.  Nor  are 
we  constrained  by  any  well-settled  or  just  rule  of  construction 
to  import  phraseology  from  other  claims  for  the  same  purpose.'* 

The  differences  in  appellee's  two  machines  consist  in  mere  de- 
tails of  mechanism  which  do  not  affect  the  substance  of  the  in- 
vention. The  case  has  been  considered  with  ability  by  each 
tribunal  of  the  Patent  Office.  The  ruling  in  each  instance  has 
been  in  favor  of  appellee,  a  conclusion  justified  by  the  record. 

The  decision  of  the  Commissioner  of  Patents  is  affirmed, 
and  the  clerk  is  directed  to  certify  these  proceedings  as  by  law 
required.  '  Affirmed. 
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ABANDONMENT.    See  Patents,  10-12, 
ACCEPTANCE.    See  Contracts,  1,  2. 
ACCIDENT  INSURANCE.     See  Insubancb. 
ACCOUNTING.    See  Joint  Adventubes;  Judomvnt,  S. 

ACCOUNT  STATED. 

1.  An  account  stated  is  prima  facie  correct,  and  cannot  be  impeached  save 

for  fraud,  error,  or  mistake.  (Citing  Gordon  v.  Frazer,  13  App.  D* 
C.  382-387.)     MacPherson  v.  Harding,  404. 

2.  The  acceptance  and  acknowledgment  of  the  balance  as  shown  by  an  ac- 

count submitted  makes  an  account  stated,  from  which  the  law  im> 
plies  a  promise  to  pay.    Id. 

3.  Uifon  the  acceptance  and  acknowledgment  of  the  indebtedness  stated  in< 

an  account  submitted,  liability  to  pay  at  once  arises,  and  a  subse- 
quent withdrawal  of  that  acknowledgment  is  inoperative,  unices 
supported  by  evidence  tending  to  show  fraud,  error,  or  mistake;  so 
that  in  an  action  on  the  account  stated  where  there  was  no  'ple& 
to  the  effect,  and  no  evidence  whatever  was  attempted  to  be  intro- 
duced to  show,  such  fraud,  error,  or  mistake,  evidence  tending  to^ 
show  that  the  acceptance  and  approval  of  the  indebtedness  stated  in 
the  account  submitted  had  been  rescinded  was  properly  excluded.. 
Id. 

ACTION.    See  Death;  Executors  and  Adhinistbatobs. 

ADEQUATE  REMEDY  AT  LAW.     See  Egunr,  2,  3;-  Injunction,  2;. 
Specific  PEBFonifANOB,  3. 

AFFIDAVITS. 

1.  The  object  of  the  73d  rule  of  the  supreme  eoari  of  the  District  of  Co> 
lumbia  is  to  promote  justice  by  preventing,  so  far  ss  possible,  fie- 
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AFFI  DAVITS — continued. 

titious  defenses;  it  was  never  intended  as  a  sabstitnte  for  a  trial, 
and  if,  therefore,  the  court,  upon  reading  an  affidavit  of  defense 
given  thereunder,  is  convinced  that  it  has  been  made  in  good  faith, 
and  a  doubt  exists  as  to  the  right  of  the  plaintiff  to  recover,  sum- 
mary judgment  ought  not  to  be  entered.  (Citing  Lawrence  v. 
Hammond,  4  App.  D.  C.  467;  St.  Clair  v.  Conlon,  12  App.  D.  C. 
161 ;  Patterson  v.  Barrie,  30  App.  D.  C.  531 ;  Columbia  Laundry  Co. 
V.  Ellis,  36  App.  D.  C.  583.)     Codington  v.  SUndard  Bank,  409. 

2.  An  affidavit  of  defense  by  the  maker  of  a  promissory  note  sued  on  by 
one  claiming  to  have  become  the  bona  fide  owner  thereof  for  vahie 
,  before  maturity,  that  alleges  facts  which,  if  sustained  by  proof, 
constitute  a  good  defense  as  against  the  original  payee  of  the  note, 
and  avers  that  until  recently  no  interest  has  been  demanded  on  the 
note  by  plaintiff,  which  has  deferred  suing  thereon  for  three  years: 
that  "on  information  from  reliable  persons,"  he  believes  that  the 
note  was  not  indorsed  to  plaintiff  without  notice  of  his  defenses; 
that  he  is  informed  and  believes  that  the  note  was  obtained  by 
plaintiff  after  maturity,  and  that  the  original  payee  has  secured 
plaintiff  against  loss  in  the  event  of  a  failure  to  collect  it;  and 
that  he  expects  to  prove  these  averments  at  the  trial  by  competent 
witnesses, — is  sufficient  under  the  73d  rule  to  show  the  good  faith 
of  defendant,  and  to  raise  a  doubt  as  to  the  right  of  plaintiff  to 
recover.     Id. 

AMBIGUITY.    See  Insurance,  1. 

AMENDMENT.    See  Appeal  and  Esrob,  18. 

ANTICIPATION.    See  Patents,  6,  7. 

APPEAL  AND  ERROR.  See  Contempt,  10-17;  Cbiional  Law,  5;  Emi- 
nent DoicAiN,  4,  6,  7;  Joint  Adventuees,  10;  Mandamus,  1;  Nbo- 
LiQENCE,  2;  Patents,  38-48;  Railroads;  Trial. 

1.  No  appeal  to  this  court  lies  from  an  order  of  the  supreme  court  of  the 

District  of  Columbia  sitting  as  a  probate  court,  framing  issues  upon 
the  caveat  of  a  will,  as  such  an  order  is  an  interlocutory  one  only. 
(Distinguishing  National  Safe  Deposit,  Sav.  k  T.  Co.  v.  Sweeney, 
3  App.  D.  C.  401 ;  National  Safe  Deposit,  Sav.  k  T.  Co.  v.  Heiberger, 
19  App.  D.  C.  606;  and  Dugan  v.  Northcutt,  7  App.  D.  C.  351.) 
Hutchins  v.  Hutchins,  180. 

2.  Writs  of  error  to  the  police  court  of  the  District  of  Columbia  are  not 

granted  to  review  formal  defects  in  pleading  merely;  and  such  de- 
fects are  waived  by  bringing  a  case  up  to  this,  court  on  stipulated 
facts.  (Citing  District  of  Columbia  v.  Lee,  35  App.  D.  C.  341,  21 
Ann.  Cas.  973.)     Jefferson  v.  District  of  Columbia,  381. 
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3.  A  writ  of  error  from  the  Supreme  Court  of  the  United  States  to  this 

court,  sought  on  the  ground  that  the  proper  construction  of  an  act 
of  Congress  has  heen  drawn  in  question,  will  be  denied,  where  the 
questiim  raised  has  been  determined  by  a  decision  of  that  court. 
Washington  R.  Co.  v.  Downey,  147. 

4.  The   right  of  appeal   from   this  court  to  the  Supreme   Court  of  the 

United  States,  granted  by  sec.  250,  par.  3  of  the  Judicial  Code,  is 
confined  to  cases  in  which  the  constitutionality  of  the  general  laws 
of  the  United  States  is  involved,  and  not  acts  of  Congress  local 
to  the  District  of  Columbia.  United  States  Surety  Co.  v.  American 
Fruit  Product  Co.  239. 

5.  A  special  appeal  from  an  order  overruling  a  motion  to  quash  a  writ  of 

subpoena  and  to  vacate  a  restraining  order,  after  the  entry  of  a 
special  appearance,  and  holding  that  the  motion  was  equivalent  to  a 
general  appearance  by  the  defendants,  and  requiring  them  to  plead, 
was  denied.     Manchester  v.  Burlingaroe,  44. 

6.  A  general  appeal  prayed  in  open  court  will  not  be  dismissed  on  the 

ground  that  the  petitioners  for  leave  to  intervene  and  to  dismiss 
the  appeal  were  not  made  parties  to  the  appeal,  since  such  an  appeal 
brings  up  all  adverse  parties  without  citation;  and  if  but  one  ap- 
pellee is  named  as  obligee  in  the  appeal  bond,  an  order  will  be 
made,  if  desired,  requiring  the  appellant  to  file  a  new  bond,  to 
include  all  the  appellees,  although  there  would  seem  to  be  no 
necessity  for  so  doing.     Hutch  ins  v.  Dante,  43. 

7.  The  trial  court  has  power,  where  the  final  date  fixed   for  filing  the 

transcript  of  the  record  in  a  case  falls  on  Sunday  which  is  followed 
by  a  legal  holiday,  to  entertain  and  grant  on  the  next  succeeding 
day  an  application  for  an  extension  of  the  time  for  filing  the  tran- 
script.    Lamson  v.  Andrews,  39. 

8.  Under  the  practice  existing  in  the  District  of  Columbia  of  embracing  all 

exceptions  within  a  single  bill,  an  entire  bill  of  exceptions  will  not 
be  stricken  from  the  record  merely  because  it  contains  some  excep- 
tions in  violation  of  rule  5,  sec.  4,  of  this  court,  but  those  exceptions 
properly  before  the  court  will  be  considered,  and  those  not  within 
the  rule  will  be  disregarded.  (Construing  sec.  921,  Rev.  Stat.  U.  S. 
Comp.  Stat.  1901,  p.  686,  and  citing  Bowen  v.  Howenstein,  39  App. 
D.  C.  167.)     First  Nat.  Bank  v.  Fox,  430. 

9.  A  motion  by  the  appellee  to  strike  a  bill  of  exceptions  from  the  record, 

as  in  violation  of  sec.  4,  rule  5,  of  this  court,  was  denied,  where 
the  bill  set  out  the  evidence  in  narrative  form  without  undue  prolix- 
ity, and  incorporated  in  the  general  bill  were  certain  special  excep- 
tions reserved  to  the  introduction  of  particular  evidence  by  the 
appellee,  which  seemed  to  be  taken  bodily  from  the  stenographic 
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notes,  apparently  in  order  to  present  the  points  raised  and  deter- 
mined exactly  as  they  occurred,  although  their  statement  might  have 
been  further  condensed  without  prejudice  to  either  party.  (Citing 
Bowen  ▼.  Howenstein,  30  App.  D.  C.  167.)     Lamson  ▼.  Andrexvs,  39. 

10.  The  supreme  court  of  the  District  of  Columbia  acts  within  tho  discre- 

tion reposed  in  it  by  sec.  921,  Rev.  Stat.,  and  properly  consolidates- 
two  cases  where  there  are  separate  plaintiffs  against  a  single  de- 
fendant to  recover  on  separate  notes  given  at  the  same  time  and  in 
the  same  transaction,  and  the  defense  to  the  notes  is  the  ??anio.  and 
the  witnesses  and  testimony  are  practically  the  same  in  both  cases, 
and  in  selecting  the  jury  the  parties  are  each  accorded  the  full 
number  of  challenges.    First  Nat.  Bank  v.  Fox,  430. 

11.  On  appeal  by  the  plaintiff  from  a  judgment  on  a  verdict  for  the  de- 

fendant, directed  by  the  court  upon  the  plaintiff's  evidence  and 
statement  of  evidence,  this  court  will  consider  the  case  as  upon 
demurrer  to  the  evidence;  that  is,  in  a  light  most  favorable  to 
the  appellant.    Hansen  v.  Nicoll,  228. 

tt,  A  verdict  upon  conflicting  evidence  cannot  be  reviewed  upon  appeaL 
Lockwood  V.  Rucker,  422. 

IS.  Lockwood  V.  Rucker,  34  App.  D.  G.  376,  lulled  and  followed.    Id. 

14.  The  reception  of  evidence,  admissible  when  received,  but  rendered  no 

longer  pertinent  by  a  subsequent  ruling  of  the  court,  is  not  available 
error,  where  no  motion  was  made  to  strike  it  out,  and  no  charge  was 
requested  concerning  it.    Washington  R.  Go.  v.  Downey,  147. 

15.  On  appeal  in  an  attachment  proceeding,  it  is  unnecessary  to  determine 

the  admissibility  of  evidence  which,  if  inadmissible,  cannot  consti- 
tute reversible  error,  inasmuch  as  it  relates  solely  to  the  value  of 
the  property  attached,  which  is  conceded  to  be  far  in  excess  of  the 
amount  of  the  judgment  appealed  from.  United  States  Surety  Go. 
V.  American  Fruit  Product  Co.  239. 
10.  Substitution  by  the  trial  court  of  a  different  instruction  for  one  asked 
by  the  defendant  in  an  action  for  personal  injuries  is  not  reversible 
error,  where  there  is  no  substantial  difference  in  meaning  between 
the  two  instructions,  and  where  all  possible  misunderstanding  by 
the  jury  is  prevented  by  the  language  of  the  general  charge,  Wash- 
ington, A.  &  M.  V.  R.  Co.  V.  Fincham,  412. 

17.  When  counsel,  not  content  with  a  fair  charge,  resort  to  requests  of  ex- 

act nicety,  they  must  abide  to  be  judged  by  that  same  standard. 
Washington  R.  Co.  v.  Downey,  147. 

18.  The  plaintiff  in  a  suit  to  rescind  a  conveyance  upon  the  ground  of  in- 

adequacy of  consideration  and  fiduciary  relations  of  the  grantee, 
having  had  an  opportunity  in  the  lower  court  to  amend  by  showing 
an  agreement  to  reconvey  in  two  years,  cannot,  upon  rehearing  after 
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a  decision  on  appeal  advene  to  her,  be  pennitted  to  make  the  amend- 
ment,— especially  where  the  contractual  period  of  reconveyance  has 
elapsed  without  demand  therefor.     Hayes  v.  Huddleson,  183. 

APPEAL  BONDS.    See  Appeal  and  Ebbob,  6;  Attachment,  4. 

APPEARANCE.    See  Appeal  and  Esbob,  6;  Eminent  Domain,  2. 

ASSIGNMENTS  OF  ERROR.    See  Contempt,  12,  13. 

ASSUMPSIT.    See  Bnxs  and  Notes,  8,  10. 

ATTACHMENT.    See  Constitutional  Law,  2. 

1.  Where  property  in  the  District  of  Columbia  is  attached  in  the  posses- 

sion of  the  owner,  and  a  bond  given  for  its  release,  no  appraisement 
is  required,  in  the  absence  of  a  more  specific  requirement  therefor 
than  that  evidenced  by  sec.  455,  D.  C.  Code  [31  Stat,  at  L.  1180, 
chap.  854],  which  provides  that  in  such  case,  if  judgment  shall  be 
for  the  plaintiff,  it  shall  be  a  joint  judgment  against  the  plain- 
tiff and  his  sureties  "for  the  appraised  value  of  the  property."  This- 
provision  only  applies  where  the  value  of  the  property  attached  is-^ 
not  sufficient  to  satisfy  the  attaching  creditors'  judgment,  in  which 
case  the  trial  court  ascertains  the  value  of  the  property  and  ac- 
cordingly enters  judgment  against  the  suretv.  United  States  Surety 
Co.  V.  American  Fruit  Product  Co.  239. 

2.  Under  the  common-law  rule  prevailing  in  this  country   to  the  effect 

that  where  a  judgment  against  several  defendants  is  vacated  and 
a  new  trial  granted  as  to  part,  the  judgment  as  to  all  is  set  aside, 
objection  by  the  surety  on  a  release  bond  that  a  former  judgment 
originally  entered  against  both  the  defendant  and  the  surety  but 
vacated  in  terms  as  to  the  surety,  was  not  vacated  as  to  the  defend- 
ant, is  properly  overruled.    Id. 

3.  Objection  by  a  surety  on  an  undertaking  given  to  secure  the  release  of 

property  attached  at  the  commencement  of  an  action,  to  a  second 
trial  of  the  action,  on  the  ground  that  a  judgment  against  the  de- 
fendant, the  principal  obligor,  remains  of  record  and  unreversed,- 
and  that  there  is  no  issue  joined  between  the  plaintiff  and  the- 
surety^  is  properly  overruled,  where  the  effect  of  vacating  the  origi- 
nal judgment  as  to  the  surety  was  to  vacate  it  as  to  the  defend- 
ant. The  issue  to  be  tried  on  the  second  trial  is  the  one  joined 
between  the  plaintiff  and  the  defendant,  to  which  the  surety  is  not 
a  party,  unless  he  becomes  such  under  sec.  460,  D.  C.  Code  [31 
Stat,  at  L.  1262,  chap.  854].    Id. 

4.  An  attachment  or  appeal  bond  is  a  contract;  and  where  the  surety  by 

express  agreement  in  the  bond  agrees  to  submit  to  the  jurisdiction 
of  the  court,  and  abide  by  and  perform  the  judgment  of  the  court,. 
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it  is  equivalent  to  a  waiver  of  process  and  submiasion  to  the  juris- 
diction of  the  court;  and  where  the  statute  provides  for  summary 
entry  of  judgment  against  the  surety,  and  by  the  terms  of  the  bond, 
he  has  submitted  himself  to  the  jurisdiction  of  the  court  for  that 
purpose,  no  fact  remains  to  be  ascertained  to  render  the  surety 
liable,  and  a  separate  action  on  the  bond  is  unnecessary.     Id. 

ATTORNEY  AND  CUENT.    See  Conspibact,  2. 

.AUTOMOBILES.  See  Injunction,  6;  Municipal  GoBPORAnoirs,  1*  2,  4; 
Nuisances,  1-3. 

AWARD.    See  Eminent  Domain,  6,  7. 

BANKS.    See  Bills  and  Notes,  4,  5,  7. 

BILL  OF  EXCEPTION.    See  Appeal  and  Ebbob,  8,  9. 

BILL  OF  REVIEW.    See  Equity,  8. 

BILLS  AND  NOTES.    See  Affidavits,  2;  Appeal  and  Ebbob,  10. 

1.  In  an  action  against  a  first  indorser  of  a  promissory  note,  there  is  no 
fatal  variance  between  an  averment  alleging  an  indorsement  to  the 
plaintiff,  and  proof  of  a  note  bearing  a  first  indorsement  in  blank 
by  the  payee,  a  second  indorsement,  and  a  negotiation  to  the  plain- 
tiff by  delivery  by  the  maker,  since  a  note  indorsed  in  blank  is  ne- 
gotiable by  delivery,  and  the  holder  of  a  note  indorsed  in  blank  by 
the  payee  may  strike  out  all  subsequent  indorsements  and  sue  as 
indorsee  under  the  blank  indorsement.  Howell  ▼.  Commercial  Nat. 
Bank,  370. 

-2.  By  indorsing  a  promissory  note  in  blank  and  delivering  it  back  to  the 
maker,  the  payee  constitutes  the  maker  his  agent  to  n^^tiate  the 
note;  and  one  receiving  it  from  the  latter  in  good  faith,  for  value, 
and  before  maturity,  receives  it  in  due  course,  and  bulj  recover 
thereon.    Id. 

:3.  In  determining  whether  the  transfer  of  a  promissory  note  is  so  irregular 
on  its  face  as  to  put  the  plaintiff  upon  notice  and  inquiry,  the  test 
is.  Would  a  business  man  of  ordinary  intelligence  and  capacity  re- 
ceive commercial  paper  when  offered  for  the  purposes  for  which 
this  was  transferred  as  money,  and  upon  its  credit  part  with  his 
property?  or  would  he  at  once  suspect  the  integrity  of  the  paper 
itself,  and  the  credit  and  standing  of  the  party  offering  it?    Id. 

4.  The  fact  that  the  president  of  a  bank  which  accepted  a  note  in  partial 
liquidation  of  another  note  held  by  it,  from  a  party  who  had  pro- 
cured its  indorsement  fraudulently,   was  a  partner  as  to  certain 
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brokerage  transactions  with  such  party,  but  was  not  interested  in 
the  note  transaction,  and  had  no  knowledge  of  the  fraud,  will  not 
preclude  the  bank  from  recovering  on  the  note  against  the  indorser, 
as  an  innocent  holder  for  value.    Id. 

^.  A  bank  which  discounted  a  note  before  maturity  without  notice  of  an 
alleged  defense  against  its  indorser,  and  thereafter,  with  full  notice 
of  such  alleged  defense  and  for  the  exclusive  purpose  of  avoiding 
the  same,  entered  into  an  arrangement  with  its  indorser  to  have  suit 
brought  in  the  name  of  the  bank,  through  his  attorneys,  at  his  ex- 
pense, and  for  his  sole  benefit,  having  first  been  placed  by  him  in  a 
position  to  be  paid  without  necessity  of  suit  and  regardless  of  the 
result  of  the  proposed  litigation, — sues  as  a  mere  accommodation 
to  the  indorser,  and  not  as  an  innocent  holder,  although  it  so  ac- 
quired the  note,  and  the  action  is  therefore  subject  to  any  defense 
available  against  the  indorser.    First  Nat.  Bank  v.  Fox,  430. 

6.  The  evidence  on  the  question  whether  the  plaintiff  was  an  innocent  hold- 

er in  due  course,  of  a  promissory  note  sued  on,  held  properly  sub- 
mitted to  the  jury.    Edwards  v.  Fox,  439. 

7.  Where  a  bank  which  held  collateral  to  secure  the  payment  of  a  promis- 

sory note  discounted  by  it,  in  order  to  evade  a  law  which  prohibited 
it  from  suing  as  an  innocent  holder  an  indorser,  while  holding  se- 
curity, delivered  the  collateral  to  its  attorney,  the  latter  is  its  agent, 
and  his  possession  is  that  of  the  bank.    First  Nat.  Bank  v.  Fox,  430. 

8.  The  vendee  of  a  steam  yacht,  when  sued  in  an  action  of  assumpsit  on 

a  promissory  note  given  as  part  of  the  purchase  price  of  the  vessel, 
is  not  estopped  to  defend  on  the  ground  of  fraud  in  the  procure- 
ment of  the  contract  of  sale  by  a  subsequent  agreement  between  him- 
self and  the  vendor  for  the  delivery  of  the  vessel  by  the  latter, 
which  provides  that  nothing  contained  in  it  shall  in  any  way  affect 
any  other  agreement  between  the  parties,  and  which  was  entered 
into  at  a  time  when  the  vendee  was  not  fully  advised  of  the  alleged 
fraud  of  the  vendor  in  the  making  of  the  original  contract.    Id. 

9.  First  Nat.  Bank  v.  Fox,  ante,  430,  referred  to.    Edwards  v.  Fox,  439. 

10.  Where,  in  an  action  of  assumpsit  on  a  promissory  note  given  as  part 

of  the  purchase  price  of  a  steam  yacht,  the  defense  was  fraud  in  the 
procurement  of  the  contract  of  sale,  evidence  by  defendants  of  price 
for  which  the  vessel  sold  at  a  judicial  sale  a  few  weeks  after  its 
delivery  to  them,  and  at  a  private  sale  about  a  year  later,  two  oc- 
casions not  far  remote  from  the  date  of  the  transaction  in  issue,  and 
of  its  condition  about  eighteen  months  after  its  sale  to  them,  was 
properly  admitted  as  tending  to  establish  the  value  of  the  vessel, 
and  its  condition  at  the  time  of  the  sale,  it  appearing  that  no  re- 
pairs had  been  made  on  it  during  the  period  covered  by  the  evidence. 
First  Nat  Bank  v.  Fox,  430. 
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BLACKLISTING.    See  Contsmpt,  2-4,  17. 

BOILER  HEADER.    See  Patknts,  2. 

BONA  FIDE  HOLDERS.    See  Affidavits,  2;  Bnxa  and  Notbb,  2-7. 

BONDS.    See  Appeal  Bonds;  Attachment;  Judgment,  1. 

BOYCOTT.    See  Constitutional  Law,  3;  Contempt,  2-4,  17. 

BOY  SCOUTS.    See  Tbademabks  and  Tradenames,  1,  8. 

BROKERS. 

1.  One  who  has  listed  his  property  with  several  real  estate  brokers  who 

are  operating  upon  an  equal  footing  is  obliged  to  deal  with  the  pur- 
chaser first  brought  by  an  authorized  broker,  if  the  purchaser  so 
brought  is  prepared  to  pay  the  price  quoted  to  the  broker  bringing 
him.    Evans  v.  Shinn,  667. 

2.  Where  the  property  is  listed  for  sale  with  a  single  broker,   and  the 

owner  sells  to  a  purchaser  procured  through  the  efTorts  of  such 
broker,  even  though  for  a  different  price  than  that  quoted  the 
broker,  the  owner  is  liable  to  the  broker  for  the  latter*s  commission, 
since  the  broker  was  the  procuring  cause  of  the  sale,  as  he  brought 
the  purchaser  and  the  seller  together;  but  where  there  are  a  num- 
ber of  brokers,  the  broker  is  entitled  to  the  commission  who  first 
brings  to  the  owner  a  contract  satisfactory  to  him,  and  which  the 
owner  accepts,  provided  there  has  been  no  collusion  between  the 
broker  and  the  owner  to  defeat  another  broker  who  has  been  nego- 
tiating with  the  purchaser.  (Following  Daniel  v.  Columbia  Heights 
Land  Co.  9  App.  D.  C.  483,  and  distinguishing  Shinh  v.  Evans,  37 
App.  D.  C.  304.)     Id. 

3.  One  not  having  an  exclusive  agency  for  the  sale  of  real  property  cannot 

be  regarded  as  the  procuring  cause  of  the  sale  of  the  property,  so  as 
to  entitle  him  to  commissions,  where  the  sale  was  n^otiated 
through  another  broker  upon  different  terms  than  those  upon  which 
the  first  broker  had  negotiated  for  the  purchase,  and  which  had  not 
been  accepted,  and  the  principal  did  not  know  at  the  time  the  con- 
tract was  signed  that  the  purchaser  was  one  with  whom  the  other 
broker  had  been  n^otiating.    Id. 

BUILDING  CONTRACTS.    See  Contracts,  3-6. 

BUILDING  REGULATIONS.    See  Municipal  Corporations. 

BUILDING  RESTRICTIONS.    See  Covenants;  Municipal  Corporations, 
1-4. 
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BURDEN  OF  PROOF.    Sm  Faisnts,  11. 
€APITAL  FUNISHMENT.    See  Rape,  1. 

CARRIERS.    See  Master  and  Sebvaut,  2-6;  Railioads;  Rklbasb,  1. 

1.  A  person  who  stands  upon  the  station  platform  of  a  suhurhan  electric 

railway,  and  signals  an  approaching  car  to  stop  in  order  that  she 
may  take  passage,  is  in  the  railway  company's  construct ive  care, 
and  sustains  to  it  the  relation  of  passenger.  Great  Falls  &  O.  D. 
R.  Co.  V.  Hammerly,  196. 

2.  It  is  for  the  jury  to  determine  questions  as  to  the  negligence  of  a  car- 

rier in  disregarding  the  signal  of  an  intending  passenger,  and  run- 
ning its  car  at  high  speed  past  the  station,  and  as  to  the  contribu- 
tory negligence  of  the  passenger  in  standing  in  such  proximity  to  the 
track  as  to  be  unsteadied  and  caused  to  fall  **by  the  rush  of  air." 
Id. 

9.  The  speed  of  a  suburban  electric  car  may  be  found  to  have  caused  the 
fall  of  an  intending  passenger  who,  expecting  it  to  stop  in  obedi- 
ence to  her  signal,  stood  near  the  edge  of  the  platform,  but  not  near 
enough  to  be  struck  by  the  car.     Id. 

4.  A  suburban  electric  railway  company  which  impliedly  invites  passen- 
gers to  assemble  upon  its  platform,  and  gives  them  reason  to  be- 
lieve that  its  cars  will  be  stopped  upon  their  signal,  is  charged  with 
the  duty,  in  running  its  cars  past  such  point,  to  take  such  reasonable 
precautions  as  will  in  the  circumstances  properly  insure  their  pro- 
tection.    Id. 

^.  A  woman  weighing  nearly  200  pounds  who,  intending  to  board  an  ap- 
proaching suburban  electric  car,  signals  it  in  the  expectation  that  it 
will  stop,  is  not  guilty  of  contributory  negligence  in  law,  for  fail- 
ure to  step  back  from  the  zone  of  ^'rushing  air"  upon  first  discov- 
ering, when  the  car,  going  at  the  rate  of  50  miles  an  hour,  is  but  50 
or  100  feet  away,  that  it  is  not  going  to  stop. 

4.  The  contention  by  the  plaintiff  in  an  action  against  a  carrier  for  in- 
juries, based  upon  the  ground  that  the  defendant's  car  passed  a 
station  on  wliich  the  plaintiff  was  standing,  so  fast  that  "the  rush  of 
air*'  caught  the  plaintiff,  an  intending  passenger,  and  ''so  unsteadied 
her  that  she  fell,"  does  not  entitle  the  defendant  to  elicit  an  answer 
to  the  question  whether  a  person  of  plaintiff's  size  would  be  "whirled 
around  and  taken  up  by  the  gust  of  air,"  especially  where  the  de- 
fendant had  already  been  permitted  to  introduce  evidence  tending 
to  show  the  effect  upon  the  plaintiff  of  the  current  of  air  from  the 
car.     Id. 

7.  That  a  pocketbook  and  money  were  stolen  from  a  passenger's  coat  in 
a  sleeping  car  berth,  and  not  lost  by  the  passenger  between  the 
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berth  and  the  toilet  room,  is  established  prima  facie  by  unchal- 
lenged testimony  that  papers  which  had  been  in  the  pocketbook  in  the 
coat  were  found  on  the  shelf  in  the  berth;  although  the  loss  of  the 
pocketbook  from  the  coat  was  not  discovered  until  the  passenger 
had  reached  the  toilet  room.    Robinson  v.  Southern  R.  Co.  549. 

8.  A  sleeping  car  company  is  not  an  insurer  of  the  personal  property  be- 

longing to  its  passengers,  but  is  required  to  exercise  reasonable  caro 
for  the  protection  of  its  guests.    Id. 

9.  The  decree  of  diligence  required  of  a  sleeping  car  company  for  the  pro- 

tection of  the  personal  effects  of  its  passengers  varies,  being  greater 
at  night,  when  the  passenger  is  sleeping,  than  in  the  daytime,  when 
the  passenger  is  charged  with  the  duty  of  exercising  reasonable  dili- 
gence for  the  protection  of  his  own  possessions.    Id. 

10.  Neither  a  sleeping  car  company  nor  a  railroad  company  is  liable,  in 

the  absence  of  negligence,  for  the  value  of  the  personal  effects  of  a 
passenger,  stolen  from  liis  berth  while  he  is  sleeping.    Id. 

11.  It  is  the  duty  of  a  sleeping  car  company  to  keep  a  constant  and  ac- 

tive watch  in  the  aisles  of  its  cars  during  the  hours  when  its  pas- 
sengers are  asleep,  and  failing  to  do  so,  is  liable  for  the  theft  of 
property   from   a  passenger's   berth   then   occurring.     Id. 

12.  The  liability  of  the  railroad  company  and  the  sleeping  car  company  for 

the  theft  from  a  berth  of  the  personal  effects  of  a  passenger,  where 
the  loss  is  attributable  to  a  failure  to  maintain  a  constant  watch 
while  the  passengers  are  sleeping,  is  joint  and  several,  since  both 
are  under  the  same  duty  towards  the  passenger  as  regards  care  and* 
diligence.     Id. 

13.  A   presumption  of  negligence  upon  the  part  of  the  sleeping  car  and* 

train  employees  arises  from  the  undetected  theft  at  night  from  a 
sleeping  car  berth  of  the  personal  effects  of  a  passenj^er,  since  the- 
jury  may  infer  that  the  theft  would  not  have  occurred  without  de- 
tection had  the  employees  maintained  the  constant  watch  which  the 
law  requires  of  them.     Id. 

14.  The  presumption  of  negligence  upon  tlie  part  of  sleeping  car  and  train 

employees  arising  from  the  undetected  theft  at  night  from  a  sleep- 
ing car  berth  of  the  personal  effects  of  a  passenger,  if  unrebuttcd. 
is  sufficient  to  warrant  a  recovery  by  the  passenger  of  the  value  of 
the  stolen  articles  from  the  sleeping  car  company  and  the  rail- 
road  company.     Id. 

CAVEAT.     See   Appeal  and   Erbob,   1. 

CHAMPERTY  AND  MAINTENANCE.    See  Trusts,  2. 

1.  A  deed  tainted  with  champerty  is  void  and  passes  no  title  to  the  grantee. 
(Citing  Johnson  v.  VanWyck.  4  App.  D.  C.  294,  4  L.R.A.  520,  andT 
Peck  V.  Heurich,  6  App.  D.  C.  273.)     Warder  v.  Newburgh,  386. 
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2.  A  deed  executed  to  a  trustee  for  the  purpose  of  perfecting  title  and 
Belling  the  land  will  be  held  void  for  champerty,  where  the  grantor 
received  no  part  of  the  proceeds  of  the  sale,  and  paid  no  part  of  the 
cost  and  expenses  of  suit  for  perfecting  title  (citing  Johnson  v. 
Van  Wyck,  and  Peck  v.  Heuricb,  supra),  and  a  deed  executed  by  the 
trustee  to  another  is  therefore  of  no  effect.    Id. 

CHARGE  TO  JURY.    See  Landlobd  and  Tbnant. 

CLAIMS.    See  Contbagts,  6. 

COLLATERAL  ATTACK.    See  Patents.  40. 

COMMERCE. 

The  fact  that  a  boat  or  vessel  is  engaged  in  interstate  commerce  does  not 
prevent  the  application  to  it  of  the  laws  of  the  District  of  Colum- 
bia regulating  the  sale  of  intoxicating  liquors  (citing  Hyde  v.  South- 
ern R.  Co.  31  App.  D.  C.  466),  and  it  is  immaterial  whether  there  is 
any  provision  of  law  for  the  granting  of  licenses  to  sell  such  liquors 
on  that  portion  of  the  Potomac  river  which  is  within  the  limits  of 
the  District.    Jefferson  v.  District  of  Columbia,  381, 

COMMISSIONS.    See  Bbokebb. 

COMMON  CARRIERS.    See  Cabbiebs. 

COMPENSATION.    See  Specific  Pebfobmancb,  3. 

COMPLAINT.    See  Pleading. 

COMPROMISE  AND  SETTLEMENT.    See  Release,  4. 

CONCLUSIONS.    See  Pleading,  2,  3. 

CONDEMNATION  PROCEEDINGS.    See  Eminent  Domain. 

CONDITIONAL  SALE.     See  Cobpobations,  1-3. 

CONFIDENTIAL  AGENT.     See  Fbaud,  1. 

CONFIDENTIAL  COMMUNICATIONS.    See  Evidence,  2. 

CONFLICT  OF  LAWS.    See  Mabbiage,  1. 

CONSIDERATION.    See  Vendob  and  Pubchaseb,  6,  0. 
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GONSOUDATION  OF  ACTIONS.    Sm  Atpbal  and  BnoB»  10. 

<X)NSPIRACY. 

1.  The  gist  of  an  action  on  the  case  for  conspiracy  is  the  damage  done 

the  plaintiff,  and  not  the  conspiracy,  which  is  mere  matter  of  aggra- 
vation; and  one  of  the  sereral  defendants  may  be  found  guilty  and 
the  others  not  guilty,  although  no  conspiracy  be  proven.  Hansen  v. 
NicoU,  228. 

2.  The  alleged  concerted  action  of  defendants  to  keep  one  from  giving 

testimony  in  disbarment  proceedings  against  plaintiff  does  not  con 
stitute  actionable  damage  in  an  action  on  the  case  for  conspiracy, 
where  it  does  not  appear  that  her  testimony  would  have  been  favor- 
able to  him,  and  while  she  was  within  the  jurisdiction  of  the  court 
he  waived  his  right  to  take  her  testimony.    Id. 

^  Inducing  a  woman  to  leave  the  jurisdiction  of  the  court  for  the  purpose 
of  depriving  plaintiff  of  her  testimony  in  certain  equity  suits  which 
he  had  brought  against  her  and  another  for  the  recovery  of  claimed 
attorney's  fees  does  not  constitute  actionable  damage  in  an  action 
on  the  case  for  conspiracy,  where,  along  with  other  inconsistencies 
in  plaintiff's  position,  when  such  suits  were  brought,  he  had  not  an 
enforceable  contract  entitling  him  to  the  fees  claimed.    Id. 

-4.  The  newspaper  publication  of  statements  charging  plaintiff  with  be- 
ing a  blackmailer  will  not  be  considered  as  an  item  of  damage  in  an 
action  on  the  case  for  conspiracy,  where  the  action  as  to  the  one 
specifically  charged  with  the  publication  has  abated,  and  there  is 
no  evidence  to  justify  a  finding  by  the  jury  that  either  of  the  re- 
maining defendants  was  in  any  way  responsible  for  the  publication. 
Id. 

<X)NSnTUTIONAL  LAW,    See  Rape,  2. 

1.  The  requirements  of  due  process  of  law  are  satisfied  in  proceedings  to 
obtain  equitable  cognizance  of  a  trust  estate,  by  serving  process  upon 
the  grantor,  who  has  become  incompetent  to  advise  the  trustee,  but 
who  has  not  been  adjudged  insane,  conformably  to  a  court  rule  pro- 
mulgated by  statutory  authority,  and  authorising  service  by  leav- 
ing a  copy  of  the  process  at  the  residence  of  the  person  to  be  served, 
where  personal  service  cannot  be  had.  •  Hutchins  v.  Dante,  262. 

t.  Sections  464  and  455  of  the  Code  of  the  District  of  Columbia,  in  so  far 
as  they  provide  for  a  form  of  undertaking  for  the  release  of  at- 
tached property,  requiring  the  parties  thereto  to  submit  to  the  ju- 
risdiction of  the  court,  with  an  agreement  on  their  part  to  abide  by 
and  perform  judgment  of  the  court  ''in  relation  to  the  property 
attached,"  and  for  a  joint  judgment  ''against  both  the  defendant 
and  his  surety  or  sureties  in  said  undertaking  for  the  appraised 
value  of  the  property"  in  the  event  of  judgment  in  favor  of  the 
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CONSTITUTIONAL  LAW— continued. 

plaintiff,  are  not  unconstitutional,  as  denying  due  process  of  law 
to  the  surety  or  sureties  in  such  undertaking.  United  States  Surety 
Co.  ▼.  American  Fruit  Product  Co.  239. 

3.  A  decree  enjoining  a  labor  organization  and  its  officers  from  boycotting 

the  business  or  products  of  an  employing  manufacturer,  and  from 
publishing  in  its  official  organ  or  elsewhere  his  name  in  its  **We 
Don't  Patronize"  or  "Unfair"  list,  and  from  making  any  written  or 
oral  statement  calling  attention  to  the  fact  that  a  boycott  had  been 
waged  or  his  products  declared  unfair,  is  not  void  as  abridging  the 
right  of  free  speech  and  the  freedom  of  the  press.  (Following  Gom- 
pers  V.  Buck's  Stove  &  Range  Co.  33  App.  D.  C.  516.)  Re  Gompers, 
293. 

CONTEMPT. 

1.  Section  726,  U.  8.  ReT.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  683,  does  not 

confer  jurisdiction,  but  merely  limits  the  inherent  power  to  Federal 
courts  to  punish  contempt,  and  prescribes  the  punishment.  (Citing 
Pierce  y.  United  States,  37  App.  D.  C.  682.)     Re  Gompers,  293. 

2.  A  decree  enjoining  a  boycott  by  a  labor  organization,  and  forbidding 

the  publication  of  an  employing  manufacturer's  name  on  its  "We 
Don't  Patronize"  or  "Unfair"  list,  continues  in  force  notwithstand- 
ing its  modification  on  appeal,  where  the  decree  as  modified  was 
never  certified  back  to  the  trial  court  for  entry.  Id. 
8.  An  officer  of  a  labor  organization  who  is  enjoined  from  boycotting  the 
business  or  products  of  an  employing  manufacturer,  and  from  pub- 
lishing in  its  official  organ  or  elsewhere  his  name  in  its  "We  Don't 
Patronize"  or  "Unfair"  list,  and  from  making  any  written  or  oral 
statement  calling  attention  to  the  fact  that  a  boycott  had  been  waged 
or  its  product  declared  unfair,  may  be  found  guilty  of  contempt  in 
publishing  defiant  articles  which  kept  the  attention  of  the  public 
fixed  on  the  fact  that  the  boycott  had  been  waged  and  the  products 
declared  unfair,  though  the  producer's  name  was  removed  from  the 
list  after  the  injunction  became  effective,  and  though  it  does  not  ap- 
pear that  the  boycott  thereafter  continued.  (Citing  American  Fed- 
eration of  Labor  v.  Buck's  Stove  &  Range  Co.  33  App.  D.  C.  83,  32 
L.R.A.(N.S.)  748.)     Id. 

4.  A  boycott  by  a  labor  organization  against  the  products  of  an  employing 

manufacturer  is  continued  by  a  resolution  passed  at  a  convention  of 
the  organization,  subjecting  members  to  a  fine  and  expulsion  for  non- 
payment thereof  in  case  they  purchase  the  manufacturer's  products, 
so  as  to  render  guilty  of  contempt  for  the  violation  of  an  injunction 
against  the  boycott,  an  officer  of  the  organization  who  confessedly 
bears  a  share  of  the  responsibility  for  the  passage  of  the  resolution, 
in  that  he  presided  at  the  convention  which  adopted  it.  (Citing 
Gompers  v.  Buck's  Stove  &  Range  Co.  38  App.  D.  C.  616.)  Id. 
Vol.  XL.— 40. 
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i.  Prooeedinga  for  contempt  are  tm  generU,  partaking  of  some  of  the  ele- 
ments of  both  civil  and  criminal  proceedings,  but,  strictly  speaking, 
they  are  neither  civil  nor  criminal,  but  belong  to  a  class  of  proceed- 
ings inherent  in  the  court  and  deemed  essential  to  its  existence.    Id. 

6.  The  report  of  a  committee  appointed  by  the  court  to  ascertain  if  there 

is  reasonable  cause  to  believe  that  contempt  has  been  committed  by 
a  violation  of  the  court's  injunction  is  not  a  criminal  information 
which  will  bring  contempt  proceedings  instituted  thereon  within  the 
purview  of  sec  1044,  U.  8.  Rev.  SUt.  U.  S.  Ckmip.  SUt  1901,  p.  725, 
limiting  the  time  within  which  informations  may  be  instituted. 
Id. 

7.  Criminal  contempt  is  not  a  crime  within  the  meaning  of  sec  1044,  U.  S. 

Rev.  Stat.,  providing  that  no  person  shall  be  prosecuted  for  an  of- 
fense unless  the  indictment  is  found  or  the  information  is  instituted 
within  three  years  after  the  commission  of  the  offense.  <Mr.  Chief 
Justice  Shepard  dissenting.)     Id. 

8.  Lapse  of  nearly  three  years  since  original  contempt  proceedings  were 

instituted  does  not  constitute  laches  which  will  preclude  further  pro- 
ceedings, where  the  original  proceedings  were  instituted  without  de- 
lay, and,  upon  reversal  upon  appeal  and  remandment  for  such  fur- 
ther proceedings  as  might  seem  advisable,  the  further  proceedings 
were  institued  with  extreme  promptness.     Id. 

9.  A  suggestion  by  a  committee  of  the  bar  appointed  by  the  court,  that 

respondents  in  contempt  proceedings  for  the  violation  of  an  injunc- 
tion make  apology  and  give  assurance  of  such  future  submission  to 
the  court  as  would  answer  the  purpose  of  vindicating  its  authority; 
the  willingness  of  the  court  up  to  the  time  of  pronouncing  sentence 
to  accept  a  compliance  with  the  suggestion  as  a  purging  of  the  re- 
spondents of  contempt;  and  the  fact  that  the  suggestion  was  met 
with  defiance, — ^are  elements  to  be  considered  in  measuring  the  re- 
spondents* intent  and  temper.  (Mr.  Chief  Justice  Shepard  dissent- 
ing.)    Id. 

10.  A  writ  of  error  is  not  essential  to  the  review  by  this  court  of  a  judg- 

ment of  the  supreme  court  of  the  District  of  Columbia  in  cont^npt 
proceedings,  where  the  judgment  shows  on  its  face  an  abuse  of  dis- 
cretion.   Id. 

11.  An  objection  to  the  appointment  of  a  United  States  Commissioner  to 

take  testimony  in  contempt  proceedings  in  the  supreme  court  of  the 
District  of  Columbia,  for  the  violation  of  an  injunction  issued  by  it 
will  not  be  considered  on  appeal  where  all  testimony  was  taken  in 
open  court.    Id. 

12.  Objections  to  the  admission  and  rejection  of  testimony  without  specific 

assignments  of  error  will  not  be  examined  on  an  appeal  from  a  judg- 
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ment,  unaccompanied  by  findings  of  fact,  adjudging  one  ipiilty  of 
contempt  in  general,  in  a  proceeding  tried  by  the  court,  where  there 
is  sufficient  CTidence  to  support  the  judgment.    Id. 

18.  On  an  appeal  from  a  judgment  in  a  proceeding  tried  by  the  court,  find* 
ing  one  guilty  ci  contempt  in  general,  objections  to  the  admission 
and  exclusion  of  testimony,  in  the  absence  of  specific  assignments, 
of  error,  will  be  deemed  to  have  been  waived,  where  they  are  so- 
indefinite  that  counsel  seemed  not  to  think  them  sufficient  to  require 
argument.    Id. 

14.  Contempt  proceedings  for  the  violaticm  of  an  injunction  issued  by  the 
supreme  court  of  the  District  of  Columbia,  when  certified  back  by 
this  court  for  dismissal  without  prejudice,  to  the  equity  division  of 
the  supreme  court,  as  composed  by  rules  of  court,  which  issued  the 
injunction,  may  be  certified  over  to  the  other  equity  division,  and 
further  proceedings  may  be  therein  institued.    Id. 

16.  A  judgment  of  the  supreme  court  of  the  District  of  Columbia  punish- 
ing a  person  for  contempt  may  be  modified  by  this  court  for  excessive- 
ness,  as  constituting  an  abuse  of  discretion,  in  view  of  27  Stat,  at 
L.  434,  chap.  74,  creating  the  latter  court,  and  giving  it  power  to 
affirm,  reverse,  or  modify  on  appeal  a  final  order,  judgment,  or  decree 
of  the  supreme  court.  (Citing  Billings  v.  Field,  36  App.  D.  C.  16,. 
and  distinguishing  Gompers  v.  Buck's  Stove  &  Range  Co.  33  App. 
D.  C.  516.)     Id. 

16.  In  tile  absence  of  reversible  error  in  the  trial  below,  this  court,  having 

the  power  to  reduce  the  punishment,  will  not  reverse  a  judgment  for 
contempt  and  order  a  new  trial  upon  the  ground  of  excessive  punish- 
ment, but  will  modify  the  decree  by  fixing  a  reasonable  punishment. 
Id. 

17.  Imprisonment  for  one  year,  six  months  and  three  months  respectively,. 

imposed  upon  <^cers  of  a  labor  organization  in  contempt  proceed- 
ings, for  the  violation  of  an  injunction  against  boycotting  and 
blacklisting  an  employing  manufacturer,  was  deemed  excessive  and 
Avas  modified  on  appeal  in  view  of  the  fact  that  under  sec.  6399,  U. 
S.  Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  3656,  the  maximum  penalty 
that  could  be  imposed  in  a  criminal  prosecution  for  the  same  acts 
is  $500  or  imprisonment  for  three  months,  or  both;  and  the  fur- 
ther fact  that  the  dispute  was  adjusted  and  the  boycott  terminated 
before  the  trial  below;  and  this  court  ordered  the  imprisonment  of 
the  leading  contemner  for  thirty  days,  and  the  imposition  upon  each 
of  the  others  of  a  fine  of  $500,  with  a  provision  for  their  confine- 
ment  in  case  of  their  failure  to  pay  the  fine.    Id. 

CONTRACl'S.  See  Bbokers;  Champerty  and  Maintenance;  Cobpora- 
TION8,  4;  Equity,  7;  Fbaud,  5;  Injunction,  4;  Master  and  Sebv- 
Ajn,  6,  6,  7;  Specific  Pebfobmancb;  Vbndob  and  Pubchaseb. 
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CONTRACTS— eontinuad. 

1.  Where  a  eoatraet  is  sought  to  be  establislied  throagk  «b  offer  and  me- 
oeptanee,  it  is  essential  that  the  minds  of  the  parties  meet  upon  a 
definite  proposition;  and  if  a  certain,  definite  offer  be  submitted  by 
letter  or  telegram,  and  accepted,  before  withdrawal,  without  con- 
dition or  change  of  terms,  there  is  a  contract.  Kankin  ▼.  Collins, 
211. 

a.  The  words  "with  time  concession  can  close  immediately,"  contained  in 
an  alleged  written  offer,  are  not  necessarily  equivalent  to  saying  that 
''with  time  concession  will  close  immediately,"  and  where  the  sur- 
rounding circumstances  show  they  were  not  so  intended,  they  do  not 
constitute  such  a  certain,  definite  offer  that,  when  unconditionally 
accepted  as  made,  they  will  constitute  a  binding  contract  between 
the  parties;  and  especially  is  this  true  where  the  subsequent  conduct 
of  the  parties  shows  that  they  did  not  consider  such  contract  as 
haying  been  made.    Id. 

3.  That  a  building  contract  might,  under  certain  conditions  of  cost,  haTc 

permitted  the  contractor,  without  loss  to  himself,  to  delay  the  com- 
pletion of  the  building,  to  the  loss  of  the  owner,  and  therefore  have 
been  an  unwise  one  for  the  owner  to  enter  into,  cannot  affect  its  con- 
struction.    Thompson-Starrett  Co.  t.  Southern  Bldg.  Corp.  459. 

4.  Delay  in  completing  a  building  beyond  the  date,  fixed  by  the  building 

contract,  which  required  the  work  to  be  done  at  cost  plus  a  specified 
profit,  the  aggregate  in  no  case  to  exceed  a  guaranteed  maximum 
amount,  does  not  entitle  the  owner  to  recover  for  delay  in  the  com- 
pletion of  the  building,  under  a  further  provision  of  the  contract 
that  the  owner  shall  have  the  right  to  deduct  from  the  guaranteed 
maximum  amount,  $100  for  each  and  every  day  that  the  completion 
should  be  delayed  beyond  the  date  fixed  therefor,  where  the  actual 
cost,  plus  the  stipulated  profit  and  forfeiture  for  the  delay,  is  less 
than  the  guaranteed  maximum  amount.  Id. 
^.  No  damages  for  delay  in  completing  a  building  contract  can  be  recov- 
ered independently  of  the  damages  stipulated  therefor  in  the  con- 
tract.   Id. 

6.  The  consideration  named  in  a  written  contract  to  pay  a  person  ^'in  re- 
turn for  pecuniary  and  other  aid  rendered"  a  sum  equal  to  5  per 
cent  of  the  gross  amount  ultimately  allowed  by  the  United  States 
on  a  claim  of  the  promisor,  pending  before  Congress,  will  not  be 
presumed  to  have  been  paid  and  received,  but  should  be  pleaded 
and  proved  in  an  action  on  the  contract, — especially  where  the  ac- 
tion is  brought  against  the  promisor's  estate,  and  the  promisee  had 
been  employed  in  the  government  service,  and  was  therefore  pro- 
hibited by  express  statute  from  rendering  aid  to  anyone  in  the  pros- 
ecution of  a  claim  against  the  United  States  during  such  period  of 
service,  or  for  two  years  thereafter.    Parish  v.  Craig,  138. 
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CONTRACTS— Hsontinned. 

7.  Although  a  contract  is  in  writing  and  its  terms  cannot  be  varied  by 
parol  evidence,  such  evidence  of  false  and  fraudulent  representations 
made  to  induce  the  contract  is  admissible  to  defeat  its  enforcement 
by  one  of  the  original  parties,  or  one  substituted  for  the  purpose  of 
excluding  the  defense  of  fraud.     First  Nat  Bank  v.  Fox,  430. 

CONTRIBUTORY  NEGLIGENCE.    See  Carriers,  2,  6. 

CORPORATIONS. 

1.  One  who  has  conditionally  purchased  shares  of  the  treasury  stock  of 

a  solvent  corporation  from  the  corporation,  under  an  option  to  re- 
scind the  agreement  at  the  expiration  of  a  year,  is  not  precluded 
from  so  doing  because  no  power  has  been  given  to  the  corporation 
to  purchase  its  own  stock,  nor  on  the  ground  that  the  transaction 
will  result  in  withdrawing  from  the  trust  fund  of  the  company  that 
which  belongs  to  all  the  stockholders  and  creditors.  Royal  Glue  Co.. 
V.  Lange,  9. 

2.  A  conditional  sale  by  a  local  corporation  of  shares  of  its  treasury  stock, 

under  an  option  to  rescind  at  the  end  of  a  year,  is  not  invalid  as  an 
attempt  to  increase  or  diminish  the  capital  stock  in  violation  of 
Sec.  634  of  the  Code  of  the  District  of  Columbia  (31  Stat  at  L.. 
1288,  chap.  854.)     Id. 

3.  Acceptance  of  dividends  by  the  purchaser  from  a  solvent  corporation,  of 

shares  of  its  treasury  stock,  under  an  option  to  rescind  at  the  end 
of  a  year,  does  not  estop  him  from  taking  advantage  of  such  option. 
Id. 

4.  A  foreign  corporation,  operating  steamships  between  Europe  and  the- 

city  of  New  York,  which  has,  in  the  District  of  Columbia,  an  agent 
who  sells  on  commission  at  a  regular  place  of  business  tickets  and 
reservations  for  the  passage  from  New  York,  and  receives  the  money 
for  them,  and  completes  on  behalf  of  the  corporation  the  contract  of 
transportation,  which  becomes  binding  without  ratification  by  it,  is 
''doing  business"  in  the  District  of  Columbia  within  the  meaning  of  § 
1537  of  the  District  Code,  to  such  an  extent  and  in  such  a  manner 
as  to  bring  the  corporation  before  the  court  in  an  action  for  breach 
of  a  contract  made  outside  of  the  District  of  Columbia.  (Citing 
Ferguson  Contracting  Co.  v.  Coal  &  Coke  R.  Co.  33  App.  D.  C.  159; 
Ricketts  v.  Sun  Printing  &  Pub.  Asso.  27  App.  D.  C.  222.)  Wen- 
dell V.  Holland  America  Line,  1. 

COURTS.    See  Contempt;  Criminal  Law,  2;  Public  Lands,  1. 

The  supreme  court  of  the  District  of  Columbia  is  a  single  court  of  gen- 
eral jurisdiction,  and  the  mere  fact  that  the  various  jurisdictions 
are  by  the  rule  divided  and  assigned  to  different  judges  does  not  in 
any  way  affect  the  general  jurisdiction  of  the  court  Re  Gompers, 
293. 
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COVENANTS. 

1.  Wliere  all  deeds  from  the  original  owners  of  lots  in  a  Mf  sabdiriiioB 

contain  the  same  restrictive  covenants  designed  to  carrj  oat  the 
general  scheme  of  improvement  of  the  subdivision,  such  covenants 
inure  to  the  benefit  of  the  purchasers  and  subsequent  owners  of  the 
lots,  and  in  such  case  each  purchase  being  induced  by  the  common 
understanding  evidenced  by  the  restrictive  covenants,  one  owner 
may  maintain  a  bill  in  equity  to  compel  another  to  comply  with 
the  terms  of  his  grant.    McNeil  v.  Gary,  397. 

2.  The  erection  on  the  rear  of  a  lot  already  improved  by  a  dwelling  house, 

of  a  stable  to  be  used  in  a  drayage  or  express  and  plumbing  busi- 
ness,  is  within  the  prohibition  of  restrictive  covenants  of  the  original 
owner's  grant,  providing  that  not  more  than  one  dwelling  house 
shall  be  erected  on  the  lot,  and  that  no  apartment  house  or  flats  of 
any  description  shall  be  erected  thereon,  and  that  such  building 
shall. not  cost  less  than  $3,500  to  build,  and  shall  not  be  used  for 
manufacturing,  mechanical,  or  business  purposes  of  any  kind,  but 
solely  for  dwelling  purposes;  and  may  be  enjoined  in  equity  by  per- 
sons to  whose  benefit  such  covenants  inured.  (Mr.  Justice  Van  Ors- 
del  dissenting.)     Id. 

CRIMINAL  CONTEMPT.    See  Contempt,  7. 

CRIMINAL  LAW.    See  Contempt,  6-7;  Homicide;  Juet;  Rape. 

1.  While  intoxication  constitutes  no  excuse  or  justification  for  crime  (cit* 
ing  Harris  v.  United  States,  8  App.  D.  C.  20,  36  L.R.A.  465,  and 
Lankton  v.  United  States,  18  App.  D.  C.  348),  it  is,  where  the  very 
essence  of  the  crime  is  made  to  depend  upon  the  condition  of  mind 
at  the  time  of  the  offense,  a  proper  subject  of  consideration  in  the 
determination  of  the  question  whether  a  particular  crime  has  been 
committed.    Sabens  v.  United  States,  440. 

'S.  A  court  of  limited  jurisdiction,  having  the  power  to  fine  or  imprison, 
has  no  jurisdiction  to  try  a  criminal  case  punishable  by  fine  and 
imprisonment.    District  of  Columbia  v.  Simpson,  498. 

3.  Under  sec.  032,  D.  C.  Code  (31  Stat,  at  L.  1340,  chap.  854),  which  limits 

the  authority  of  the  corporation  counsel  to  prosecute  in  the  police 
court  in  the  name  of  the  District  of  Columbia  offenses  punishable  by 
a  fine  only,  or  by  imprisonment  not  exceeding  one  year,  he  has  no 
authority  to  prosecute  a  defendant  in  that  court  charged  with  the 
violation  of  sec.  878c,  D.  C.  Code,  prohibiting  the  refilling  with  milk, 
etc.,  with  intent  to  sell  the  same,  any  vessel  registered  by  another, 
under  penalty  of  fine  or  imprisonment,  or  both,  but  such  a  prosecu- 
tion must  be  conducted  by  the  district  attorney  in  the  name  of  the 
United  States.  (Citing  Nation  v.  District  <^  Columbia,  34  App. 
D.  0.  453,  26  L.RJL(N.S.)  J»96.)     Id. 
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CRIMINAL  LAW— continued. 

4.  Where  a  statute  permits  the  plea  of  gailtj,  and  such  plea  is  accepted 
and  entered  by  the  court  in  a  criminal  case,  it  is  the  highest  kind  ol 
conYiction  of  which  the  case  admits,  and  in  that  instance  there  is 
nothing  left  for  the  court  but  to  enter  judgment.  Green  ▼.  United 
8Utes,  426. 

€.  The  discretion  given  trial  judges  in  criminal  cases  hj  sec.  927,  Code,  D. 
C.  [31  Stat,  at  L.  1340,  chap.  854]  which  provides  that  if  after  ver- 
dict of  guilty,  prima  facie  evidence  is  submitted  that  the  accused  is 
then  insane,  the  court  may  cause  a  jury  to  be  impaneled  to  inquire 
into  his  sanity,  and,  if  found  insane,  he  is  to  be  ccmfined  to  the  hos- 
pital for  the  insane,  is  not  abused  so  as  to  warrant  reversal  by  an 
appellate  court,  by  a  denial  of  an  application  for  an  inquiry  under 
the  statute  by  one  who  has  been  convicted  of  murder  notwithstanding 
his  defense  of  insanity,  where  the  application  is  based  upon  affidavits 
of  the  prisoner's  insanity,  made  by  persons  who  are  not  experts,  one 
having  been  a  witness  at  the  trial,  and  containing  no  recitals  of 
facts  on  which  their  opinions  were  based;  and  letters  of  the  super- 
intendent of  the  hospital  for  the  insane,  which,  while  admitting 
that  the  majority  of  the  hospital  staff  thought  the  prisoner  was 
malingering,  stated  that  this  was  true  only  to  a  limited  extent, 
and  showed  nothing  more  than  that  the  prisoner,  who  had  once  be- 
fore had  "prison  psychosis,"  from  which  he  rapidly  recovered  when 
the  cause  of  inunediate  apprehension  had  been  removed,  had,  to  es- 
cape the  consequences  of  his  present  conviction,  had  a  second  attack 
which  "in  all  probability  would  disappear  very  rapidly  if  the  causes 
of  its  existence  were  removed."    Gonzales  y.  United  States,  450. 

DAMAGES.  See  Ck>NSPiBAGT,  4;  Contracts,  4,  5;  Equttt,  7;  Nuisancb, 
1-4;  Specific  Pekfobmance,  3;  Vbndob  and  Pubchaseb,  2,  3. 

DEATH.    See  Executors  and  Administbatobs. 

No  person  other  than  those  upon  whom  the  statute  confers  authority  may 
bring  an  action  for  wrongful  death.  (Citing  Ferguson  v.  Washings- 
ton  &  G.  R.  Co.  6  App.  D.  C.  525.)  Fleming  ▼.  Capital  Traction  Co. 
489. 

DECEDENTS'  ESTATES.    See  Exbcutobs  and  Administbatobs. 

DECLARATION.    See  Pleading. 

DECREE.    See  Contempt,  2;  Judgment. 

DEEDS.    See  Champebtt  and  Maintenance;  CavsNAifTS;  Trusts. 

DEMURRER.    See  iNJUNonoN,  3,  7;  PLBADuro,  8. 


Digitized  by 


Google 


698  INDBZ. 

DBNTAL  INLAYS.    See  Patbhts,  7. 

DIRECTION  OF  VERDICT.    See  Rahjmadb,  8. 

DISBARMENT.    See  CoNsniAOT,  2. 

DISCRETION.  See  Appeal  and  Ebbob,  10;  Cbiiohal  Law,  6;  Bquiit,  1; 
Injunction,  4;  Jubt;  Pubuc  Lands,  1. 

DISTRICT  OF  COLUMBIA. 

The  entire  part  of  the  Potomac  river  between  the  District  of  Columbia  and 
the  Virginia  shores  is  a  part  of  the  District,  and  as  such  is  subject 
to  all  local  legislation  and  police  regulations  of  the  District,  unkss 
there  is  a  clear  intent  to  exclude  it  therefrom.  Jefferson  ▼.  District 
of  Columbia,  381. 

DOWER.    See  Equttt,  6. 

1.  The  common-law  rule  that  a  widow  is  not  entitled  to  dower  in  lands 

to  which  her  husband  had  a  remainder  in  fee,  if  he  predeceased  the 
life  tenant,  is  not  changed  by  Code  sec.  1158  (31  Stat  at  L.  1375, 
chap.  854),  which  provides  that  a  widow  shall  be  entitled  to  dower 
in  lands  held  by  equitable  as  well  as  legal  title  in  the  husband  at 
any  time  during  the  coverture,  whether  held  by  him  at  the  time  of 
his  death  or  not,  so  as  to  entitle  the  widow  of  a  remainderman  to 
dower  in  lands  held  by  a  life  tenant  at  the  time  of  the  decease  of  the 
remainderman.    Talty  v.  Talty,  587. 

2.  Code  sec.  1020  (31  Stat,  at  L.  1352,  chap.  854),  providing  that  no  ex- 

pectant estate  can  be  defeated  or  barred  by  an  alienation  or  other 
act  of  the  owner  of  the  intermediate  estate,  nor  by  any  destruction 
of  such  precedent  estate  by  disseisin,  forfeiture,  surrender,  merger 
or  otherwise,  etc.,  is  not  applicable  to  remainders,  so  as  to  entitle 
a  widow  to  dower  in  lands  to  which  her  husband  had  a  remainder 
in  fee,  but  which  were  held  by  the  life  tenant  at  the  time  of  the 
death  of  the  remainderman.  Id. 
8.  Code  sec.  1030,  which  provides  that  "expectant  estate  shall  be  descend- 
ible, devisable,  and  alienable  in  the  same  manner  as  estates  in  pos- 
session,'' does  not  change  the  common-law  rule  so  as  to  entitle  the 
widow  of  a  remainderman  to  dower  in  an  estate  in  remainder  held 
by  the  life  tenant  at  the  time  of  the  death  of  the  remainderman. 
Id. 

DRUNKENNESS.    See  Cbiminal  Law,  1 ;  Homicidb,  2,  3. 
DUE  PROCESS  OF  LAW.    See  Constitutional  Law,  1,  2. 
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EJECTMENT.    Sec  Trusts,  2. 
ELECTION.    See  Eqihtt,  5;  Wills. 
ELECTRIC  CONDUCTORS.    See  Patents,  19,  20. 
ELECTRIC  RAILWAYS.    See  Carbiebs;  Railboads,  2. 

EMINENT  DOMAIN. 

1.  In  condemning  private  property  for  public  purposes,  every  step  required* 

to  be  taken  by  the  public  officials  must  be  literally  followed.  (Fol- 
lowing Fay  V.  Macfarland,  32  App.  D.  C.  295.)  Lynchburg  Invest. 
Corp.  V.  Rudolph,  129. 

2.  The  requirement  of  D.  C.  Code,  §  491  [as  amended,  34  Stat,  at  L.  151, 

chap.  2070],  that  "notice  of  not  less  than  twenty  days"  of  the  in- 
stitution of  condemnation  proceedings  be  given  by  advertisement  in 
three  daily  papers,  is  not  satisfied  by  six  insertions  of  the  notice  in 
three  daily  papers,  thirty-two  days  before  the  appearance  day,  but 
the  notice  should  be  published  in  three  daily  papers  for  at  least 
twenty  days  immediately  preceding  the  appearance  day;  and  failure 
to  give  the  proper  notice  will  render  the  entire  proceedings  void. 
Id. 
S.  The  failure  of  the  court  to  instruct  the  jury,  in  a  condemnation  pro- 
ceeding instituted  by  the  Commissioners  of  the  District  of  Colum- 
bia, to  condemn  land  for  street  extension  purposes,  that  the  burden 
is  upon  the  District  to  establish  by  a  preponderance  of  evidence  the 
extent  of  the  special  benefits  accruing  to  the  property  as  a  basis 
for  the  assessment  of  benefits,  is  error,  notwithstanding  the  statute 
proceeded  under  fixes  the  total  amount  of  the  benefits  as  equivalent 
to  the  award  of  damages,  as  the  proportion  of  the  total  benefits  that 
sliould  be  assessed  upon  each  individual  parcel  within  the  entire 
radius  must  be  ascertained.    Id. 

4.  In  a  proceeding  to  condemn  land  for  street  extension  purposes,  the  jury 

should,  in  conformity  with  the  requirement  of  D.  C.  Code,  §  491g,  be 
instructed  that,  in  the  assessment  of  benefits,  it  should  take  into 
consideration  the  value  of  the  land  dedicated  by  the  parties  in  aid 
of  the  improvement;  and  failure  to  do  so  constitutes  reversible  er- 
ror, although  no  instruction  to  that  effect  was  asked  by  the  prop- 
erty owner.  (Citing  Brown  v.  Macfarland,  19  App.  D.  C.  525.) 
Id. 

5.  One  whose  real  property  is  sought  to  be  acquired  by  the  United  States 

in  pursuance  of  a  special  act  of  Congress  providing  for  its  condem- 
nation in  accordance  with  the  provisions  of  the  act  of  Congress  of 
August  30,  1890  (26  Stat,  at  L.  412,  chap.  837,  U.  S.  Comp.  Stat. 
1901^  p.  2519)  is  not  entitled,  after  the  appraisal  of  the  property  by 
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EMINENT  DOMAIN— continued. 

oominiBsioners,  to  demand  the  appointment  of  a  juiy  to  make  anotber 
appraisement  in  conformity  with  Sec  487  of  the  Code  of  the  Dis- 
trict of  Columbia  [31  Stat,  at  L.  1266,  chap.  854],  where  the  pro- 
visions of  such  section  are  not  found  in  the  act  of  1890,  although 
the  Code  went  into  effect  subsequent  to  1890.  Whitford  y.  United 
States,  14. 

«6.  An  award  in  condemnation  proceedings  fairly  based  on  the  present  mar- 
ket value  of  the  property  taken  will  not  be  set  aside  as  grossly  in- 
adequate, although  the  evidence  discloses  a  wide  difference  of  opinion 
on  the  question  of  value,  where  the  value  testified  to  in  many  in- 
stances is  purely  speculative  and  based  upon  prospective  income 
under  conditions  which  have  no  existence.    Id. 

:7.  On  appeal  to  this  court  in  condemnation  proceedings  instituted  under 
act  of  Congress  of  June  25th,  1910  (36  Stat,  at  L.  738,  chap.  384), 
where  the  evidence  relating  to  the  value  of  the  property  in  question 
upon  examination  discloses  no  reversible  error,  and  the  award  is 
supported  by  sufficient  evidence  to  justify  the  verdict,  and  there  is  no 
showing  of  prejudice  or  corruption  on  the  part  of  the  appraisers, 
there  is  nothing  to  bring  the  issues  of  fact  into  review.  (Citing 
Seufferle  v.  Macfarland,  28  App.  D.  C.  94,  101.)  Phillips  v.  United 
SUtes,  260. 

EMPLOYERS*  LIABILITY  ACT.    See  Masteb  awd  Sbbtant,  2-9. 

EQUITY.  See  Covenants;  Injunction;  Nuisance;  Pbogbss;  Specific 
Pebfokmance;  Tbusts. 

.1.  Jurisdiction  of  equity  is  not  compulsory,  but  is  the  subject  of  discretion, 
and  goes  not  as  a  matter  of  course,  but  is  granted  or  withheld  ac- 
cordingly as  equity  and  justice  seem  to  demand  in  view  of  all  the 
circumstances  of  the  case,  but  this  discretion  is  not  an  arbitrary 
or  capricious  one,  but  is  controlled  by  the  settled  principles  of 
equity.  (Citing  Knott  v.  Oiks,  27  App.  D.  C.  581.)  Bride  v. 
Reeves,  473. 

2.  Equity  has  no  jurisdiction  where  the  plaintiff  has  a  plain,  adequate,  and 
complete  remedy  at  law ;  but  to  be  such,  the  remedy  at  law  must  be 
as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration as  the  remedy  in  equity.    Hurd  v.  Cramer,  349. 

.3.  There  is  no  such  plain,  adequate,  and  complete  remedy  at  law  as  to 
exclude  equitable  jurisdiction  of  a  suit  to  set  aside,  upon  the  ground 
of  fraud  and  undue  influence,  gifts  of  money  and  property  by  one 
who  has  been  adjudged  incompetent,  where  the  incompetent's  memory 
as  to  the  transactions  is  defective,  and  the  books  which  came  into 
the  hands  of  his  conservator  contain  no  evidence  of  the  transfers. 
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which  extended  over  a  period  of  several  years,  and  which  were  con- 
cealed by  the  defendant,  and  the  funds  received  by  the  defendant 
have  been  converted  into  notes  whose  makers  are  unknown  to  the 
plaintiff,  and  where  the  suit  in  equity  involves  account,  fraud,  mis- 
representation, concealment,  discovery,  declaration  of  trust,  the 
following  of  trust  funds,  and  injunction.  (Citing  Qeorge  v.  Ford, 
36  App.  D.  C.  315.)     Id. 

4.  One  who,  as  trustee,  holds  an  estate  for  the  benefit  of  the  grantor  until 

his  death,  after  which  it  is  to  revert  to  his  estate,  may,  by  appro- 
priate proceedings,  invoke  the  aid  of  equity  to  direct  the  adminis- 
tration of  the  trust,  where  the  estate  is  large  and  requires  the  pay- 
ment of  taxes  and  the  renewal  of  mortgages,  and  the  grantor  has  be- 
come incapacitated  from  advising  with  the  trustee  or  directing  the 
disposition  of  the  net  income,  and  the  children  of  the  grantor  are 
not  necessary  parties  to  such  proceedings.    Hutchins  v.  Dante,  262. 

5.  A  court  of  equity  which,  before  the  grantor's  death  and  with  the  con- 

sent of  all  interested,  took  jurisdiction  of  a  trust  estate  held  for 
the  grantor's  benefit  until  his  death,  and  then  to  be  turned  over  to 
his  executors  and  to  pass  to  the  persons,  including  the  wife,  named 
in  the  will,  cannot,  after  the  testator's  death  and  pending  a  will 
contest,  order  any  part  of  the  income  thereafter  accruing  to  be  paid 
to  the  widow  on  her  share,  at  least  where  she  has  not  elected  be- 
tween the  provisions  of  the  will  and  the  statutory  rights  of  dower 
and  distribution.     Id. 

"6.  The  jurisdiction  of  equity  over  trust  estates  is  limited  to  their  conser- 
vation, and  does  not  embrace  the  power  of  distribution  given  by  stat- 
ute to  the  probate  court.     Id. 

7.  Where  equity  has  taken  jurisdiction  of  a  suit  for  the  rescission  of  a 
contract,  and  one  of  the  parties  has  put  it  out  of  his  power  to  place 
the  other,  the  aggrieved  party,  in  statu  quo,  damages  will  be  ascer- 
tained and  awarded  in  equity  to  avoid  a  multiplicity  of  suits.  For- 
rest V.  Wardman,  620. 

S,  A  bill  of  review  will  not  be  sustained  upon  an  allegation  of  the  dis- 
covery of  new  and  material  facts,  where  the  matters  alleged  might 
have  been  discovered  before  by  the  party  by  the  exercise  of  reason- 
able diligence.  (Citing  Osborne  v.  S.  L.  Davidson  Mortg.  Co.  8  App. 
D.  C.  481.)     Noble  v.  Crane,  64. 

ESTOPPEL.  See  Bills  and  Notes,  8;  Corporations,  3;  Judgment,  3; 
Trademarks  and  Tradenames,  3. 

ESTATES.    See  Dower,  1-3. 

EVIDENCE.    See  Appeal  and  Error,  14,  16;  Bills  and  Notes,  10;  Cas- 

RIERS,   6;    CONSPIBAOT,   2,   3;    CONTBMFT,    11-13;    CONTRACTS,    6,    7; 
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HoMiciDB,  4;  Mastkb  and  Bkbvaht,  10;  NsGuasifGB;  Patxrts,  10- 
12;  Railboads,  1. 

1.  Eyidence  of  a  specialist  as  to  the  result  of  an  examination  by  him  of 

the  plaintiff's  eyes  and  ears  more  than  a  year  before  the  trial  of 
an  action  for  personal  injuries,  but  after  the  plaintiff  was  injured^ 
in  which  action  the  plaintiff  claims  his  sight  and  hearing  were  good 
before  the  accident,  is  properly  admitted,  where  there  is  nothing  in 
the  record  to  show  that  such  examination  was  not  made  for  treat- 
ment of  the  ailment,  or  was  made  merely  to  elicit  eyidence  for  use  in 
the  trial,  and  although  the  testimony  of  the  witness  was  partly 
based  upon  statements  made  to  him  by  the  plaintiff.  Washington,  A. 
&  M.  V.  R.  Co.  V.  Fincham,  412. 

2.  The  plaintiff  in  an  action  on  an  insurance  policy,  by  producing  a  physi- 

cian who  testifies  in  her  behalf,  as  to  the  physical  condition  of  her 
husband,  the  insured,  shortly  after  his  injury,  does  not  waive  the 
right,  under  D.  C.  Code,  sec.  1073  (31  Stat,  at  L.  1358,  chap.  854), 
prohibiting  a  physician,  without  the  consent  of  the  patient  or  hia 
legal  representative,  from  disclosing  any  confidential  information 
acquired  while  professionally  attending  the  patient  and  which  was 
necessary  to  enable  him  to  act  in  that  capacity,  to  object  to  the  tes- 
timony of  a  physician  produced  by  the  defendant,  as  to  the  result 
of  an  examination  made  by  him  of  the  insured  at  a  different  time, 
as  to  which  the  plaintiff  has  not  testified.  (Following  Prudential 
Ins.  Co.  y.  Lear,  31  App.  D.  C.  184,  and  Baltimore  &  O.  R.  Ck).  y. 
Morgan,  36  App.  D.  C.  195.)  Mays  y.  New  Amsterdam  Casualty  Co. 
249. 

EXCEPTIONS.    See  Appeal  and  Ebbob,  8,  9. 

EXCHANGE.    See  Vendob  and  Pubchaseb,  2,  3. 

EXECUTORS  AND  ADMINISTRATORS.    See  Fbaud,  3,  4. 

The  supreme  court  of  the  District  of  Columbia  holding  a  probate  court  has 
no  authority  or  jurisdiction  to  appoint  an  administrator  for  the  sole 
purpose  of  bringing  suit  in  the  District  to  recover  damages  for  the 
Diligent  killing  in  the  District  of  a  person  domociled  therein,  when 
there  are  already  in  existence  administrators  previously  appointed 
by  the  same  court,  who  are  alive  and  qualified  to  act,  and  whose  ap- 
pointment has  never  been  revoked,  notwithstanding  the  damages 
which  may  be  recovered  in  such  an  action  are  not  assets  of  the  es- 
tate in  the  sense  that  they  may  be  appropriated  to  the  payment  of 
debts.  (Distinguishing  Southern  R.  Co.  v.  Hawkins,  35  App.  D.  C. 
313,  21  Ann.  Cas.  926.)     Fleming  v.  Capital  Traction  Co.  4^9. 

FOOD.    See  Cbiminal  Law,  3. 

1.  The  pure  food  and  drugs  act   (34  Stat,  at  L.  770,  chap.  3915,  U.  S. 
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Comp.  Stat.  Supp.  1911,  p.  1357)  is  a  police  regulation  ^eaaeted  to 
conserve  the  public  health,  and  will  be  construed  liberal]^  to  meet 
the  evils  intended  to  be  embraced  within  its  provisions.  (Citing  Dis- 
trict of  Columbia  v.  Gardiner,  39  App.  D.  C.  389;  Qalt  T.  United 
States,  39  App.  D.  C.  470.)     Dade  v.  United  States,  94. 

2.  Milk  containing  bacteria  of  the  colon  group,  due  to  a  deposit  therein 
of  fecal  matter,  which  might  have  been  prevented  by  the  adoption  of 
cleanly  methods  in  handling  the  milk,  is  filthy,  decomposed,  and  adul- 
terated, within  the  provisions  of  the  pure  food  and  drugs  act  (34 
Stat,  at  L.  770,  chap.  3916,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1367.) 
Id. 

■3.  That  it  is  impossible  to  produce  milk  entirely  free  from  bacteria  will 
not  exempt  that  .product  from  the  operation  of  the  pure  food  and 
drugs  act  (34  Stat,  at  L.  770,  chap.  3916,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1367),  where  the  milk  complained  of  contained  bacteria  of 
the  colon  group,  as  a  result  of  fecal  contamination,  which  might 
have  been  avoided  by  the  adoption  of  sanitary  methods  in  handling 
the  product.     Id. 

FOREIGN  CORPORATIONS.    See  Cobpobations,  4. 

FRAUD.  See  Account  Stated,  1,  3 ;  Bills  and  Notes,  4, 8, 10;  Contbaotb, 
7;  Equity,  3;  Joint  Adventubes;  Release,  2,  3;  Vendor  and  Pub- 
0HA8EB,  3-6. 

1.  One  who  secretly  purchased  the  services  of  another  person's  confiden- 

tial agent  in  effecting  an  exchange  of  properties  is  legally  and  equi- 
tably responsible,  and  is  liable  to  make  good  to  such  other  person 
whatever  loss  the  latter  has  legally  or  equitably  sustained.  Forrest 
V.  Wardman,  520. 

2.  Such  influence  over  a  man  eighty-nine  years  of  age  as  is  a  natural  con- 

comitant of  his  gratitude  to  a  woman  who  attended  and  oared  for 
him  in  his  infirmity  would  be  insufficient  to  warrant  the  setting 
aside  of  gifts  of  money  and  property  to  her,  although  they  were 
large  and  frequent.  (Citing  Madre  v.  Gaskins,  39  App.  D.  C.  19.) 
Hurd  V.  Cramer,  349. 

3.  Large  gifts  of  money  and  property  by  a  man  eighty-nine  years  of  age, 

and  a  believer  in  spiritualism,  to  a  woman  with  whom  he  made  his 
home,  will  be  set  aside  at  the  suit  of  his  executor  on  the  ground  of 
fraud  and  undue  infiuence,  where  they  were  induced  by  what  the  de- 
fendant represented  as  spiritual  conununications  from  the  donor's 
deceased  wife,  to  whose  memory  lie  was  deeply  devoted,  and  where 
the  defendant  concealed  the  gifts  from  the  donor's  children,  and, 
while  representing  to  them  her  desire  to  OTeroome  his  unkindnesa 
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mad  laek  ci  gm&nmty  to  them,  was  really  engaged  in  exciting  hm 
prejudices  against  them  by  suggesting  that  they  cared  only  for  his 
money.    Id. 

4.  Where  gifts  of  money  which  were  procured  from  a  decedent  by  fraud 
and  undue  influence  have  been  converted  by  the  donee  into  securi- 
ties, and  in  a  suit  by  the  executor  the  donee  has  failed  to  discover 
their  whereabouts,  the  plaintiff  is  entitled  to  have  such  incidental 
auxiliary  process  as  may  be  necessary  to  procure  the  possession  of 
all  such  securities  and  the  proceeds  thereof.    Id. 

6.  Fraud  as  a  deiense  to  an  action  on  a  written  contract  is  available  with- 
out pleading  it  specially.    First  Nat.  Bank  v.  Fox,  480. 

FREEDOM  OF  SPEECH  AND  PRESS.    See  CtowsTrrunoNAL  Law,  3. 

GARAGE.  See  Injunction,  6;  Municipal  Cobporations,  1,  2,  4;  Nin- 
8ANCES,  1-3. 

GIFT.    See  Equity,  3;  Fraud,  2-4;  Iivsanb  PntsoNS. 

HEALTH.    See  Food. 

HEARING.    See  Indians. 

HIGHWAYS.    See  Municipal  Cobpobationb,  5. 

HOLIDAYS.    See  Appeal  and  Ebbob,  7. 

HOMESTEAD.    See  Public  Lands,  3,  4. 

HOMICIDE.    See  Criminal  Law,  5;  Jubt. 

1.  While  implied  malice  at  common  law  was  sufficient  to  make  an  offense 

murder,  under  sees.  799  and  800,  Code,  D.  C.  [31  Stat,  at  L.  1321, 
chap.  854],  which  require  proof  of  actual  malice,  implied  malice 
constitutes  murder  in  the  second  degree.  Sabens  v.  United  States^ 
440. 

2.  A  slayer  who  formed  a  deliberate  and  premeditated  design  to  kill,  and, 

in  pursuance  thereof,  voluntarily  got  drunk  for  the  purpose  of  nerv- 
ing himself  for  its  accomplishment,  cannot,  where  the  statute  re- 
quires an  intent  to  commit  murder  at  the  time  of  the  commission 
of  the  offense,  be  convicted  of  murder  in  the  first  degree,  if,  at  the 
time  of  the  killing,  he  was  so  drunk  as  to  be  unable  then  to  deliber- 
ate and  premeditate  the  murder.  (Construing  sees.  799  and  800, 
Code,  D.  C.)     Id. 

3.  It  is  error  to  qualify  a  charge  in  a  homicide  case  that  the  weight  of 

evidence  as  to  the  accused's  intoxication  is  for  tiie  jury,  by  adding 
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that  such  evidence  should  be  received  with  caution  and  carefully 
examined,  in  connection  with  all  the  circumstances  of  the  case,  since 
the  qualification  in  effect  tells  the  jury  that  such  evidence  shouk'  be 
weighed  by  a  standard  different  from  that  applied  to  other  evidence. 
Id. 

4.  Evidence  of  the  flnding,  about  a  year  after  the  homicide,  of  a  saw  in  a. 
cell  occupied  by  the  accused  and  another  prisoner,  and  to  which 
others  had  access,  is  not  admissible  as  tending  to  show  his  sanity, 
in  that  it  indicates  his  capability  of  planning  an  escape,  and  was- 
hence  not  insane.    Id. 

HUSBAND  AND  WIFE.    See  DowEB;  Mabbiagb. 

INADEQUACY  OF  CONSIDERATION.    See  Venix»  and  Pitbohasbb^  4-6. 

INCOMPETENT  PERSONS.    See  iNSAifE  Pkbbons;  Hoiacim,  4;  Pboocss. 

INDIANS. 

Under  a  statute  authorizing  the  Secretary  of  the  Interior  to  remove  mem- 
bers of  the  Tribal  Council  of  the  Osage  Indians,  elected  by  the  mem- 
bers of  the  tribe,  for  good  cause,  "to  be  by  him  determined,"  the 
Secretary  may  remove  a  member  of  the  council,  without  notice  or 
hearing.  (Construing  the  act  of  Congress  of  June  28,  1906,  34  Stat., 
at  L.  539,  chap.  3572. )     United  States  ex  rel.  Brown  v.  Lane,  533. 

INDORSEMENT.    See  Bills  and  Notes. 

INFRINGEMENT.    See  Patents. 

INJUNCTION.  See  Constitutional  Law,  3 ;  Contempt,  2-4,  6,  9,  11,  14,- 
17;  Covenants,  2;  Mandamus,  2;  Nuisance. 

1.  Where  the  consent  of  the  property  owners  in  the  vicinity  is  made  by 

law  a  condition  precedent  to  the  right  to  establish  an  industry 
therein,  any  attempt  to  establish  the  industry  without  such  consent 
may  be  enjoined  at  the  instance  of  property  owners  within  the  pre- 
^iioed  radius.     Weeks  v.  Henrich,  46. 

2.  Injunction  will  lie,  in  the  absence  of  an  adequate  remedy  at  law,  to 

restrain  the  threatened  violation  of  a  plain  official  duty  requiring  no 
exercise  of  discretion,  or  the  threatened  destruction  of  a  vested  right 
by  an  act  clearly  beyond  the  official  authority.  McKenzie  v.  Fisher, 
74. 

3.  Where  a  bill  is  filed  to  enjoin  official  action,  it  is  analogous  to  and  is^ 

governed  by  the  same  principles  as  a  petition  for  mandamus,  and  it 
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is  preferable  practice  for  the  defendant,  instead  of  demiuTtag,  to 
make  answer,  setting  out  in  full  the  facts  upon  which  he  relies  in 
support  of  his  action  in  the  premises,  as  in  the  case  of  mandamus. 
(Citing  United  States  ex  reL  West  v.  Hitchcock,  19  App.  D.  C. 
333.)     Id. 

•4.  The  awarding  by  the  Postmaster  Gkneral  after  careful  inyestigation  and 
report  by  a  committee  of  experts,  of  contracts  to  certain  success- 
ful bidders  for  the  furnishing  of  canceling  machines,  under  a  stat- 
ute requiring  the  contract  to  be  awarded  "on  the  basis  of  cheapness 
and  efficiency,'*  involves  the  ascertainment  of  facts  and  the  exer- 
cise of  discretion,  and  is  not  a  mere  or  plain  ministerial  duty,  and 
therefore  cannot  be  restrained  by  injunction.  B.  F.  Cummins  Co.  ▼. 
Burleson,  500. 

4(.  While  a  taxpayer  of  a  municipality  may  maintain  a  bill  against  the 
municipal  authority  to  prevent  the  latter  from  illegally  disposing 
of  public  moneys,  or  creating  a  debt  which  the  taxpayer  will  be 
compelled  to  pay  (citing  Roberts  v.  Bradfield,  12  App.  D.  C.  453), 
pubUc  policy  forbids  the  extension  of  this  rule,  so  as  to  permit  a 
taxpayer  having  no  special  right  of  person  or  property  not  commoa 
to  the  public  generally  to  maintain  a  similar  bill  against  the  ex- 
ecutive department  of  the  State  of  Federal  government.    Id. 

^,  To  a  suit  in  equity  to  enjoin  the  establishment  of  a  public  automobile 
garage,  to  the  proprietors  of  which  the  building  inspector  had  grant- 
ed a  permit,  after  the  District  Commissioners  had  attempted  to 
amend  the  regulations  so  as  to  permit  of  its  establishment,  the  in- 
spector, the  Ommissioners,  and  the  assessor  are  proper,  if  not 
necessary,  parties.    Weeks  v.  Henrich,  46. 

7.  On  demurrer  to  a  bill  for  injunction  the  case  must  be  ooosidered  upon 
the  facts  alleged,  which,  to  the  extent  that  they  are  well  pleaded  as 
facts,  and  not  as  conclusions  of  law,  are  admitted  by  the  demurrer. 
McKenzie  v.  Fisher,  74. 

INSANE  PERSONS.  See  O>NSTiTirn0NAL  Law,  1;  Cboonal  Law,  5; 
Equttt,  3;  Pbocess. 

An  aged  man's  manifestation  of  some  of  the  weaknesses  of  old  age  and 
his  belief  in  spiritualism  do  not  alone  constitute  such  mental  inca- 
pacity as  will  warrant  the  setting  aside  of  gifts  by  him  of  money 
and  property.     Hurd  v.  Cramer,  349. 

INSTRUCTIONS.    See  Appeal  Ain>  Ebboe,  16,  17;  EMursHT  Domaik,  3, 

4;  HOMICIDB,  3;  LANDLORD  Am)  TENANT;  TELiL. 

INSULATORS.    See  Patents,  19. 
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INSURANCE. 

1.  Statements  printed  in  an  application  for  insurance,  and  submitted  to 

an  applicant  for  the  purpose  of  eliciting  from  him  all  facts  thought 
by  the  insurer  to  be  material,  should  be  free  from  ambiguity;  and 
if  the  policy  of  which  such  statements  are  made  a  part  is  so  drawn 
as  to  require  interpretation  and  to  be  fairly  susceptible  of  two  dif- 
ferent constructions,  that  one  will  be  adopted  that  is  most  favor- 
able to  the  insured;  and  especially  is  this  true  of  a  policy  where  it 
is  claimed  that  a  misstatement,  material  or  otherwise,  avoids  the 
policy.    Mays  v.  New  Amsterdam  Casualty  Co.  249. 

2.  A  clause  of  a  printed  statement  in  an  application  for  accident  or  dis- 

ability insurance,  to  the  effect  that  no  application  ever  made  by  the 
applicant  for  insurance  has  been  declined,  being  of  doubtful  mean- 
ing, will  not  be  construed  to  include  a  prior  rejection  for  life  insur- 
ance, where  the  remaining  clause  of  such  statement,  and  other  state- 
ments in  the  application,  relate  solely  to  accident,  disease,  or  illness 
insurance.  If  the  insurer  desires  information  concerning  rejections 
for  life  insurance,  it  should  frame  its  statement  to  that  end.    Id. 

3.  A  statement  printed  in  an  application  for  accident  or  disability  insur- 

ance, requiring  a  declaration  on  the  part  of  the  applicant  that  be 
has  not  received  medical  or  surgical  attention  within  a  period  of 
five  years,  must  receive  a  reasonable  interpretation,  and  does  not 
relate  to  the  opinion  of  a  physician  concerning  a  slight  and  tem- 
porary indisposition  leaving  no  impress  upon  the  mind;  and  whert> 
in  an  action  upon  the  policy  issued  on  such  application,  the  evidence 
is  conflicting  as  to  the  applicant's  receiving  such  attention,  it  is  for 
the  jury  to  determine,  under  proper  instructions,  whether,  within  t!ie 
meaning  of  such  statement,  his  answer  thereto  was  a  fair  and  true 
one.     Id. 

4.  A  statement  printed  in  an  application  for  accident  or  disability  insur- 

ance, to  the  effect  that  the  applicant  is  ''in  sound  condition,  men- 
tally and  physically,"  does  not  require  the  applicant  to  do  more 
than  state  his  honest  belief  that  he  is  not  suffering  to  an  appre- 
ciable degree  with  any  bodily  ill;  and  where,  in  an  action  upon 
the  policy  issued  on  such  application,  the  evidence  is  conflicting  as 
to  whether  the  applicant  was  "in  sound  condition"  physically  at 
the  timt*  the  policy  was  issued  to  him,  the  question  is  for  the  jury 
to  determine.  (Following  Healy  v.  Metropolitan  L.  Ina.  Co.  37 
App.  D.  C.  240.)     Id. 

INTEREST.    See  Joint  Advsntuubs,  8. 
INTERFERENCE.    See  Patents,  14-42. 

INTERLOCUTORY  ORDER.    See  Appeal  and  Bbiob,  1. 
Vol.  XL.— 41. 
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INTERSTATE  COMMERCE.    See  Commebob. 

INTOXICATING  LIQUORS.    See  Commebce. 

Statutes  regulating  the  sale  of  intoxicating  liquors  in  the  District  €f 
Columbia  extend  to  that  part  of  the  Potomac  river  which  is  within 
the  territorial  limits  of  the  District.  Jefferson  v.  District  of  Cohim- 
bia,  381. 

INTOXICATION.    See  Criminal  Law,  1;  Homigidk,  2,  3. 

INVENTIONS.    See  Patents. 

JOINT  ADVENTURES. 

1.  Delay — for  nearly  eighteen  years,  to  bring  suit  for  an  accounting  and 

other  relief,  by  persons  induced  by  misrepresentations  to  become 
members  of  a  syndicate  for  the  purchase  of  land,  is  excusable,  where 
trust  relations  existed  between  the  parties  and  the  fraud  was  care- 
fully concealed.  (Citing  George  v.  Ford,  36  App.  D.  C.  316.)  Driver 
V.  Brunemer,  105. 

2.  On  the  removal  for  misconduct  of  trustees  holding  title  to  lands  pur- 

chased by  a  syndicate,  the  appointment  of  new  trustees  is  necessary 
and  proper.    Id. 

3.  Members  of  a  syndicate  who  organize  a  new  syndicate  to  which  they 

sell  land,  and  who  represent  to  the  subscribers  for  shares  therein 
that  all  the  members  are  on  an  equal  footing,  when  in  fact  large  and 
secret  profits  were  made  by  the  members  of  the  old  syndicate  on  the 
sale,  are  accountable  to  the  innocent  members  of  the  new  sjmdicate 
therefor.  (Citing  Ferguson  v.  Bateman,  1  App.  D.  C.  279;  Las 
Ovas  Co.  V.  Davis,  36  App.  D.  C.  372.)     Id. 

4.  Any  one  or  all  the  members  of  a  syndicate  organized  for  the  purchase 

and  resale  of  land,  who  participated  in  secret  profits  to  the  exclusion 
of  others,  may  be  made  parties  to  a  suit  for  an  accounting.  (Citing 
Las  Ovas  Co.  v.  Davis,  supra.)     Id. 

6.  The  purchase  of  shares  by  members  of  a  syndicate,  in  good  faith  and  for 
a  valuable  consideration,  from  other  members  who  have  received 
them  as  their  part  of  the  proceeds  of  illegal  and  secret  profits,  and 
who  have  been  decreed  to  account  therefor,  will  not  be  rescinded, 
but  such  purchasers  are  entitled  to  a  proportional  share  in  the  dis- 
tribution of  the  proceeds  of  the  syndicate  on  final  settlement,  and  to 
share  in  the  distribution  of  the  proceeds  of  the  recovery  of  secret 
profits  in  proportion  to  the  actual  price  paid  for  the  additional 
shares,  together  with  the  assessments  paid,  if  any.    Id. 

6.  Members  of  a  syndicate  for  the  purchase  and  resale  of  land,  who  have 
been  decreed  to  account  to  comembers  for  secret  profits,  are  entitled 
to  participate  in  the  final  distribution  as  full  shareholders^  after 
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JOINT  ADVENTURES— continued. 

first  deducting  from  each  share  the  proportion  of  secret  profits  prop- 
erly chargeable  thereto.    Id. 

On  Rehearing.  "" 

7.  That  members  of  a  syndicate  settling  land  to  a  new  syndicate  at  a 

price  which  would  make  a  secret  profit  to  the  former  of  $18,500,  if 
the  entire  fifty-seven  shares  had  been  taken  up  by  new  cash  sub- 
scribers, were  able  to  secure  but  ten  of  the  latter,  and  took  the  re- 
maining forty-seven  shares  themselves,  does  not  limit  their  liability 
on  accounting  for  the  secret  profits  to  $5,000  cash  received,  instead 
of  the  sum  of  $18,500.    Id. 

8.  In  view  of  the  delay  of  the  complainants  in  filing  their  bill  for  an 

accounting  of  secret  profits  received  by  the  defendants  as  trustee  in 
a  land  transaction,  this  court  directed  that  interest  be  allowed  only 
from  the  date  of  the  filing  of  the  bill,  and  not  fr<»n  the  date  of  the 
transaction.     Id. 

9.  Where  the  purchasers  of  land  did  not  enter  into  a  partnership  for  that 

purpose,  nor  use  partnership  funds  in  paying  for  it,  and  the  adven- 
ture was  single  and  special  on  joint  account,  involving  the  payment 
in  equal  proportions  of  designated  sums  of  money,  and  there  was  a 
mere  community  of  interest  in  the  property,  the  purchasers  were  not 
partners,  but  tenants  in  common,  against  whom  an  action  at  law, 
by  the  executrix  of  one  of  them  for  disbursements  made  by  him,  upo!i 
an  account  stated,  is  maintainable.  (Citing  Starkweather  v.  Dyer^ 
30  App.  D.  C.  146-149.)     MacPherson  v.  Harding,  404. 

10.  Where  on  appeal  in  an  action  upon  an  account  stated  by  the  personal 

representative  of  one  member  of  a  land  syndicate  against  the  other 
members,  it  is  discovered  that  a  proportion  of  the  indebtedness 
shown  in  the  account  is  chargeable  to  the  shares  of  the  deceased 
member  in  the  land  of  the  syndicate,  and  verdict  has  been  rendered 
and  judgment  entered  against  the  other  members  for  the  entire  in- 
debtedness, this  court  will  allow  a  remittitur  of  the  amount  for 
which  the  shares  of  the  deceased  member  is  chargeable,  and  enter 
judgment  against  the  other  members  for  their  proportion  of  the 
debt  only.     Id. 

JOINT  DEBTORS.    See  Release,  4. 

JUDGMENT.  See  AFFiDAyrrs;  Attachment,  1-4;  Conteicpt,  15-17; 
Joint  Adventures,  10;  Release,  4. 

1.  A  bond  upon  which  judgment  has  been  rendered  becomes  merged  in  the 
judgment,  and  any  remedy  available  is  on  the  judgment,  and  not  on 
the  bond.    Bunch  v.  United  States  to  use  of  Keppler,  166. 
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2.  A  decree  of  general  accounting  against  the  tnutae  of  a  teatamentaiy 

trust  is  rea  judioata  as  to  his  right  to  reimbunemeat  for  expendi- 
tures and  compensation  for  services,  since  such  claims  should  have 
been  submitted  at  the  time  of  the  general  accounting.  ( Citing  Gray 
T.  District  of  Columbia,  1  App.  D.  C.  20.)  Anderson  v.  Sands, 
447. 

3.  The  failure  of  the  trustee  of  a  testamentary  trust  against  whom  a  de- 

cree of  general  accounting  has  been  rendered,  to  appeal  from  a 
subsequent  decree  denying  his  petition  for  reimbursement  for  ex- 
penses and  compensation  for  services,  estops  him  from  reopening 
either  decree  for  the  purpose  of  asserting  such  claim.  (Following 
Schwartz  v.  Costello,  11  App.  D.  C.  553.)     Id. 

JURISDICTION.  See  Corporations,  4;  Courts;  Criminal  Law,  2;  Dis- 
trict OF  Columbia;  Equity;  Executors  and  Administrators;  Ik- 
tdxicatino  Liquors;  Trusts,  3. 

JURY.    See  Eminent  Domain,  5. 

Section  208,  Code  of  the  District  of  Columbia  [31  Stat,  at  L.  1223.  chap. 
854],  providing  that  if  any  persons  selected  as  jurors  shall  prove 
to  be  incompetent,  the  clerk,  under  the  direction  of  the  court,  shall 
draw  from  the  box  the  names  of  other  persons  to  take  their  places, 
will  be  held  to  prescribe  the  method  of  completing  the  jury  after 
exhaustion  of  the  panel  in  a  murder  trial,  in  view  of  the  express 
exclusion  of  capital  cases  from  §  209,  providing  that  if,  during  the 
impaneling  of  the  jury,  the  panel  shall  become  exhausted,  the  court 
may,  in  its  discretion,  direct  the  clerk  to  draw  further  names  from 
the  box,  or  order  the  marshal  to  summon  as  many  talesmen  as 
may  be  necessary  to  complete  the  jury.  Milano  v.  United  States, 
379. 

LABOR  ORGANIZATIONS.  See  Constitutional  Law,  3 ;  Contempt,  2-4, 
17. 

LACHES.  See  Contempt,  8;  Joint  Adventures,  1,  8;  Speoifio  Perform- 
ance, 2. 

LAND  CONTRACTS.    See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Refusal  of  a  special  instruction  asked  by  the  plainti£F  in  an  action  against 
the  owner  of  a  building  for  personal  injuries  sustained  because  of 
all^;ed  defective  construction,  to  the  effect  that  the  defendant  could 
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not  avoid  liability  by  reason  of  covenants  on  the  part  of  the  lessee 
in  possession  to  repair  and  keep  in  repair  the  premises,  is  not 
error,  where  it  is  clearly  apparent  from  the  charge  to  the  jury 
that  the  jury  fully  understood  that  they  were  to  determine  upon 
the  evidence  8ubmitt(>d  whether  the  defendant  had  fulfilled  her 
duty  in  the  premises,  and  that  if  they  were  satisfied  she  had  not,, 
the  plaintiff  was  entitled  to  recover,  irrespective  of  the  lease  or 
the  covenant  therein.     Lamson  v.  Andrews,  540. 

LARCENY.     See  Cabbiebs,  7-13. 

LIBEL  AND  SLANDER, 

1.  A  publication  of  a  court  proceeding,  reciting  that  certain  persons  were 

made  parties  to  an  action  in  forma  pauperis,  is  not  libelous  per  «e^ 
where  the  publication  on  its  face  indicated  that  the  motion  was- 
made  by  plaintiff  as  attorney  in  the  cause  in  accordance  with  the 
ordinary  practice,  and  without  any  improper  intent  or  object,  and 
there  was  nothing  to  show  that  the  party  for  whom  the  application, 
was  made  and  the  attorney  were  the  same  person.  Metzger  v. 
Washington  Post  Co.  565. 

2.  A  publication  reciting  that,  in  the  action  of  ''Metzger  v.  Kelly  et  al.,. 

E.  W.  Markham  and  Morris  Hacker  [were]  made  parties  appellee 
in  place  of  William  Kelly  and  Snowden  Ashford  on  motion  of  Mr. 
Percy  Metzger  in  forma  pauperis,**  does  not  charge  a  false  or 
malicious  libel,  in  that  Percy  Metzger  was  thereby  accused  of  pre- 
senting a  motion  in  his  own  behalf  in  a  cause  wherein  he  was  ap> 
pellant,  since  the  publication  does  not  show  that  the  Percy  Metzger 
who  made  the  motion  as  counsel  for  the  appellant  was  also  the 
appellant.    Id. 

3.  It  is  essential  in  libel  for  the  plaintiff  to  directly  charge  in  his  collo- 

quium the  specific  application  of  the  libelous  matter,  as  such  facts 
cannot  be  left  to  inference.  (Following  Warner  v.  Baker,  36  App* 
D.  C.  493.)     Id. 

LIFE  INSURANCE.    See  Inbubance. 

LIMITATION  OF  ACTIONS.    See  Contempt,  7,  8;  Mabteb  ahd  Sebvaht, 
6-9. 

LIMITATION  OF  LIABILITY.    See  Master  and  Servant,  4,  6. 

MAINTENANCE.    See  CHAiiFERTT  and  Maintenance. 

MANDAMUS.    See  Injunction,  3. 

1.  Mandamus  can  neither  be  substituted  for  the  remedy  offered  by  i^ 
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MANDAMUS— continued. 

peal  in  case  of  the  rejection  by  the  Commissioner  oi  Ffttents  of  a 
claim  for  letters  patent,  nor  can  it  be  invoked  for  the  purpose  of 
reviewing  and  controlling  the  action  of  the  Commissioner  in  such 
a  case.    Moore  v.  United  States  ex  rel.  Chott,  591. 

2.  Where  the  Secretary  of  the  Interior,  in  construing  a  statute  relating 
to  the  right  to  make  additional  homestead  entries,  has,  after  a  full 
hearing,  placed  a  construction  thereon  which  is  a  possible  one,  and 
has  accordingly  rejected  an  application  to  make  such  an  entry,  his 
action  will  not  be  controlled  or  restrained  by  mandamus  or  injunc- 
tion.   O'Brien  v.  Lane,  493. 

MARRIAGE. 

1.  In  a  proceeding  here  to  determine  the  validity  of  a  marriage  contracted 

in  Maryland  by  residents  of  that  State,  one  of  whom  had  died  in 
another  State  leaving  property  in  this  District,  the  courts  here  will 
be  governed  by  the  laws  of  Maryland  as  there  interpreted  in  de- 
termining the  matrimonial  status.    Tyler  v.  Andrews,  100. 

2.  The  provision  of  article  LXII.  of  the  Maryland  Code,  that  the  mar- 

riage of  persons  within  certain  degrees  of  kindred  or  affinity  *'shall 
be  void,"  does  not  render  such  a  marriage  ipso  facto  void,  but  void- 
able only  upon  judgment  or  decree  for  that  purpose  found  or  passed. 
Id. 

MASTER  AND  SERVANT.    See  also  Patents. 

1.  The  presumption  of  inventorship  in  favor  of  an  employer  as  against  an 

employee  will  not  attach,  unless  it  is  shown  that  the  employee  was 
engaged  in  perfecting  the  device  under  the  general  directions  of  the 
employer,  or  that  at  least,  the  broad  idea  of  the  invention  was  dis- 
closed to  the  employee  by  the  employer.  (Citing  Soley  v.  Ucbbard, 
6.  App.  D.  C.  99.)     Jameson  y.  Ellsworth,  164. 

2.  The  application  of  the  employers'  liability  act  of  Congress  of  June  llth, 

1906  (34  Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1316),  to  common  carriers  within  the  District  of  Columbia,  whose 
lines  extend  beyond  the  District,  that  is,  who  are  also  interstate 
carriers,  does  not  render  the  act  unconstitutional.  (Following 
Hyde  v.  Southern  R.  Co.  31  App.  D.  C.  466.)  Washington  R.  Co. 
v.  Downey,  147. 

3.  A  railway  comporation,  although  merely  a  carrier  of  passengers,  is  a 

common  carrier  within  the  meaning  of  the  employers'  liability  act 
of  Congress.    Id. 

4.  A  porter  on  a  Pullman  Company  car  is  not  an  employee  of  a  railroad 

company  which  simply  hauls  the  car,  but  does  not  control  it  or  as- 
sume any  responsibility  for  its  management  or  equipment,  an*l  io 
case  of  injury  while  engaged  in  the  performance  of  his  duties,  he  is 
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not  entitled  to  maintain  an  action  therefor  against  the  railroad 
company,  under  the  provisions  of  the  employers'  liability  act  of 
April  22d,  1908  (36  Stat,  at  L.  66,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322.)  (Citing  Hughson  v.  Richmond  &  D.  R.  Go.  2  App. 
D.  C.  98.)     Robinson  v.  Baltimore  &  O.  R.  Co.  169. 

6.  A  contract  of  employment  entered  into  by  a  Pullman  Company  car 
porter  who  therein  exempts  from  liability  for  any  injuries  that  may 
be  sustained  by  him,  any  railway  company  over  whose  lines  the  car 
on  which  he  is  employed  is  transported,  is  not  in  conflict  with  sec. 
6  of  the  employers'  liability  act  of  April  22d,  1908  (36  Stat,  at  L. 
66,  chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322),  prohibiting 
contracts  by  carriers  intended  to  exempt  from  the  liability  created 
by  the  act.    Id. 

6.  While  ordinary   statutes   of   limitation   confer   upon   a   defendant   the 

privilege  of  interposing  a  definite  limitation  of  time  as  a  bar  to  the 
enforcement  of  a  liability  existing  independently  of  the  statute 
defining  the  limitation,  the  employers'  liability  act  creates  a  lia- 
bility where  none  before  existed,  and  its  provision  that  no  action 
shall  be  maintained  under  the  act  ''unless  commenced  within  one 
year  from  the  time  the  cause  of  action  accrued"  imposes  a  condi- 
tion upon  the  liability  imposed  by  the  statute,  and  a  compUaPi*.- 
with  that  condition  is  essential  to  the  maintenance  of  the  action. 
As  to  the  effect  of  an  excuse,  seasonably  pleaded,  for  failure  to  bring 
the  action  within  the  statutory  period,  qucrre.  Morrison  v.  Balti- 
more &  O.  R.  Co.  391. 

7.  An  injured  employee  cannot  be  heard  to  set  up  a  violated  promise  of 

re-employment  as  an  excuse  for  failing  to  sue  within  the  period  of 
one  year  prescribed  by  the  employers'  liability  act,  where  he  first 
sued  after  such  period  had  lapsed,  and  where  he  made  no  amend- 
ment averring  the  reasons  for  his  delay  until  more  than  five  years 
after  the  injury  occurred,  and  several  years  after  the  alleged  de- 
ceptive representations  were  made.     Id. 

8.  While  ordinarily  the  defendant,  in  order  to  avail  himself  of  the  statute 

of  limitations,  must  plead  it,  he  may  do  so  on  demurrer  where  the 
statute  upon  which  the  right  of  recovery  is  based,  like  the  employers' 
liability  act,  creates  an  action  conditional  upon  suit  being  brought 
within  a  prescribed  period  of  time.     Id. 

9.  The  provision  of  the  employers'  liability  act  of  1908   (36  Stat,  at  L. 

66,  chap.  149,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322),  extending  the 
time  within  which  actions  may  be  brought  to  two  years,  is  not  re- 
troactive.   Id. 

10.  An  order  directing  trains  to  come  to  a  full  stop  before  crossing  the 

draw  in  a  bridge  is  designed  for  the  protection  of  employees  as  well 
as  passengers,  and  is  admissible  in  evidence  in  an  action  by  aa 
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employee  to  recover  damages  for  personal  injuries  sustained  at  a 
time  when  the  train  failed  to  make  the  prescribed  stop.  Washing- 
ton R.  Go.  V.  Downey,  147. 

11.  Whether  the  excessive  rate  of  speed  at  which  a  train  entered  upon  the 
draw  in  a  bridge  without  first  making  a  stop  before  reselling  a  point 
where  there  was  a  break  in  the  rails  and  wire  was  the  cause  of  the 
injury  sustained  by  a  trolleyman,  who  was  thrown  between  the  cars 
when  the  trolley  flew  off,  and,  if  so,  whether  he  was  exercising  due 
care,  or,  if  not,  whether  his  negligence  was  gross  or  slight,  are 
questions  for  the  jury  in  an  action  under  the  employers'  liability 
act,  upon  evidence  showing  that  the  trolley  would  not  have  jumped 
had  the  train  been  running  at  a  reasonable  speed,  and  that  running 
trains  at  an  excessive  speed  was  in  violation  of  orders  and  regu- 
lati(ms  of  the  company,  notwithstanding,  that  it  was  the  duty  of 
the  trolleyman  to  prevent  the  jumping  of  the  trolley  pole,  since  he 
was  entitled,  to  the  performance  of  his  duties,  to  the  assistance  and 
protection  of  the  r^ulations  of  the  carrier  which  require  tiains 
to  stop  before  crossing  the  draw,  and  then  to  proceed  slowly.    Id. 

MERGER.    See  Judgment,  1. 

MILK.    See  Criminal  Law,  3;  Food,  2,  3. 

MISTAKE.    See  Account  Stated,  1,  3. 

MULTIPLICITY  OF  SUITS.    See  Equitt,  7. 

MUNICIPAL  CORPORATIONS.    See  Injunctions,  6,  6. 

1.  A    building   regulation    authorizing   the    location    of   a   public   garage 

''upon  property  fronting  upon  a  public  alley*'  should  be  construed 
to  apply  to  such  property  only  when  the  rear  does  not  front  upon  a 
street  or  alley,  where  other  provisions  in  the  r^^lations  relate  to 
public  garages  upon  residence  streets  or  upon  business  streets  where 
the  rear  of  the  property  opens  upon  a  street  or  alley.  Weeks  v. 
Hen  rich,  4(J. 

2.  A   building   regulation    restricting  the  erection  of  public  garages  upon 

residence  streets  applies  whether  the  garage  opens  into  an  alley 
at  the  rear  of  a  lot  facing  upon  a  residence  street,  or  opens  onto 
the  street  itself.     Id. 

3.  Municipal  authorities  are  without  power  so  to  modify  a  building  regu- 

lation applicable  generally  to  the  residence  and  business  sections  of 
the  city  as  to  convert  it  into  an  agency  for  the  granting  of  special 
privileges.  (Citing  Berry  v.  District  of  Columbia,  32  App.  D.  C. 
96.)     Id. 
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4.  The  power  of  the  municipal  authorities  of  this  District  to  grant  a 

permit  for  the  establishment  of  a  public  garage  attaches  only  when 
the  requisite  number  of  property  owners  within  the  prescribed 
radius,  as  provided  by  the  building  regulations  of  the  District,  haye 
given  their  consent.     Id. 

5.  The  District  of  Columbia  as  a  municipality  is  liable  to  a  pedestrian  for 

personal  injuries,  resulting  from  falling  on  a  slippery  sidewalk,, 
where  the  dangerous  condition  was  created  by  seepage  through  the 
walls  of  a  viaduct  which  the  commissioners  of  the  District,  who* 
were  required  to  pass  upon  the  construction  plans  and  accept  the 
completed  structure  only  when  satisfactory,  as  well  as  to  maintain. 
the  sidewalks  thereunder,  had  permitted  to  be  constructed,  although 
questioning  the  sufficiency  thereof,  and  they  knew  of  the  danger- 
ous condition  of  the  walk,  and  permitted  such  condition  to  exist 
for  several  years.  (Citing  Domer  v.  District  of  Columbia,  21  App, 
D.  C.  284;  CDwyer  v.  Northern  Market  Co.  24  App.  D.  C.  81; 
and  Dotey  v.  District  of  Columbia,  25  App.  D.  C.  232.)  District  of 
Columbia  v.  Harper,  668. 

MURDER.    See  Homicidb. 

NEGLIGENCE.    See   Cabbiebs;    Death;    Landlobd   and   Tenant;    Mu- 
nicipal COBPOBATIONS,  5;    RAILROADS. 

1.  The  admission  in  an  action  for  personal  injuries  alleged  to  have  been 

caused  by  the  use  of  an  insufficient  hinge  upon  a  blind,  of  evidence 
offered  by  the  defendant,  tending  to  show  that  the  hinge  was  of 
standard  make  and  in  general  use  in  certain  years,  is  not  error,, 
where  the  plaintiff  had  shown  that  the  building  upon  which  the 
blind  hung  was  erected  in  such  years,  and  had  called  witnesses 
to  testify  that  the  hinge  was  deficient,  dangerous,  and  not  consistent 
with  good  construction,  especially  where  the  evidence  complained 
of  does  not  differ  materially  from  other  evidence  previously  intro- 
duced by  the  defendant  without  objection.  Lamson  v.  Andrews^ 
640. 

2.  The  admission  of  evidence  offered  by  the  defendant,  tending  to  show 

the  professional  reputation  of  the  architect  and  builder  of  a  build- 
ing which  was  alleged  to  have  been  constructed  of  insufficient  ma- 
terials, to  the  personal  injury  of  plaintiff,  is  not  prejudicial,  where 
similar  evidence  had  already  been  introduced  without  objection^ 
and  no  motion  was  made  to  strike  it  out.    Id. 

NEWLY  DISCOVERED  EVIDENCE.    See  Equity,  8. 
NON  COMPOS  MENTIS.    See  Insanb  Pebsons. 
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NOnCK    See  EicnncifT  Domain,  2;  Indians. 

NUISANCE. 

1.  A  property  owner  seeking,  in  hifl  individual  capacity,  to  obtain  aa  in- 
junction restraining  the  erection  of  a  public  garage  on  neighboring 
property,  is  only  required  to  show  that  he  will  sustain  special  and 
irreparable  damage  not  sustained  by  the  general  public,  and  need 
not  show  that  he  will  be  damaged  specially  and  irreparably  to  an 
extent  not  sustained  by  the  other  property  owners  within  the  pre- 
scribed radius  within  which  the  consent  of  property  owners  must 
be  secured.  Weeks  v.  Henrich,  46. 
-2.  That  a  taxicab  company  had  expended  sums  of  money  to  establish  a 
public  garage  before  the  institution  by  a  neighboring  property 
owner  of  a  suit  for  an  injunction  will  not  preclude  relief,  where 
the  company  failed  to  pursue  the  method  of  procedure  prescribed 
by  the  building  regulations  to  obtain  a  legal  permit,  and  the  bill 
was  filed  within  a  few  days  after  the  permit  was  granted.     Id. 

3.  Such  special  and  irreparable  damage  as  will  entitle  a  property  owner 

to  invoke  injunctive  relief  is  prima  facie  shown  by  averments  that 
the  proposed  establishment  of  a  public  garage  and  cepair  shop  but 
30  feet  from  his  premises  will,  by  reason  of  the  constant  noise  and 
traffic  incident  thereto,  and  the  use  and  storage  of  large  quantities 
of  highly  explosive  combustible  materials,  constitute  a  nuisance  and 
detriment  to  him  and  to  his  property,  and  lessen  its  safe  and  com- 
fortable enjoyment,  and  permanently  depreciate  its  value.     Id. 

4.  One  in  possession  and  owning  the  fee  of  property  may  maintain  a  suit 

to  enjoin  an  alleged  nuisance  specially  detrimental  thereto,  without 
joining  as  a  party  plaintiff  one  who  is  the  equitable  owner  of  aa 
interest  in  the  property.    Id. 

OFFER.    See  Contracts,  1,  2. 

OFFICERS.     See   Injunction,   2-5;    Mandamus. 

OPTION.    See  Corfobations,  1-3. 

PAPER  BOXES.    See  Patents,  4. 

PAROL  EVIDENCE.    See  Contracts,  7. 

PARTIES.    See  Appeal  and  Error,  6;  iNjuHonoK,  S,  4,  •;  Joan  Ad- 
ventures, 4,  9;  Nuisance,  4. 

PARTNERSHIP.    See  Joint  Adventures,  9. 
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PASSENGER  CARRIERS.    See  Cabeikbs. 

PATENTS.    See  Mandamus. 
I.  In  Genebal. 
II.  WHAt  Constitutes  Invention. 
ni.  Specifications. 
IV.  Anticipation. 

V.  Patents  fob  Both  Process  and  AppASATOfl. 
VI.  Reissue;  Sworn  STATsincNT. 
VII.  Abandonment. 
VIII.  Infringement;  Pbiob  Use. 
IX.  Interference;  Pbiobitt. 
X.  Appeal. 

I.  In  Genebal. 

1.  The  rule  that  a  judge  is  not  to  shut  hia  eyes  to  what  everybody  else 
of  intelligence  knows  applies  with  peculiar  force  in  proceedings  in 
the  Patent  Office.    Re  Excelsior  Shoe  Co.  480. 

la.  The  presumption  of  inventorship  in  favor  of  an  employer  as  against 
an  employee  will  not  attach,  unless  it  is  shown  that  the  employee 
was  engaged  in  perfecting  the  device  under  the  general  directions  of 
the  employer,  or  that,  at  least,  the  broad  idea  of  the  invention  was  dis- 
closed to  the  employee  by  the  employer.  (Citing  Soley  v.  Hebbard, 
6  App.  D.  C.  99)  Jameson  v.  Ellsworth,  164. 

II.  What  Constitutes  Invention. 
'2.  The  substitution  of  wrought  for  cast  metal  in  the  construction  of  a 
single  piece  seamless  metal  water-tube  boiler  header  does  not  involve 
invention.     Re  Higgins,  29. 

3.  No  invention  warranting  a  combination  patent  is  involved  in  the  sub- 

stitution, for  a.  tape  used  by  the  applicant  in  his  prior  patent  for  an 
improvement  in  the  sweat  band  of  hats,  of  an  elastic  cord  utili^d 
by  another  patentee  to  perform  a  similar  function  in  a  different  con- 
struction.    Re  Taylor,  279. 

4.  Re-enforcing  the  corners  of  a  box  made  of  corrugated  or  cellular  paper 

board  by  tapes  glued  thereto,  and  re-enforcing  the  sides  by  strips 
of  wooden  veneer  secured  thereto  by  staples,  does  not  show  inven- 
tion, all  of  such  materials  being  well  known  in  the  paper  box  art, 
and  the  features  of  tapes  and  staples  being  shown  in  other  patents. 
Re  Ferres,  584. 

III.  Specifications. 
B,  Where  a  drawing  accompanying  the  specifications,  but  intended  to  be 
diagrammatic  merely,  is  inconsistent  with  the  intention  expressed 
in  the  language  of  the  claim,  it  will  not  be  considered  as  part  of 
the  description  in  aid  of  the  right  to  make  the  claim.  Leonard  v. 
Horton,  22. 
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IV.  AimCIFATIOH. 

•.  A  proceM  of  eondeaftiiig  steftm  by  psMing  it  in  a  rtreuB  betweea  coolisg^ 
walk,  dWiding  the  stream  of  tteam  at  frequent  interyals  by  a  cool- 
ing material,  and  deflecting  the  divided  stream  alternate^  against 
the  cooling  walls  and  against  the  cooling  materia^  was  anticipated 
by  the  Howarth  (British)  patent  of  March  4,  1884,  which  directly 
carried  out  the  several  steps  of  the  process,  and  is  not  patentable, 
b«t  amounts  at  best  to  a  discovery  of  the  underlying  principle  of 
an  old  device.  (Citing  Rosell  v.  Allen,  16  App.  D.  C.  559;  Re  Crev- 
eling,  25  App.  D.  C.  530. )     Re  Moulton,  160. 

7.  A  patent  for  the  process  of  making  patterns  and  molds  for  dental  in- 

lays and  the  like,  by  the  lost  wax  process,  is  invalid,  where,  for 
more  than  two  years  prior  to  the  date  of  the  original  application 
for  the  patent,  the  process  has  been  publicly  practised  upon  many 
occasions  by  the  dental  profession.    Boynton  t.  Taggart,  82. 

V.  PATEirre  FOB  Both  Fbocess  and  Apparatus. 

8.  Where  the  claims  of  an  applicant  for  a  process  and  a  prior  patent  to 

him  for  an  apparatus  disclose  but  one  invention,  but  one  patent 
can  issue,  and  the  invention  covered  by  such  prior  patent  for  an 
apparatus  is  not  made  different  so  as  to  be  patentable  as  a  process, 
by  merely  designating  it  such  in  claims  which  do  not  disclose  an- 
other invention,  but  merely  state  in  different  words  the  invention 
covered  by  the  prior  patent.  (Citing  Re  Creveling,  25  App.  D.  C 
530-536.)     Re  Rowe,  423. 

VI.  Reissue;  Swobn  Statement. 
•.  That  part  of  rule  87  of  the  Patent  Office  requiring  a  sworn  statement 
to  accompany  a  petition  for  a  reissue,  to  the  effect  that  the  appli- 
cant verily  believes  the  original  patent  to  be  inoperative  or  in- 
valid, and  giving  the  reason  why,  and  particularly  specifying  the 
errors  which  it  is  claimed  constitute  the  inadvertence,  accident,  or 
mistake  relied  on,  and  how  they  arose  or  occurred,  is  not  incon- 
sistent with  the  statute  relating  to  such  matters,  and  was  there- 
fore within  the  power  of  the  commissioner  to  promulgate,  although 
other  portions  of  the  rule  may  possibly  go  beyond  the  power  con- 
ferred.   Re  Fullagar,  510. 

VII.  Abandonment. 

10.  Abandonment  of  an  invention  will  not  be  presumed,  but  must  be  strict- 

ly proven.    Hubbard  v.  Berg,  577. 

11.  The  burden  of  proof  of  intention  to  abandon  an  invention  is  upon  the 

party  attempting  to  show  the  abandonment.    Id. 

12.  An  intention  to  abandon  an   invention  is  not  shown  by  turning  the 

matter  over  to  the  patent  department  of  the  company  by  which  the 
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inventor  was  employed,  and  to  which  he  had  assigned  his  right,  and 
the  dropping  of  the  matter  from  his  mind,  although  there  was  a 
delay  of  nearly  three  years  in  the  filing  of  the  application,  where  he 
supposed  that  the  patent  department  would  look  after  the  patent, 
and  there  is  no  evidence  of  any  attempt  at  concealment.  (Distin- 
guishing Mason  v.  Hepburn,  13  App.  D.  C.  86.)     Id. 

VIII.  Infringement  ;  Pbiob  Use. 

13.  The  defense  of  prior  use  in  an  infringement  suit  must  be  sustained  if 

the  testimony  amounts  to  proof  beyond  a  reasonable  doubt  of  such 
prior  use,  as  the  claims  of  the  patent  must  fall.  (Citing  sec.  4886, 
Rev.  Stat.,  U.  S.  Comp.  Stot.  1901,  p.  3382.)  Boynton  v.  Tag- 
gart,   82. 

IX.   INTEBFEBENCE;    PBIOBITY. 

14.  The  question  of  patentability  is  not  involved  in  an  interference.    Leon- 

ard V.  Horton,  22. 

15.  In  an   interference  proceeding  involving  the  question  of  originality, 

the  burden  of  proof  rests  on  the  junior  applicant.  Jameson  v.  Ella- 
worth,  164. 

16.  In  a  count  in  an  interference  proceeding,  reciting  *'a  lifting  magnet 

having  a  central  pole  and  outer  pole,  concentric  with  and  surround- 
ing said  central  pole  and  removable  pole  shoes  on  the  bottom  faces 
of  both  of  said  poles,  the  pole  shoe  on  the  outer  pole  being  deeper 
than  the  shoe  of  the  central  pole,  such  that  its  end  face  is  lower 
than  the  end  face  of  the  pole  shoe  on  the  central  pole," — the  word 
"deeper"  is  to  be  taken  as  the  equivalent  of  "thicker,"  and  not  to 
be  limited  by  the  subsequent  words,  so  as  to  make  it  synonymous 
with  "lower,**  and  thus  make  this  portion  of  the  count  call  merely 
for  an  outer  pole  shoe  with  its  under  face  lower  than  that  of  the 
central  pole  shoe,  especially  where  the  specifications  recite  that  the 
outer  pole  shoe  is  of  such  "dimensions"  that  its  active  face  will  be 
lower  than  that  of  the  central  pole  shoe,  and  that  the  "depth"  of 
the  pole  ring  gives  it  strength  in  a  vertical  direction.  Eastwood 
V.  Rowell,  280. 

17.  Claims  of  one  of  the  parties  to  an  interference  will  not  be  so  construed, 

at  the  instance  of  the  other  party,  as  to  read  into  them  limitations 
in  order  to  exclude  a  device  that  is  within  their  broad  meaning. 
Leonard  v.  Horton,  22. 

18.  The  inventor  of  a  particular  device  who  chooses  to  make  claims  broader 

than  necessary  to  cover  the  same  cannot  ask,  when  thrown  in  inter- 
ference with  another  inventor  in  the  same  general  field,  that  they 
be  limited  to  correspond  with  his  own  particular  structure.    Id. 

19.  Claims  in  an  application  for  a  patent  should  be  given  the  broadest 

interpretation    consistent   with    their   terms    (citing   Lindmark    v. 
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HodgkiBSon,  31  App.  D.  C.  612;  Viele  y.  CammingB,  30  App.  D.  C. 
455;  Meil  v.  Young,  29  App.  D.  C.  481),  so  where  the  "corrugationfi" 
in  the  disc  strain  insulators  for  electric  conductors  of  one  of  the 
parties  to  an  interference,  properly  positioned,  perform,  and  were- 
intended  to  perform,  substantially  the  same  function  of  the  so- 
called  "flanges"  and  "collars"  of  the  issue,  the  terms  are  to  be 
taken  as  synonymous.    Hewlett  v.  Steinberger,  287. 

20.  In  an  interference  proceeding  the  issues  of  which  recite  in  combination 

a  motor  having  a  driving  connection  with  a  device  for  winding  and 
paying  out  a  flexible  conductor  of  current  to  the  propelling  motor 
of'a  moving  vehicle,  and  exerting  upon  such  device  a  winding  torque 
during  the  movement  of  the  vehicle  "in  either  direction,"  the  claim 
of  the  senior  applicant  will  not  be  denied,  merely  because  his  device 
contemplates  alternative  operation,  in  that  no  winding  torque  is 
exerted  while  the  vehicle  is  so  moving  so  as  to  unwind  the  conductor^, 
his  motor,  when  energized,  being  capable  of  exercising  a  winding 
torque  irrespective  of  the  direction  in  which  the  vehicle  moves. 
Shaver  v.  Newdick,  273. 

21.  Where  the  invention  in  issue  in  an  interference  was  disclosed  by  the 

junior  applicant  therein  to  the  senior  applicant's  companion  in  a 
previous  joint  application  covering  the  same  invention,  which  has 
been  abandoned,  and  neither  the  senior  applicant  nor  his  former 
companion  has  been  called  to  testify  that  the  disclosure  was  not 
conmiunicated  to  him,  the  presumption  is  that  it  was,  and  the 
junior  applicant  is  properly  awarded  priority  of  invention.  Hew- 
lett V.  Steinberger,  287. 

23.  A  finding  by  both  the  Examiner  of  Interference  and  the  Ck>mmi8sioner 

of  Patents  in  an  interference  case,  that  the  evidence  proved  con- 
ception on  the  part  of  the  senior  party  of  the  whole  of  the  apparatus 
in  question,  is  sufficient,  as  against  a  contention  that  he  was  the 
inventor  of  only  an  unimportant  part  of  the  invention,  and  that 
some  undisclosed  party  was  the  inventor  of  the  remainder,  where 
the  senior  party's  evidence  establishes  a  prima  facie  case,  and  there 
is  no  direct  proof  to  the  contrary,  or  any  claim  advanced  by  such 
third  person.    Hubbard  v.  Berg,  577. 

24.  In  an  interference  proceeding  involving  an  exceedingly  technical  in- 

vention, the  application  of  one  of  the  parties  will  be  assumed  to 
disclose  an  operative  device,  where  all  of  the  tribunals  of  the  Patent 
Office,  except  the  Examiner  of  Interferences,  so  held,  and  error  in 
their  conclusions  is  not  apparent,  especially  where  the  Primary 
Examiner  allowed  the  application  to  go  to  patent.    Id. 

25.  Mistake  or  inadvertence  in  a  drawing,  obviously,  from  the  descrip- 

tion, made  by  the  draughtsman,  which  represents  an  operative  ma* 
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chine  as  containing  a  manifestly  unnecessary  extension  of  a  shaft, 
which  would  render  it  inoperative,  should,  without  amendment,  be 
disregarded  in  proceedings  for  interference,  and  the  machine  should 
be  regarded  as  operative.  (Citing  Arbetter  v.  Lewis,  34  App.  D.  C. 
491.)     Moore  v.  United  States  ex  rel.  Colbum  Mach.  Glass  Co.  201^ 

26.  If,  after  an  applicant  has  obtained  an  award  in  interference,  the  Com- 

missioner discovers  a  mistake  in  the  drawings  which  shows  that  the 
device  is  inoperative,  he  may  refuse  to  grant  the  applicant  a  patent, 
unless  the  mistake  is  corrected.  (Citing  Sobey  v.  Holsclaw,  28  App^ 
D.  C.  65,  and  Dodge  v.  Fowler,  11  App.  D.  C.  692.)     Id. 

27.  A  determination,  upon  motion  to  dissolve  an  interference,  that  a  ma- 

chine is  inoperative,  based  upon  what  is  obviously  the  draftsman's- 
mistake  or  inadvertence  in  representing  the  machine,  otherwise 
operative,  as  containing  a  manifestly  unnecessary  extension  of  a 
shaft,  does  not  preclude  an  inquiry  into  the  question  of  priority,, 
upon  the  Examiner's  redeclaration  of  the  interference,  following  the 
applicant's  ex  parte  prosecution  of  a  reissue  application  with  an 
amended  drawing.  (Citing  Allen  v.  United  States,  26  App.  D.  C. 
8;  Re  Fullager,  32  App.  D.  C.  222;  and  Gold  v.  Gold,  34  App.  D. 
C.  229;  and  distinguishing  United  States  ex  rel.  Newcomb  Motor 
Co.  V.  Moore,  30  App.  D.  C.  464.)     Id. 

28.  The  right  of  a  party  in  interference  depends  upon  his  application,  and 

if  that  does  not  disclose  that  his  claim  is  warranted,  he  is  not  the* 
inventor,  and  has  no  claim  to  his  opponent's  invention.    Id. 

29.  A  junior  applicant  in  interference  who,  before  the  senior  applicant 

entered  the  field,  had  completed  his  invention,  made  full  disclosure, 
and  forwarded  drawings  to  his  solicitors  with  directions  to  protect 
his  invention,  is  not  precluded  from  asserting  his  rights  upon  the 
ground  of  want  of  diligence  in  failing  to  file  his  application  until 
two  months  after  the  senior  application,  where,  after  putting  the 
matter  in  the  hands  of  solicitors,  he,  at  least  on  two  occasions, 
wrote  them  urging  expedition,  and,  according  to  their  testimony, 
they  were  diligent.  (Citing  O'Connell  v.  Schmidt,  27  App.  D.  C 
77,  and  Woods  v.  Poor,  29  App.  D.  C.  397.)     Bower  v.  Gray,  483. 

30.  Lack  of  diligence  is  not  chargeable  against  one  of  the  parties  to  an 

interference  where  he  was  the  first  to  conceive  and  the  first  to 
reduce  to  practice.    Hubbard  v.  Berg,  577. 

31.  The  fact  that  one  who  first  conceived  an  invention,  but  delayed  reduc- 

ing it  to  practice,  was  spurred  to  activity  by  knowledge  of  the 
entry  of  another  into  the  field,  does  not  subordinate  the  rights  of  the 
first  to  those  of  the  later  inventor,  where  the  latter  was  not  the 
first  to  reduce  to  practice.  (Citing  Warner  v.  Smith,  13  App.  D. 
C.  Ill;  Paul  V.  Johnson,  23  App.  D.  C.  187,  and  Qrabowaky  v^ 
Gallaher,  39  App.  D.  C.  548.)     Id. 
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32.  A  test  will  not  in  ma  interference  proceeding  be  held  to  h*Te  consti- 
tuted a  reduction  to  practice  unless  it  is  made  witk  a  device  which 
strictly  conforms  with  the  claims  in  issue,  notwithstanding  that  in 
the  test  the  device  worked  perfectly.    Eastwood  v.  Rowell,  280. 

M.  It  is  not  error  for  the  Commissioner  of  Patents  to  deny  the  junior 
party's  claim  of  reduction  to  practice  in  an  interference  proceeding 
whose  issues  disclose  a  lifting  magnet  with  concentric  poles  and  an 
outer  pole  shoe  thicker  than  the  central  pole  shoe,  where,  although 
the  drawings  of  the  device  upon  which  the  claim  of  reduction  to 
practice  is  based  called  for  an  outer  pole  shoe  ^  of  an  inch  thicker 
than  the  central  pole  shoe,  there  is  no  evidence  that  the  device 
operated  conformed  strictly  with  the  drawings,  as  a  variation  from 
the  drawings  of  ^  of  an  inch  in  the  relative  thickness  of  the  pole 
shoes  would  be  fatal.    Id. 

Ji.  That  a  device  consisting  of  a  combination  of  elements  designed  to  pro- 
duce a  desired  result  was  perfected  and  ready  for  operation  on  a 
certain  date  does  not  constitute  a  reduction  of  the  invention  to  prac- 
tice at  that  time,  where  it  is  not  so  simple  in  character  as  to  demon- 
strate its  usefulness  without  a  test.  (Following  Sydeman  v.  Thoma, 
32  App.  D.  C.  362.)     Miehle  v.  Scott,  17. 

JS.  The  completion  of  a  tripping  mechanism  forming  part  of  a  multi- 
couple,  multi-revolution  printing  machine,  and  its  manipulation  by 
hand, — which  is  the  combination  of  co-ordinating  elements  for  which 
a  patent  is  sought, — does  not  amount  to  a  reduction  of  the  invention 
to  practice,  although  such  mechanism  contains  the  new  element  in 
the  patentable  combination,  where  the  object  of  the  invention  is 
control  of  the  impression  cylinders,  that  is,  the  function  of  the  trip- 
ping device  in  the  machine  is  to  cause  the  impression  cylinder  to  act 
in  a  predetermined  manner,  if,  at  the  time  of  the  test  of  the  tripping 
mechanism,  the  rods  connecting  it  with  the  cylinders  were  not  on 
the  machine,  so  that  it  could  not  be  definitely  determined  whether 
the  cylinder  would  trip  in  proper  sequence.    Id. 

M.  A  lifting  magnet  with  concentric  poles,  which  is  represented  by  issues 
in  interference  as  having  an  outer  pole  shoe  thicker  than  the  central 
pole  shoe,  will  not  be  deemed  to  have  been  reduced  to  practice  by 
a  test  made  with  a  magnet  whose  central  pole  shoe  was  ^  of  an  inch 
thicker  than  the  outer  pole  shoe.    Eastwood  v.  Rowell,  280. 

S7,  The  principle  of  continuity  may  be  applied  to  successive  applications 
for  letters  patent  on  the  same  generic  invention,  although  the  spe- 
cific disclosures  of  each  may  be  patentably  different,  so  as  to  per- 
mit the  applicant  to  claim  the  date  of  the  first  application  as  his 
date  of  constructive  reduction  to  practice,  where  each  new  applica- 
tion was  filed  before  the  preceding  one  was  abandoned,  and  alleged 
that  it  embodied  the  same  subject-matter  as  the  one  for  which  it 
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was  snbstituted.     (Following  Lotterhand  t.  Hanson,  2S  App.  D.  C. 
372.)     Field  t.  Colman,  698. 

X.  Afpbal. 

S8.  This  court  will  not  consider,  at  the  instance  of  the  appellee,  and  in 
supp<Hrt  of  the  decision  in  an  interference  proceeding,  the  fact  that 
the  record  does  not  contain  the  original  application  of  the  appellant, 
the  date  of  which  is  merely  recited  in  the  patent  issued  thereon,, 
where  the  question  was  not  raised  before  the  tribunals  of  the  Patent 
Office,  which  had  all  the  records  before  them.  Leonard  y.  Horton,. 
22. 

9Q,  An  objection  to  the  testimony  of  a  witness  in  interference  proceedings,, 
upon  the  ground  that  his  name  was  not  in  the  list  of  witnesses 
attached  to  the  notice  of  taking  testimony  sent  to  the  objecting 
party,  cannot  be  made  for  the  first  time  on  an  appeal  to  this  court 
from  a  decision  of  the  Commissioner  of  Patents,  where  the  objecting 
party  was  present  at  the  taking  of  testimony  and  then  offered  no 
objection.    Bower  v.  Gray,  483. 

40.  An  order  of  the  Commissioner  of  Patents  reviving,  upon  a  showing 

of  unavoidable  delay,  an  application  for  a  patent  and  allowing  an 
amendment  thereto,  under  Revised  Statutes,  sec  4894,  U.  8.  Comp. 
Stat.  1901,  p.  3384,  which,  as  amended,  provides  that,  upon  failure 
of  an  applicant  to  take  action  on  a  pending  application  for  a  period 
of  more  than  one  year,  it  "shall  be  regarded  as  abandoned  by  the 
parties  thereto,  unless  it  be  shown  to  the  satisfaction  of  the  Commis- 
sioner of  Patents  that  such  delay  was  unavoidable, — cannot  be  col- 
laterally attacked  on  appeal  in  an  interference  proceeding.  (Dis- 
tinguishing Re  Selden,  36  App.  D.  C.  428,  and  Re  Mattullath,  38 
App.  D.  C.  497.)     Field  v.  Colman,  598. 

41.  Lack  of  operativeness  in  a  device  as  disclosed  in  an  application  for  a 

patent  will  not  be  found  on  appeal  in  an  interference  case,  where 
no  evidence  was  taken  upon  the  point,  and  there  is  nothing  in  the 
record  to  justify  overruling  the  contrary  holding  of  the  experts  of 
the  Patent  Office.    Id. 

42.  The  question  whether  an  interference  should  be  dissolved  will  not  be 

considered,  where  it  is  raised  for  the  first  time  on  appeal.  (Follow- 
ing Hendley  v.  Clark,  8  App.  D.  C.  165,  and  Knight  v.  Herriman, 
37  App.  D.  C.  236.)  Id. 
48.  An  appeal  to  this  court  will  lie  by  one  whose  claim  to  letters  patent 
has  been  rejected  by  the  Commissioner  of  Patents,  after  its  allow* 
ance  by  the  £xaminers-in-Chief.  (Citing  Re  Mygatt,  26  App.  D.  C. 
366;  General  R.  Signal  Co.  v.  Thullen,  32  App.  D.  C.  676;  Moore  v. 
Heany,  34  App.  D.  C.  31;  Cosper  v.  Gold,  36  App.  D.  C.  302;  Re 
Selden,  36  App.  D.  C.  428;  and  New  Departure  Mfg.  Co.  v.  Robin- 
son, 39  App.  D.  C.  604.)  Moore  v.  United  States  ex  reL  Chott,  591. 
Vol.  XL.— 42. 
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44.  One  whose  claim  to  letters  patent  has  been  deaied  hj  the  Commissioner 

of  Patents  cannot  complain  that  his  remedy  of  right  to  appeal  to 
this  court  was  not  pointed  oat  to  him,  where  the  decision  of  the 
Gonmiissioner  concludes  as  follows:  ''Appeal  from  this  decision 
to  tiie  court  of  appeals  should  be  taken,  if  at  all,  within  the  time 
prescribed  by  the  rules  of  that  court."    Id. 

45.  An  appeal  will  not  lie  from  an  interlocutory  order  of  the  Commission- 

er of  Patents,  denying  a  petition  that  the  Examiner,  who  had  re- 
quired additional  illustration  disclosing  the  design  sought  to  be 
patented,  be  directed  either  to  allow  or  reject  the  application  for  a 
design  patent.    Re  Mygatt,  32. 

46.  If  the  Examiner,  instead  of   rejecting  an   application   for  a  design 

patent,  requires  additional  illustration  disclosing  the  design,  the 
applicant  may  petition  the  commissioner  to  compel  definite  final 
action  by  the  Examiner,  and  if  the  petition  is  denied,  he  may  go  be- 
fore the  Examiner,  and,  refusing  to  amend,  demand  either  allow- 
ance or  rejection  of  his  application  as  it  stands;  and  if  the  Ex- 
aminer adheres  to  his  insistence  upon  the  amendment,  and  refuses 
to  entertain  a  rejection,  the  applicant  may  take  his  appeal  in  due 
course.  (Citing  Re  Mygatt,  26  App.  D.  C.  366,  and  Re  Fullagar,  32 
App.  D.  C.  222.)     Id. 

47.  The  finding  of  the  Board  of  Examiners-in-Chief  reversing  a  decision 

of  the  Primary  Examiner,  and  sustaining  claims  for  a  patent,  is  not 
binding  upon  the  Commissioner  of  Patents,  so  as  to  deprive  him  of 
the  general  power  conferred  upon  him  by  United  States  Rerised 
Stat.  sec.  4893,  U.  S.  Comp.  Stat.  1901,  p.  3384,  to  satisfy  himself 
before  issuing  a  patent,  "that  the  claimant  is  justly  entitled  to  a 
patent  under  the  law."  (Citing  Re  Drawbaugh,  9  App.  D.  C.  219; 
Re  Locke,  17  App.  D.  C.  314;  Podlesak  v.  Mclnnemey,  26  App.  D.  C. 
399;  Sabey  t.  Holsclaw,  28  App.  D.  C.  65;  and  Moore  t.  Heany,  34 
App.  D.  C.  31.)     Moore  v.  United  States  ex  rel.  Chott,  691. 

48.  On  an  appeal  from  a  decision  of  the  Commissioner  of  Patents  rejecting 

an  application  for  the  reisssue  of  a  patent  of  a  fluid  pressure  tor- 
bine,  on  the  ground  that  the  showing  of  inadvertence,  accident,  and 
mistake  in  the  claims  of  the  patent  was  not  sufficient,  and  further 
because  of  the  delay  in  applying  for  the  reissue,  it  was  held,  on  a 
review  of  the  evidence,  that  there  was  not  such  a  satisfactory  show- 
ing as  to  justify  a  reversal  of  the  decision.    Fe  Fullager,  610. 

PERSONAL  INJURIES.  See  Cabuebs;  Landlobd  akd  TkirAMT;  Mu- 
nicipal CoBPORanoNs,  5;  NsQueBircB;  Razlboam;  RTi«aflB»  1-3; 
Tbial,  3. 

PHOTOGRAPHS.    See  Railboam,  1. 
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PHYSICIANS  AND  SURGEONS    See  EviDnfCS,  1,  2. 

PLEADING.  See  Affidavits;  Apfbal  and  Ebbob,  2;  Coictbaots,  6; 
CBnaHAL  Law,  4;  Fraxtd,  6;  Imjwcnov,  3,  7;  Libel  AifD  Slandbb, 
3;  Mastbb  and  Sebvant,  8. 

1.  Averments  in  a  declaration  bringing  the  plaintiff's  case  within  a  statute 

are  sufficient,  without  reference  to  the  statute  itself.  Morrison  v. 
Baltimore  &  O.  R.  Co.  391. 

2.  The  averment  in  a  declaration  that  the  defendants;  in  inducing  a  named 

person  to  leave  the  jurisdiction,  prevented  the  plaintiff  from  es- 
tablishing by  her  testimony  in  pending  proceedings,  "certain  essen- 
tial and  material  facts,"  is  insufficient  in  the  absence  of  an  aver- 
ment as  to  what  those  facts  were,  and  is  a  mere  conclusion  of  the 
pleader.    Hansen  v.  Nicoll,  228. 

3.  AU^ations  in  a  bill,  the  effect  of  which  depend  upon  the  construction 

of  a  statute,  amount  to  conclusions  of  law  rather  than  averments  of 
facts,  and  are  not  admitted  by  demurrer.    McKenzie  v.  Fisher,  74» 

POLICE  COURT.    See  Appeal  and  Ebbob,  2;  Cbiminal  Law,  8. 

POLICE  REGULATIONS.    See  Distbict  of  Columbia. 

POSTOFFICE.    See  Injunction,  4. 

PRESUMPTIONS-  See  Account  Stated,  1;  Cabbibbb,  7,  13,  14;  Ooii- 
TBA0T8,  6;  Patents,  10;  Public  Lands,  2;  Tbusts,  1. 

PRINCIPAL  AND  AGENT.    See  Bills  and  Notes,  2,  7 ;  Bbokbs. 

PRINCIPAL  AND  SURETY.  See  Attachment;  Constitutional  Law,  2^ 
Release,  4. 

PRINTING  MACHINES.    See  Patents,  35. 
PRIVILEGED  COMMUNICATIONS.    See  Evidencb,  2. 
PROBATE.    See  Appeal  and  Ebbob,  1. 
PROBATE  COURT.    See  Executobs  and  Administbatobs. 

PROCESS.  See  Constitutional  Law,  1;  Cobpoeations,  4;  Fbaxtd,  4; 
Patents,  6-8. 

An  objection  that  service  of  process  should  have  been  in  accordance  with 
a  Code  provision  relating  to  persons  non  compos  mentis  will  not 
avail  to  defeat  equitable  jurisdiction  of  a  trust  estate  held  for  the 
benefit  of  the  grantor  until  his  death,  when  it  was  to  revert  to  his 
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trust  estate,  where,  although  there  were  tome  aUegations  of  mental 
disability,  jurisdiction,  after  being  refused  until  a  guardian  ad  litem 
was  appointed  and  had  submitted  the  incompetent's  interests  to  the 
court,  was  taken  with  the  consent  of  all  parties,  under  serrioe  made 
conformably  to  the  statutory  rule  authorizing  the  senrice  of  process 
at  the  party's  residence,  when  personal  service  cannot  be  made,  and 
upon  the  ground  of  the  grantor's  physical  disability  incapacitating 
him  from  advising  with  the  trustee  and  directing  the  disposition  of 
the  income,  no  adjudication  of  insanity  having  been  made.  Hutchins 
V.  Dante,  282. 

PROMISSORY  NOTES.    See  Bnxe  and  Notes. 

PUBLIC  LANDS.    See  Mandamus,  2. 

1.  The  performance  by  the  Secretary  of  the  Interior  of  the  duty  of  ascer- 

taining whether  a  private  entry  of  land  is  within  reserved  territory 
involves  the  exercise  of  discretion,  and  his  decision  is  not  a  matter 
of  judicial  inquiry.    McKenzie  v.  Fisher,  74. 

2.  It  will  be  presumed  that  a  decision  by  the  Secretary  of  the  Interior 

that  certain  lands  were  within  reserved  territory,  and  not  subject 
to  private  entry,  was  based  upon  facts  which  it  was  his  duty  to  as- 
certain and  determine  the  effect  of,  and  upon  reasons  which  he 
deemed  adequate.    Id. 

3.  Where  a  soldier's  original  entry   was  within   reserved   territory,  and 

therefore  void,  his  homestead  right  cannot  be  said  to  have  been  ex- 
ercised, and  he  has  no  right  of  additional  entry,  under  sec.  2306,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  1415),  which  he  may  assign.    Id. 

4.  The  right  to  make  an  additional  homestead  entry,  conferred  upon  dis- 

charged soldiers  by  U.  S.  Rev.  Stat.  §  2306,  cannot  be  exercised  by 
an  assignee,  where  the  assignor's  original  entry  was  within  reserved 
territory,  and  therefore  void,  and  it  does  not  appear  that  the  as- 
signment was  made  before  the  cancelation  of  the  entry.    Id. 

PUBLIC  MONEY.    See  Injunction,  6. 

PULLMAN  CAR  COMPANY.    See  Mastcb  and  Sbyant,  4,  6;  ^mrmA^m  i. 

PUNISHMENT.    See  Contempt,  1,  16-17 ;  Rape. 

PURE  FOOD  AND  DRUGS  ACT.    See  Food. 

QUESTION  FOR  JURY.    See  Insubance,  4;  Masteb  and  Sbbvant,  10,  11. 
RAILROADS.     See  Cabbiebs;   Masteb  and  Sbevant,  2-6  10,  11;  Raut 

BOADS. 

1.  The  admission,  in  a  personal  injury  action  against  a  railway  company 
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of  irrelevant  eyidence,  such  as  a  photograph  of  the  wagon  in  which 
plaintiff  was  riding  when  injured  in  the  railway  accident,  taken 
many  months  after  the  accident  and  after  the  wagon  had  been  re- 
paired, which  evidence  could  have  had  no  influence  on  the  verdict 
of  the  jury,  is  harmless  error,  for  which  the  judgment  will  not  be 
reversed.    Washington,  A.  k  M.  V.  R.  Co.  v.  Fincham,  412. 

2.  Refusal  to  direct  a  verdict  for  defendant  in  an  action  against  an  electric 
railway  company  for  personal  injuries  resulting  from  a  collision  be- 
tween a  car  of  the  defendant  and  a  wagon  in  which  the  plaintiff  was 
riding  is  proper,  where  the  jury  are  permitted  to  view  the  scene  of 
the  injury,  and  where  the  evidence  is  conflicting  as  to  the  distance 
of  the  car  when  the  wagon  reached  the  track,  and  whether  by  the 
exercise  of  ordinary  care,  under  the  circumstances,  the  motorman 
could  have  stopped  the  car,  after  he  saw  the  wagon  on  the  track, 
in  time  to  have  avoided  the  collision,  as  it  cannot  be  said  that  but 
one  reasonable  conclusion,  and  that  in  favor  of  defendant,  could  be 
arrived  at  from  the  evidence.  (Citing  Washington  R.  k  Electric 
Co.  V.  CuUember,  39  App.  D.  C.  316.)     Id. 

TIAPE. 

1.  Under  Code  D.  0.  sec.  808  (31  Stat,  at  L.  1322,  chap.  864),  providing 

that  the  punishment  for  rape  shall  be  imprisonment  for  not  less  than 
five  nor  more  than  thirty  years,  except  that  in  any  case  the' jury 
may  add  to  their  verdict,  if  it  be  guilty,  the  words,  "with  the  death 
penalty,"  in  which  case  the  punishment  shall  be  death  by  hanging, 
and  if  the  jury  fail  to  agree  as  to  the  punishment,  the  verdict  of 
guilty  shall  be  received,  and  the  punishment  shall  be  imprisonment 
as  above  provided, — ^the  court  in  a  prosecution  for  that  crime  must 
have  the  verdict  of  the  jury  upon  which  to  base  its  judgment,  and 
is  therefore  without  power  to  accept  a  plea  of  guilty.  Qreen  v. 
United  States,  426. 

2.  Code  D.  C.  sec.  808,  providing  the  punishment,  and  the  manner  of  fixing 

the  same,  for  rape  in  the  District  of  Columbia,  denies  a  defendant 
no  constitutional  right  in  so  far  as  it  deprives  him  of  the  right  to 
plead  guilty,  as  he  is  still  accorded  the  constitutional  safeguard  of  a 
trial  by  jury.    Id. 

REAL  ESTATE  AGENTS.    See  Bbokebs. 

REAL  PROPERTY.    See  Vkndob  and  Pubchaskb. 

RECORDS.    See  Appeal  and  Ebbob,  7-0. 

REGISTRATION.    See  Tbadbmabkb  and  TBADBNAMBi. 


Digitized  by 


Google 


e02  INDEX. 

RELRASB. 

1.  Ab  agreement  entered  into  hj  a  PnUmui  CoBpaBj  emr  porter  as  a  eon- 
dition  of  hie  employment,  whereby  he  waiTes  his  right  to  maintain 
action  against  any  railway  company  over  whose  lines  a  car  in 
which  he  is  employed  is  transported,  ^or  any  injuries  that  may  be 
sustained  by  him,  is  a  complete  bar  to  his  right  to  recover  against 
such  a  company,  and  it  is  immaterial  that  subsequent  to  the  exe- 
cution of  the  contract,  his  salary  was  increased,  or  that  he  was  as- 
signed the  additional  duty  of  occasionally  collecting  railroad  tickets^ 
where  he  still  retained  the  position  of  porter.  Robinson  ▼.  Balti- 
more &  O.  R.  Co.  169. 

t.  Failure  of  a  woman  seyenty-five  years  of  age,  unTersed  in  business  mat- 
ters, to  read,  before  signing,  a  general  release  of  liability  for  per- 
sonal injuries,  relying  upon  the  statements  of  an  agent  of  the  oth- 
er party  that  it  was  a  receipt  for  money  paid  her  for  injury  to  her 
apparel,  will  not,  as  a  matter  of  law,  be  held  to  preclude  her  from 
maintaining  an  action  for  the  personal  injuries.  (Citing  Baltimore 
&  O.  R.  Co.  V.  Morgan,  36  App.  D.  C.  105.)  Washington  R.  &  Elec- 
tric Co.  Y.  McLean,  465. 

8.  In  order  to  avoid  the  effect  of  a  release  of  liability  for  personal  in- 
juries upon  the  ground  that  the  plaintiff  was  induced  to  believe 
that  she  was  signing  merely  a  receipt  for  money  paid  her  for  in- 
juries to  her  apparel,  an  actual  intent  to  defraud  or  intentional 
misrepresentation  need  not  be  shown,  it  being  sufficient  that  it  ap- 
peared that  the  statements  or  conduct  of  the  other  party  were  rea- 
sonably calculated  to  mislead  the  plaintiff  as  to  the  true  nature  of 
the  paper,  and  induce  her  to  sign  the  same  without  reading  it  or 
having  it  read  to  her,  and  that  she  was  misled  thereby.    Id. 

4.  Satisfaction,  as  a  result  of  a  compromise,  as  to  one  of  several  judg- 
ment debtors,  of  a  judgment  against  the  sureties  on  a  guardian's 
bond,  will  not  release  the  other  judgment  debtors,  where  the  rule 
that  the  release  of  one  surety  releases  all  was  changed  by  Code 
provision  after  the  bond  was  given,  but  before  the  compromise  was 
effected  and  the  judgment  entered.  (Construing  sees.  1210  and 
1494-1497,  Code,  D.  C.  [31  Stat,  at  L.  1380,  1414,  1415,  chap.  854] 
and  citing  White  v.  Connecticut  General  L.  Ins.  Co.  34  App.  D.  C 
460.)     Bunch  v.  United  States  to  use  of  Keppler,  156. 

REMAINDERS.    See  Doweb;  Vendob  and  PuBOHAao»  6,  6. 

REMITTITUR.    See  Joint  Adventubes,  10. 

REPRESENTATIONS.     See  Insubange. 

RESCISSION.    See  Egurrr,  7;  Vendob  and  Pubchasbb,  t,  S. 
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RES  JUDICATA.    See  Judgment,  2,  3. 

SALES.    See  Compobatioixb,  1-3. 

SATISFACTION.    See  Release,  4 ;  Vendob  akb  Pubhcaseb. 

SECRETARY  OF  THE  INTERIOR.    See  Indians;  MANDAliUS,  2;  PuBue 
Lands,  1,  2. 

SECRET  PROFITS.    See  Joint  Adventubes,  8-8. 

SERVICE  OF  PROCESS.    See  Pbocess. 

SEVENTY-THIRD  RULE.    See  Affidavits. 

SLANDER.    See  Libel  and  Slandeb. 

SLEEPING  CAR  COMPANIES.    See  Cabbiebs,  7-14. 

SOLDIER'S  HOMESTEAD  ENTRY.    See  Public  Lands,  3,  4. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  contract  for  the  purchase  of  land  will  not 

be  denied  because  of  the  alleged  defective  title  of  the  vendor,  where 
the  only  ground  of  objection  is  that  a  widow  over  seventy  years  of 
age  may  hereafter  have  children  bom  to  her  who  would  be  entitled 
to  an  interest  in  the  property;  nor  will  mere  inability  to  secure  a 
loan  on  the  property  be  a  sufficient  objection.    Whitney  v.  Groo,  496. 

2.  Specific  performance  of  the  defendant's  contract  to  convey  land  as  soon 

as  he  had  quieted  title,  the  consideration  for  which  was  inadequate 
by  reason  of  the  expenses  of  so  doing,  which  the  defendant  did  not 
understand,  will  not  be  decreed  where,  although  the  contract  was 
recorded  shortly  after  its  execution,  its  enforcement  was  delayed 
for  three  years  after  title  was  perfected,  during  which  time  the 
land  greatly  increased  in  value.  (Distinguishing  Bride  v.  Reeves, 
36  App.  D.  C.  476.)  Bride  v.  Reeves,  473. 
8.  While  ordinarily  an  unsuccessful  plaintiff  in  a  suit  for  specific  per- 
formance will  be  left  to  his  remedy  at  law  for  the  recovery  of  dam- 
ages for  the  breach  of  the  contract,  nevertheless  where,  without 
objection  by  the  plaintiff  and  presumably  by  consent  of  the  defendant, 
the  decree  denying  specific  performance  requires  payment  by  the 
defendant  to  the  plaintiff  of  moneys  due  by  the  former,  it  will  be- 
affirmed.    Id. 

SPIRITUALISM.    See  Fbaud,  3;  Insane  Pebsonb. 
STATUTE  OF  LIMITATIONS.    See  Limitations  of  Actions. 
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STREET  RAILWAYS.    See  Cabhbs;  RAnjM>Anii. 
STREETS  AND  SIDEWALKS.    See  Muhiofal 
SUBURBAN  RAILWAY.    See  Cabbibs,  1,  3-6. 
/SUMMARY  JUDGMENT.    See  AwwmAYm,  1. 
SUNDAY.    See  Affsal  and  Ebbqb,  7* 
SWEAT  BAND.    See  Patkntb,  8. 
SYNDICATES.    See  Jonrr  Aovkntuim. 
TAXPAYERS.    See  Injuhotion,  6. 
TENANCY  IN  COMMON.    See  Jonrr  Auvmiubmi,  IL 
THEFT.    See  Cabbikbs,  7-18. 
TIME.    See  Affsal  aud  Ebbob,  7. 
TITLE.    See  Vbndob  and  Pubchaskb,  L 

TRADEliARKS  AND  TRADENAMES. 

1.  Though  no  evidence  is  introduced  to  shofw  that  there  it  mifA.  aa  or- 
ganization  as  boy  scouts,  the  Commissicmer  of  Patents  may  take 
judicial  notice  of  the  fact  in  passing  upon  an  application  for  a 
trademark  involving  that  name.    Re  Ezoelsior  Shoe  Co.  480. 

-2.  Where  the  affidavit  accompanying  an  application  for  registration  of  a 
trademark  fails  to  show  that  the  mark  has  been  used  in  commerce 
among  the  States,  or  with  foreign  nations,  or  with  the  Indian  tribes, 
as  required  by  the  trademark  act^  sees.  1  and  2,  the  application  is 
fatally  defective.    Id. 

8.  A  trademark  is  not  acquired  by  the  invention  or  discovery  of  a  word 
or  symbol,  or  by  advertisement,  but  only  by  attaching  or  affixing 
it  to  certain  articles  of  merchandise.  (Citing  Battle  Creek  Sani- 
tarium Co.  V.  Fuller,  30  App.  D.  C.  411-416;  Dlinois  Match  Co.  v. 
Broomall,  34  App.  D.  C.  427-429;  and  Hump  Hairpin  Co.  v.  De  Long 
Hook  k  Eye  Co.  39  App.  D.  C.  484-489.)  Consumers'  Co.  v.  Hy- 
drox  Chemical  Co.  284. 

4.  A  trademark  does  not  apply  to  other  articles  of  merchandise  not  of  the 

same  descriptive  properties  as  those  to  which  it  has  been  attached 

or  affixed.     Id. 

^*  A  trademark  for  toothpicks,  consisting  merely  in  the  method  of  sealing 

the  wrapper  in  which  they  are  inclosed,  by  passing  it  between  two 
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TRADEMARKS  AND  TRADENAMES— continued. 

wheels  with  corrugated  faces,  so  as  to  produce  a  corrugated  emboss- 
ing  thereon,  which  constitutes  the  trademark  claimed,  will  be  can- 
celed, since  it  involyes  an  inherent  element  in  the  manufacture  of 
the  wrapper,  which  can  be  protected,  if  at  all,  only  hj  having  it 
patented  as  an  invention.    Herz  v.  Loewenstein,  277. 

^.  The  representation  of  a  rim  of  a  wheel  with  a  tire  thereon  is  not,  even 
though  the  tire  be  disclaimed,  registerable  as  a  trademark,  since 
no  manufacturer  should  be  prevented  from  representing  to  the 
public  the  manner  in  which  his  goods  are  used.  Re  Mots  Tire  ft 
Rubber  Co.  487. 

7.  The  surname  "Oliver"  displayed  as  an  acrostic  symbol  and  surmounted 
by  the  Christian  name  "Wm.  J."  does  not  present  the  name  in 
such  a  ''particular  or  distinctive  manner"  within  the  meaning  of 
sec  5  ci  the  trademark  act  of  Congress  of  February  26,  1905,  as  to 
entitle  it  to  r^stration.  (Following  Re  Artesian  Mfg.  Co.  37  App. 
D.  C.  113.)     Oliver  Chilled  Plow  Works  v.  Wm.  Oliver  Mfg.  Go.  125. 

:8.  Labels  for  shoes  bearing  the  words  "Boy  Scouts,"  in  conjunction  with 
figures  representing  boys  in  scouting  uniform,  cannot  be  registered 
as  trademarks,  since  they  are  descriptive  and  deceptive,  or  both, 
as  indicating  that  the  particular  shoes  are  of  superior  quality,  ap- 
proved by  the  association  of  boy  scouts,  and  marked  with  its  name 
by  its  authority.  Whether  the  figures,  without  the  descriptive 
words,  are  registerable,  qwere.    Re  Excelsior  Shoe  Co.  480. 

9.  Registration  of  an  alleged  trademark  for  nonmetallic  electric  vehicle 

tires  should  be  denied  for  descriptiveness,  when  it  consists  in  a  per- 
spective view  of  a  clincher  rim  with  a  tire  thereon,  the  word  "Cush- 
ion" appearing  across  the  end  of  a  portion  of  the  rim,  and  just 
below  a  perspective  view  of  a  portion  of  an  automobile  wheel  pass- 
ing over  an  obstruction  so  as  to  depress  the  tire.  Re  Motz  Tire  ft 
Rubber  Co.  487. 

10.  An  applicant  for  the  registration  of  a  trademark  which  has  been  re- 

fused upon  the  ground  of  descriptiveness  cannot,  by  an  amendment 
disclaiming  the  descriptive  features,  obtain  registration  of  a  mark 
which  he  is  not  shown  ever  to  have  used,  and  which  is  merely  a 
skeleton  of  the  real  mark.    Id. 

11.  Opposition  to  the  registration  of  "Hydrox"  as  a  trademark  for  perox- 

ide of  hydrogen  is  properly  dismissed,  although  the  same  word  has 
previously  been  employed  by  opponent  as  a  mark  for  distilled  and 
carbonated  waters  and  certain  soft  drinks,  since  such  products,  be- 
ing for  use  as  beverages,  are  not  of  the  same  descriptive  properties 
and  of  the  same  class  of  goods  as  peroxide  of  hydrogen,  which  is  a 
pharmaceutical  preparation,  the  use  of  which  is  as  a  disinfectant, 
and  which  does  not  reasonably  come  within  the  natural  expansion 
of  opponent's  business;   and  this  even  though  peroxide  of  hydro- 
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TRADEMARKS  AND  TRADENAMES-^coiitiiiued. 

gen  oontaiiiB  96  per  cent  of  distilled  water.  (Citisg  Mnralo  Go.  t. 
National  Lead  Co.  86  App.  D.  C.  451;  Johnson  Edueator  Food  Co.  t. 
Smith,  37  App.  D.  C.  107,  and  Hump  Hairpin  Co.  y.  De  Long  Hook 
4  Eye  Co.  39  App.  D.  C.  484.)  Consumers'  Ca  ▼.  Hydrox  Chemical 
Co.  284. 

12.  It  seems  that  a  surname  Vhieh  has  been  associated  for  half  a  century 

with  plows  of  a  certain  manufacture  is  not  entitled,  on  the  ground 
that  it  would  create  confusion  in  trade,  to  registration  as  a  trade- 
mark by  a  rival  manufacturer,  where  he  does  not  display  the  name 
in  such  a  manner  as  to  give  such  a  distinctive  impression  to  the 
eye  of  the  ordinary  observer  as  to  outweigh  the  significance  <^  the 
mere  name.  Oliver  Chilled  Plow  Works  v.  Wm.  J.  Oliver  Mfg.  Co. 
125. 

13.  Ob^  who,  after  his  application  for  the  registration  of  a  red  band  as  a 

lechnical  trademark,  had  been  twice  refused,  canceled  his  application 
and  filed  an  amended  application  based  upon  the  ten-year  clause, 
upon  which  favorable  action  was  taken  by  the  Patent  Office,  is 
•stopped  in  a  subsequent  proceeding  to  cancel  the  registration  of  a 
rival's  mark,  from  treating  his  own  registration  as  that  of  a  tech- 
nical mark.  (Citing  Durham  v.  Seymour,  6  App.  D.  C.  78;  United 
States  ex  rel.  Bronson  v.  Duell,  17  App.  D.  C.  471;  Blackford  v. 
Wilder,  28  App.  D.  C.  535;  United  States  ex  reL  Newcomb  Motor 
Co.  V.  Moore,  30  App.  D.  C.  464;  Mcllhenny  v.  New  Iberia  Extract 
of  Tobasco  Pepper  Co.  30  App.  D.  C.  337;  Bluthenthal  k  Bickart 
T.  Bigbie  Bros.  A  Ca  33  App.  D.  C.  209.)  Joseph  Lay  Co.  v. 
Indianapolis  Brush  k  Broom  Mfg.  Co.  36. 

TRADENAMK    See  Tbadbmabks  and  Teadenamkb. 

TRIAL.  See  Appeal  and  Ebbob;  Attachment;  Eminent  Domain,  3,  4; 
Homicide,  3,  4;  Landlobd  and  Tenant;  Masteb  and  Sebvant,  10,^ 
11. 

1.  The  refusal  of  a  requested  instruction  not  in  harmony  with  the  facts 

of  the  case  is  not  erroneous.    Washington  R.  Co.  v.  Downey,  147. 

2.  Refusal  to  give  a  requested  instruction  is  not  error,  where  the  charge 

to  the  jury  substantially  embodies  the  ideas  contained  in  the  in- 
struction asked.     Lamson  v.  Andrews,  540. 

3.  In  an  action  for  personal  injuries,  that  part  of  an  instruction  requested 

by  the  defendant  which  relates  to  the  question  of  comparative  negli- 
gence is  properly  stricken  out  by  the  trial  court,  where  there  is  no 
such  question  involved  in  the  case.  Washington,  A.  A  M.  V.  R» 
Co.  V.  Fincham,  412. 

TRIAL  BY  JURY.    See  Rape,  2. 
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TKUSTS.  See  Conbtitutional  Law,  1;  Equttt,  S^;  Joiwt  Aa^bntujibs, 
Judgment,  2,  3;  Pboobss. 

1.  In  the  case  of  a  deed  made  t6  a  trustee  to  perfect  title  to  land,  but 
which  contains  no  recitals  as  to  who  shall  pay  the  cost  and  ex- 
penses of  doing  so,  the  presumption  is  that  the  grantor  is  to  pay 
them:     (Citing  Peck  v.  Heurich,  supra.)     Warder  v.  Newburgh,  385. 

-2.  One  who  received  a  deed  as  trustee  to  perf^t  title,  from  the  heirs  oi  an 
intestate  whose  widow  remained  in  possession  of  the  property  until 
her  death,  cannot,  upon  the  failure  of  his  deed  on  the  ground  of 
champerty,  in  an  action  of  ejectment  against  the  heir  of  the  widow, 
claim  a:  right  to  recover  on  the  theory  of  actual  possession  through 
a  tenant  who  unlawfully  attorned  to  the  heir  of  the  widow,  and  who 
paid  rent  for  a  time  to  the  trustee  at  the  directien*  of  such  heir, 
where  such  direction  was  made  before  the  deed  of  trust  was  exe- 
cuted. (Distinguishing  Bradshaw  y.  Ashley,  14  App.  D.  G.  485, 
and  Rowlett  v.  Nash,  38  App.  D.  C.  598.)     Id. 

Z,  A  trust  estate  held  for  the  benefit  of  the  grantor  until  his  death,  when 
it  shall  revert  to  his  estate  and  be  paid  over  to  the  executors  named 
in  his  will,  remains,  after  his  death,  in  the  hands  of  the  trustee 
until  the  probate  of  the  will  and  the  issuance  of  letters,  subject  to 
the  supervision  of  equity,  under  jurisdiction  previously  taken  with 
the  consent  of  all  parties.     Hutchins  v.  Dante,  262. 

UNDUE  INFLUENCE.    See  Equitt,  3;   Fbaud,  2-4;  Vbndob  and  Pub- 

CHA8BB,   4. 

UNITED  STATES  SUPREME  COURT.    See  Appbal  awd  Ebbob,  8,  4. 
VENDOR  AND  PURCHASER.    See  Joint  Aoybntubbs;  SPBomo  Pebiobm- 

ANCE. 

1.  A  purchaser  cannot  be  compelled  to  take  a  doubtful  title;  neither  can 

he  refuse  to  perform  his  contract  because  of  a  bare  possibility 
that  the  title  may  be  affected  by  a  remote  and  improbable  cause. 
Whitney  v.  Groo,  496. 

2.  Where  one  party  to  an  exchange  of  properties,  at  agreed  values,  has 

so  conducted  himself  as  to  give  the  other  a  right  to  have  the  con- 
tract set  aside,  and  at  the  same  time  has  put  it  out  of  his  own 
power  to  place  the  aggrieved  party  in  statu  quo,  he  may  be  com- 
pelled to  respond  in  damages.  Forrest  v.  Wardman,  520. 
8.  The  measure  of  damages  recoverable  by  the  plaintiff  in  a  suit  for  the 
rescission  of  a  contract  for  the  exchange  <^  lands,  based  upon  the 
fraud  of  the  defendant,  where  the  defendant  has  sold  the  land  he 
acquired  in  the  exchange,  but  has  reacquired  by  mortgage  fore- 
closure the  land  given  up  by  him  in  the  exchange,  is  the  actual, 
and  not  the  agreed,  exchange  value  <A  the  land  which  the  plaintiff 


Digitized  by 


Google 


MS  INDEX. 

VENDOR  AND  PURCHASER— continued. 

parted  with,  and  any  cash  consideration  paid  by  the  plaintiff,  witb 
interest  on  the  whole,  less  the  net  income,  if  any,  received  by  the 
plaintiff  from  the  land  originally  belonging  to  the  defendant,  while 
it  was  in  the  plaintiff's  possession.    Id. 

4.  There  is  nothing  in  the  relations  of  the  parties,  which,  coupled  with 
inadequacy  of  consideration,  will  warrant  the  avoidance  of  a  con- 
yeyanoe  by  a  woman  of  mature  age,  familiar  with  the  property, 
lor  the  purpose  of  raising  money  in  an  emergency  to  protect  her 
interests  in  other  property,  to  one  who  bore  her  no  express  fiduciary 
relation,  but  whom  she  regarded  as  a  friend  and  kinsman,  accepting 
his  advice  and  assistance  generally  in  her  transactions,  where  there 
is  nothing  to  indicate  fraud  or  undue  influence,  and  a  period  of  two 
years  elapsed  between  the  conveyance  and  the  filing  of  the  bill  for 
rescission,  and  the  plaintiff  does  not  profess  to  have  knowledge  noc 
possessed  by  her  at  the  time  of  the  transaction  or  obtainable  im- 
mediately thereafter.  (Citing  Murray  v.  Hilton,  8  App.  D.  C.  281, 
and  Holtanan  v.  Linton,  27  App.  D.  C.  241.)  Hayes  v.  Huddleson^ 
183. 

li.  Inadequacy  of  consideration,  in  the  absence  of  fraud  or  imposition,  is 
insufficient  to  warrant  the  rescission  of  a  conveyance  of  her  interest 
by  the  daughter  of  the  devisee  of  a  vested  remainder  which  was 
subject  to  a  life  estate  not  yet  ended,  where  by  the  terms  of  the 
will  the  daughter  would  have  succeeded  to  the  remainder  upon  the 
death  of  the  parent  before  the  remainder  came  into  possession,  and 
the  parent  had  by  deed  conveyed  to  the  daughter,  subject  to  a  life 
estate  in  herself.    Id. 

6.  The  English  rule  that  a  sale  of  a  vested  interest  in  property,  whether 
in  reversion  or  remainder,  will  be  vacated  for  inadequacy  or  eon- . 
sideration  alone,  will  not  be  followed  in  this  jurisdiction.    Id. 

WAIVER.    See  Attachment,  4;  Release,  1-^. 
WARP  DRAWING  MACHINE.    See  Patents,  22. 
WIDOW.    See  Dowbb;  Equitt,  6;  Wills. 

WILLS.    See  Appeal  aio)  Ebbob,  1. 

Though  not  bound  to  do  so,  a  widow  may,  if  to  her  advantage,  elect  be- 
fore the  probate  of  the  husband's  will  whether  she  will  take  under 
it,  or  will  take  the  statutory  right  of  dower  and  distribution. 
Hutchins  v.  Dante,  262. 

WITNESSES.    See  Patents,  39. 

W^  AND  PROCESS.    See  Injunction;  Mandamus;  PfeocBBS. 

0561,- ■;  I  4      ^y^^j,^ 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


lei 


Digitized  by 


Google 


Digitized  by 


Google 


